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CASES 


ARGUED   AND   DETERMINED 


THE   ROLLS    COURT. 


1850. 
Dec.  21,  22. 

HASLEWOOD  v.  GHEEN.  j™6^ 

rpHIS  case  was  argued  by  Mr.  Selwyn  and  Mr.  Jol-  "next  lawful 
lift  for  the  Petitioners.  SSS^Vffrf 

real  and  per- 
sonal estate, 

Mr.  JR.  Palmer,  Mr.  Oreene  and  Mr.  Westlake  for  construe*  in 

their  strict 
the  Respondents.  tense  as  to  the 

personalty,  and 
the  heir-at-law 

The  Attorney-General  ▼.  The  Corporation  ofBever-  ™£™Jk* 

ley  (a) ;  Attorney- General  v.  The  Dean  and  Canons  of  held  entitled. 

Windior (ft);    JD*  A?atit;ofr  v.  De  Beauvoir{c\  and  g^^use 

Thorp  v.  Otttefr  (rf),  were  cited.  •«"*  wol. t0 

_     his  daughter 
Tht  for  life,  and 
after  her  death 

(a)  15  Asm.  540)  6  He  G„  (c)  !5  Simoiif,  168;  8  H.  of  JJ!J *}*?*£ 

M.  *  G.  256;  6  Hou*  of  Lords      Lordi  Ca.  524.  z22f!?i!l 

Ca.  310.  (rf)  2  Sm.  *  G.  90.  C*  ?!L| 

payment,  the 
remaining  part  of  the  said  principal  800/.,  that  is  300/.,"  and  the  house,  should  revert 
to  his  M  next  lawful  heirs.  The  assets  were  insufficient,  and  only  400/.  was  paid  in 
restate*  of  the  legacy  and  what  had  accumulated.  Held,  that  the  legatees  of  the  500/. 
had  no  priority  over  the  legatees  of  the  300/.,  and  that  the  fund  must  be  apportioned 
rateably  between  the  twb  legacies. 

VOL.  xxvill— I.  B 


CASES  IN  CHANCERY. 
The  Master  of  the  Rolls. 

Hailewood        Xhe  question  here  is,  the  construction  of  the  follow- 
Gebbn.       ing  bequest  in  the  will  of  Edward  Green,  executed  in 
Jan.  13.      August j  1787,  which,  after  the  great  lapse  of  time,  now 
requires  the  decision  of  the  Court. 

The  bequest  is  in  these  words : — "  Also  I  give,  devise 
and  bequeath  unto  my  daughter  Jane,  all  that  my  house 
in  HUlgate,  Stockport,  with  every  its  appendages,  and 
also  the  interest  of  8007.  during  her  life,  and  if  she  shall 
die  leaving  lawful  issue  or  issues,  then  it  is  my  will  that 
the  sum  of  600/.  shall  be  paid  to  and  amongst  them; 
and  that  after  such  payment,  the  remaining  part  of  the 
said  principal  800/.,  that  is,  300/.,  and  also  the  said  house 
in  Stockport,  shall  both  revert  to  and  for  the  use  of  my 
then  next  lawful  heirs" 

After  many  other  dispositions,  the  testator  gives  his 
residuary  estate  equally  between  his  children. 

Jane,  the  legatee  above  mentioned,  married  Mr. 
Haslewood,  and  had  five  children,  two  of  whom  died  in 
infancy,  and  the  three  survivors  are  the  Petitioners. 
Jane,  their  mother,  died  in  October,  1819,  intestate, 
and  the  first  Petitioner  is  her  legal  personal  representa- 
tive; her  husband,  the  father  of  the  Petitioners,  died  in 
May,  1849,  and  the  Petitioners  are  his  representatives. 
An  administration  suit  was  instituted  in  June,  1801, 
under  which  Charles  Oreen,  the  surviving  executor  of 
the  testator,  paid  400/.  into  Court,  on  account  of  this 
legacy  of  800/.  This  was  invested  in  the  purchase  of 
670/.  £3  per  Cent  Consols,  and  nearly  1,000/.  has  since 
accrued  due  thereon  for  dividends  unreceived. 

When  this  case  came  before  me  on  petition,  in  July, 
1868, 1  ordered  those  accumulations  to  be  invested,  and 

as 
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as  no  steps  had  been  taken  in  the  cause  for  upwards  of  I860, 
half  a  century,  and  no  accounts  taken  or  report  of  debts, 
I  directed  an  inquiry  as  to  the  heir  at  law  and  next  of 
kin  of  the  testator,  an  inquiry  into  children  and  grand- 
children, or  remoter  issue  of  Jane,  and  also  an  inquiry 
whether  any  debts  were  due  from  the  testator's  estate. 
The  Chief  Clerk's  certificate  of  November  last  answers 
those  inquiries  as  I  have  stated,  and  the  question  now 
is,  as  to  the  construction  to  be  put  on  the  paragraph  of 
the  will,  which  I  have  read. 

The  Petitioners  claim  the  fund  in  Court  in  its  entirety, 
on  this  principle:  that  the  legacy  of  500/.  was  the  first 
charge  on  the  sum  of  800/.  mentioned  by  the  testator 
in  his  will,  and  that  as  only  400/.  has  been  forthcoming 
in  respect  of  it,  which  has  produced  the  fund  in  Court, 
the  whole  of  this  is  now  applicable  towards  the  payment 
of  the  500/.  directed  by  the  testator  to  be  paid  to  the 
issue  of  his  daughter  Jane. 

The  heir  at  law  of  the  testator,  or  rather  Robert  Green, 
the  grandson  of  the  testator,  who  is  now  the  heir  of  the 
testator,  contends,  that  the  words  of  the  bequest  point 
out  the  heir  at  law  of  the  testator  at  the  time  being,  as 
a  persona  designata,  and  that  in  consequence  thereof  the 
400/.  ought  to  be  apportioned  between  the  two  legacies 
of  500/.  and  300/.,  according  to  the  principle  adopted 
by  the  Master  of  the  Rolls  in  Page  v.  Leapingwell  (a). 

On  the  part  of  the  Petitioners,  the  various  authorities 
are  referred  to  which  establish  that  in  bequests  of  per- 
sonalty, the  words  "  next  lawful  heirs,"  mean  next  of 
kin  (6),  and  great  stress  is  laid  on  the  force  of  the 

word 

(a)  18  Ve«.  463.  re  Gamboa't  Trusti,  4   Kay  4  /. 

\b)  See  White  ▼.  Briggt,  2  756,  and  the  cate$  in  the  note; 
Phillip*,  583 ;  Bull  v.  Comber-  Thorpe  v.  Owen,  2  Sm.  Sr  G.  90, 
bach,  25  Beav.  540 ;  In  re  Por-  and  Hamilton  v.  Mills,  M.  JR.,  24 
ter'i  Trust,  4  Kay  $  J.  188 ;  In      Jan.  1861,  pott. 
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I860.  word  revert,  as  denoting  that  the  testator  meant,  not  to 
apportion  a  fond  between  certain  specified  persons,  but 
that  he  meant,  first,  to  take  out  of  it  a  sum  of  500/. 
and  that  the  rest  was  to  go  as  the  law  would  give  it. 

On  the  part  of  the  heir  at  law,  it  is  pointed  out  that 
this  is  not  a  gift  of  pure  personalty,  but  a  mixed  gift  of 
a  freehold  house  and  a  sum  of  800/. ;  that  it  is  not  the 
residue  of  that  sum,  but  the  freehold  house  and  300/. 
which  was  given  to  the  use  of  the  testator's  next  lawful 
heirs ;  and  it  is  contended  that  in  such  cases,  the  heir  at 
law  is  treated,  and  properly  treated,  as  the  person  de- 
scribed and  pointed  out,  as  accurately  as  if  he  had  been 
designated  by  name ;  and  the  case  of  De  Beauvoir  v.  De 
Seauvoir  (a),  in  the  House  of  Lords,  is  relied  on  for  this 
purpose. 

I  concur  in  the  argument  of  the  heir  at  law  ;  1  think 
the  case  of  De  Beauvoir  v.  De  Beauvoir  applies  accu- 
rately to  this  case,  and  that  it  governs  the  decision,  and 
that  I  must  read  this  bequest  in  exactly  the  same  man- 
ner as  if  the  testator  had  inserted  the  name  of  the  heir 
at  law  in  the  will,  instead  of  merely  describing  him.  I 
do  not  much  feel  the  force  of  the  word  •'  revert9*  in  oppo- 
sition to  this  view. 

The  consequence  of  so  regarding  these  words  of  this 
will  is,  that  all  difficulty  disappears  as  to  the  rest  of  the 
construction,  for  in  that  aspect  of  the  case  this  is  a 
stronger  case  for  making  the  apportionment  than  that 
which  occurred  in  Page  v.  Leapingwell (5).  Here  the  tes- 
tator gives  800/.  to  his  daughter  for  life,  and  then,  if  she 
leaves  issue,  500/.  to  such  issue,  and  the  remaining  part, 
viz.,  300/.,  to  a  specified  person.  He  apportions  the 
fund  between  two  persons,  or  classes  of  persons,  five- 
eighths 

(a)  IS  Simon*,  103;  3  H.  of         (6)  18  Ves.  463. 
Lords  Ca.  557. 
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eighths  to  one  class,  viz.,  to  the  issue  of  the  daughter,        I860, 
and  three-eighths  to  the  other,  his  heir  and  heirs  at  law. 
He  must  necessarily  mention  one  class  before  the  other, 
but  he  does  not  thereby  mean  to  show  that  the  issue  are 
to  have  any  preference  over  the  heir  at  law. 

In  my  opinion,  therefore,  this  fund,  produced  by  the 
400/.  paid  in  by  Robert  Green,  the  executor,  in  respect 
of  the  legacy  of  800/.,  must  be  apportioned,  and  five- 
eighths  of  it  will  go  to  the  Petitioners,  and  three-eighths 
to  the  heir  at  law. 

The  costs,  I  presume,  are  provided  for,  but  if  not, 
they  must  be  paid  out  of  the  fund  before  the  division 
of  it. 


Re  GORDON. 


Jan.  14,  16. 

I^HIS  was  a  summons  to  vary  the  Chief  Clerk's  sepa-  Inl8?3,  A.B. 
was  discharged 
rate  certificate,   which   found    a   large   debt    of  by  the  Court 

18,811/.  due  from  the  estate  of  George  James  Gordon  ^^^f 

to  the    representatives    of    Colonel    Charles    Mouat,  Debtors  at  Cdr 

deceased.  ^liiy  to 

_,  _  _      _  .1*1.  arre,t  merely. 

George  James  Gordon  was  a  partner  in  the  firm  of  By  a  subte- 

Mackintosk  fr  Co.,  of  Calcutta,  and  under  a  power  of  SSfifaJW 

attorney  sent  out  from  England  to  that  firm  in  1831,  the  Court  wai 

Mr.  Gordon  took  out  letters  of  administration  to  the  dUcharge"an°y 

estate  of  Colonel  Mouat  in  India.    As  such  adminis-  penon  who 

.  ,  .  i.ii  .i  i     now  M  or  ™H 

trator  he  received  large  sums,  which  be  paid  to  the  hereafter  be- 

house  of  Mackintosh  fr  Co.,  to  the  credit  of  his  own  ^n?debtor8"1" 

account  "  as  administrator  of  Charles  Mouat"  from  liability 

from  his  debts. 

The  firm  stopped  payment,  and  were  declared  insol-  B  w^a  in 

vents  1834t  an  insol- 
vent debtor 
within  the  second  act,  and  that  a  supplementary  order  of  the  Insolvent  Court,  i 
in  1836  under  that  act,  was  a  complete  discharge  to  A.  B.  from  his  debts. 
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I860.  vents  by  an  order  of  the  Court  for  the  Relief  of  Insol- 
vent Debtors  at  Calcutta  on  the  7th  of  May,  1833, 
and  by  a  subsequent  order  of  tbe  same  Court  made  on 
the  28th  of  September,  1833,  that  Court  "did  thereby 
adjudge  "  that  the  firm  were  entitled  to  the  benefit  of  the 
act  of  9  Geo.  4,  c.  73,  as  to  the  debts  in  the  schedule. 

Mr.  Gordon  petitioned  the  Insolvent  Court  separately, 
and  by  an  order  of  that  Court  made  the  28th  of  Sep- 
tember,  1833,  he  also  was  adjudged  entitled  to  the 
benefit  of  the  act  of  9  Geo.  4,  as  to  the  debts  in  the 
schedule. 

The  debt  due  to  the  estate  of  Colonel  Charles  Mouat 
was  entered  in  both  schedules. 

This  act  (9  Geo.  4,  c.  73),  establishing  Insolvent 
Courts  in  India,  provided  (ss.  23,  24,  25)  that  the 
Court  (upon  the  insolvents  putting  their  assigns  into 
possession  of  estate  of  the  amount  of  half  their  debts) 
might  grant  certificates  protecting  the  insolvents  from 
arrest  within  the  limits  of  the  company,  and  which,  upon 
the  final  hearing,  it  might  "  cancel  or  renew  "  (s.  38). 
It  further  enacted  (s.  63),  that  when  the  estate  had 
been  sufficient  to  pay  three-fourths  of  the  amount  of  the 
debts,  or  where  half  of  the  creditors  consented,  "such 
Court  may  inquire  into  the  conduct  of  the  said  insol- 
vent; and  if  it  shall  appear  to  such  Court  that  the  said 
insolvent  has  acted  fairly  and  honestly  towards  his  or 
her  creditors,  such  Court  shall  be  fully  authorized  and 
empowered,  thereupon,  to  order  that  the  said  insolvent 
shall  be  for  ever  discharged  from  all  liability  whatsoever 
for  or  in  respect  of  such  debts,  so  established  as  afore- 
said, and  after  any  such  order  shall  have  been  so  made, 
no  further  proceedings  shall  be  had  in  the  matter  of  the 
petition  before  the  Court,  unless  upon  appeal  made  to 
the  Supreme  Court."     It  then  provided,  that  no  such 

order 
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order  shall  prevent  any  creditor  who  should  not  be  resi-        I860, 
dent  within  the  limits  of  the  charter,  and  who  should      *^v^/ 
not  have  taken  part  in  the  proceedings  under  the  peti-      Gordon. 
tion,  from  obtaining  execution  against  the  goods  of  the 
insolvent  in  India,  or  from  bringing  any  suit  or  action 
without  the  limits  of  the  charter. 

After  this  (on  the  14th  of  August,  1834),  the  act  of 
4  &  5  Will.  4,  c.  79, -passed.  It  referred  to  the  9  Geo.  4, 
c.  73,  and  the  2  Will.  4,  c.  43  (which  had  continued  it 
until  March,  1836),  and  recited  the  63rd  section  at 
length,  and  proceeded  to  recite,  "  that  it  was  expedient 
to  extend  and  add  to  the  provisions  of  the  said  act,  so  as 
to  give  to  insolvent  debtors,  being  traders,  who  should 
have  acted  fairly  and  honestly  towards  their  creditors, 
an  additional  and  more  complete  discharge,  &c." 

The  1st  section  then  enacted,  in  substance,  as  fol- 
lows : — "  That  any  person  who  now  is  or  who  shall  here* 
after  become  an  insolvent  debtor  within  the  intent  and 
meaning  of  the  said  act  9  Geo.  4,  either  upon  petition 
being  filed  or  by  adjudication  on  an  act  of  insolvency, 
as  therein  provided/*  shall  be  at  liberty  to  apply  by 
petition  for  his  discharge  to  the  Insolvent  Courts  in  the 
East  Indies. 

It  then  provided  that  notices  should  be  inserted  m 
the  Gazette  of  the  Presidency,  and  transmitted  to  the 
East  India  Company,  and  inserted  in  the  London 
Gazette,  and  that  creditors  who  should  not,  within 
fourteen  months,  dissent  to  his  discharge,  should  be 
taken  to  have  assented.  It  then  proceeded  as  follows : 
— "And  thereupon  and  at  the  expiration  of  the  said 
fourteen  calendar  months  from  the  filing  of  such  peti- 
tion for  discharge  as  aforesaid,  if  it  shall  appear  to  such 
Court  that  the  said  insolvent  has  acted  fairly  and 
honestly  towards  his  creditors,  and  unless  "  one-sixth  of 

the 
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1860.  the  creditors  shall  dissent,  &c,  &c,  "  such  Court  shall 
be  authorized  and  empowered  to  order  the  discharge  of 
the  said  insolvent  from  liability  for  debts,  claims  and 
demands  of  and  against  such  insolvent;  and  such  order 
shall  operate  (save  as  hereinafter  provided)  as  a  release 
and  discharge  from  all  debts,  claims  and  demands  for 
which  such  insolvent  was  liable  at  the  time  of  his  peti- 
tion for  relief  being  filed,  or  of  any  such  act  of  insol- 
vency committed,  as  aforesaid  (as  the  case  may  be),  and 
whether  within  the  limits  of  the  charter  of  the  said 
united  companies  or  elsewhere,  or  whether  such  debts, 
claims  and  demands  shall  or  shall  not  have  been  esta- 
blished in  such  Court  as  aforesaid." 

The  act  having  passed  on  the  14th  of  August,  1834, 
the  Court  for  the  Relief  of  Insolvent  Debtors  at  Cal- 
cutta, on  the  23rd  of  April,  1836,  made  an  order  upon 
the  petition  of  Mr.  Gordon,  discharging  him  absolutely 
from  all  debts  under  that  act.  The  order  was  substan- 
tially in  the  following  terms : — 

"  Upon  the  application  of  Mr.  Turton,  counsel  for 
and  on  behalf  of  George  James  Gordon,  and  upon  re- 
citing a  petition  of  George  James  Gordon,  filed  in  this 
Court  on  the  7th  day  of  February,  in  the  year  of  our 
Lord  1835,  praying  that  the  said  petition  for  discharge 
from  all  debts,  either  alone  or  as  a  partner  of  James 
Colder  and  John  Storm  and  James  Colder  Steward 
(Messrs.  Mackintosh),  due  at  the  time  of  the  present- 
ment of  the  original  joint  schedule,  on  the  18th  day  of 
May,  1833,  and  from  all  liabilities  for  which  George 
James  Gordon  alone,  or  as  such  partner  as  aforesaid, 
was  then  liable,  might  be  received  and  filed,  and  due 
notice  thereof  given  according  to  the  provisions  of  the 
act  4  &  5  Will  4,  c.  79,  s.  1  ;  also  an  order  made 
in  the  matter  of  the  said  petition,  filed  on  the  said 

7th 
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7tb  day  of  February  aforesaid,  made  and  pronounced        i860, 
on  Saturday  the  said  7th  day  of  February,  in  the  year      V-^^V 
1835  aforesaid,  whereby  it  was  ordered,  that  the  said     goedoju 
petition  should  be  received  and  filed  in  this  Court :    If 
was  also  ordered,  pursuant  to  the  1st  section  of  the  said 
act,  that  the  principal  officer  of  the  said  Court  for  the 
Relief  of  Insolvent  Debtors  in  the  JSaU  Indies  should 
cause  a  notice  of  suqh  petition  as  aforesaid  havipg  b^ep 
filed  in  the  said  Court  to  be  forthwith  inserted  in  the 
Gazette  published  at  Calcutta,  at  the  presidency  of 
Fart  WilKam,  in  Bengal.    It  was  also  further  ordered, 
pursuant  to  the  7tb  section  of  the  said  act,  that  the 
principal  officer  of  the  said   Court  for  the  Relief  of 
Insolvent  Debtors  in  the  East  Indies  should,  without 
delay,  transmit  to  the  Court  of  Directors  of  the  Honor- 
able Company,  by  different  ships,  two  or  more  copies  qt 
the  schedules  filed  by  the  said  George  James  Gordon, 
as  well  of  his  joint  as  his  separate  estate  and  effects ; 
and  also  upon  reading  a  petition  of  the  said   George 
James  Gordon,  filed  this  day,  praying  that  the  said 
George  James  Gordon  be  relieved  and  discharged  from 
all  debts,  claims  and  demands  of  which  the  said  George 
James  Gordon  was  liable  at  the  time  of  the  said  original 
joint  schedule  being  filed,  on  the  18th  day  of  fyay, 
1863,  aforesaid;1'  and  also  upon  reading  a  certificate, 
that  notice  had  been  published  in  the  Calcutta  Gazette, 
and  upon  proofs  that  the  Calcutta  Gazette  for  the  month 
of  March,  1836,  had  been  duly  forwarded  to  the  Court 
of  Directors  and  of  the  insertion  of  notice  in  the  Londoji 
Gazette ;   and  on  reading  "  an  affidavit  of  Thomas 
Holroyd,  Esq.,  the  assignee  of  the  estate  and  effects  of 
the  said   George  James  Gordon,  sworn   this  day,  an 
order  made  in  this  matter  on  Saturday,  the  28th  day  of 
September,  in  the  year  1833,  whereby,  in  pursuance  of 
the  38th  section  of  the  act  9  Geo.  4,  c.  73,  entitled, 
'An  Act  to  provide  for  the  Relief  of  Insolvent  Debtors 

in 
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I860.       fa  the  Eait  Indies!  the  Court  did  adjudge  that  the  said 
^v^       George  James  Gordon  was  entitled  to  the  benefit  of  the 

In  rm 
'Gordon.      Ba^  ac*  as  to  ^e  8evera^  debts  and  sums  of  money  due 

or  claimed  to  be  due  at  the  time  of  the  filing  of  the 
schedule  of  the  said  George  James  Gordon  from  the  said 
George  James  Gordon  to  the  several  persons  named  in 
his  schedule  as  creditors,  for  the  same  respectively  or 
for  which  such  persons  have  given  credit  to  the  said 
George  James  Gordon  before  the  time  of  filing  such 
schedule  and  which  were  not  then  payable,  and  as  to 
the  claims  of  all  other  persons  not  known  to  the  said 
George  James  Gordon  at  the  time  of  the  said  adjudica- 
tion, who  might  be  indofsers  or  holders  of  any  negotiable 
security  set  forth  in  such  schedule;  and  also  upon 
reading  a  certificate  of  John  Franks,  esq.,  the  chief 
clerk  of  the  Court,  whereby  it  appears  that  he  for- 
warded to  the  solicitor  of  the  Honorable  the  East  India 
Company  two  copies  of  the  schedules  filed  by  the  said 
George  James  Gordon,  as  well  of  his  joint  as  of  his 
separate  estate  and  effects,  and  that  no  creditors  or  cre- 
ditor of  the  said  George  James  Gordon,  either  alone  or 
as  a  partner  with  any  other  person  or  persons,  or  either 
within  the  limits  of  the  East  India  Company's  charter 
or  elsewhere,  hath  given  notice  to  this  Court  of  their, 
his  or  her  dissent  from  the  said  George  James  Gordon 
having  his  discharge :  It  is  ordered,  pursuant  to  the 
terms  of  the  4  &  5  Will.  4,  s.  1,  that  the  said  George 
James  Gordon  be,  and  he  is  hereby  discharged  from 
liability  for  debts,  claims  and  demands  of  and  against 
the  said  George  James  Gordon.'9 

Colonel  Mouat's  representatives  received  dividends 
from  the  joint  estate  between  the  years  1835  and  1852, 
amounting  to  1,606/. 

Mr.  Gordon  died  in  1856,  and  in  March,  1855,  an 
order  was  made  by  this  Court,  under  the  13  &  14  Vict. 

c.  35, 
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c.  35,  a.  19,  for  taking  an  account  of  the  debts  and  lia-        I860, 
bilities  affecting  his  personal  estate. 

The  Chief  Clerk,  by  a  separate  report,  found  that  the 
sum  of  18,811/.  was  due  from  the  estate  of  Mr.  Gordon 
to  the  representatives  of  Colonel  MouaL  The  execu- 
tors took  out  a  summons  to  vary  the  certificate  by  dis- 
allowing the  debt,  or  by  varying  the  amount,  which  now 
came  on  for  argument 

Mr.  12.  Palmer  and  Mr.  Cotton,  for  the  executors  of 
Mr.  Gordon,  argued  that  the  order,  made  by  the  In- 
solvent Court  in  India,  on  the  23rd  of  April,  1836, 
was  a  complete  discharge  to  Mr.  Gordon  from  all  the 
debts  in  his  schedule.  That  the  4  &  5  Will  4,  c.  79, 
was  applicable  to  his  case,  he  being  within  the  descrip- 
tion of  a  person  "  who  now  is  ...  an  insolvent  debtor 
within  the  intent  and  meaning  of  the  Act  of  9  Geo.  4," 
for  he  remained  an  insolvent  debtor  until  his  debts  had 
been  discharged.  That  under  the  4th  section  of  the  4  Sc 
5  Will.  4,  c.  79,  the  order,  sealed  with  the  seal  of  the 
Court,  was  made  sufficient  evidence  "  of  all  proceedings 
precedent  to  such  order  being  made  and  of  the  same 
being  duly  obtained,"  and  that  therefore  the  Court  must 
act  on  it.  Secondly,  that  the  claim  was  barred  by  the 
Statute  of  Limitations.  And  thirdly,  that  by  receiving 
dividends  from  the  joint  estate,  the  parties  had  elected 
to  rank  on  that  estate,  and  that  thereby  and  by  reason 
of  their  acquiescence,  the  separate  estate  was  now 
discharged. 

The  Master  of  the  Rolls  called  on  the  Respondent's 
counsel  to  address  themselves,  first,  to  the  point  arising 
on  the  second  statute. 

Mr.  Selwyn  and  Mr.  G.  W.  Collins,  for  the  represen- 
tatives of  Colonel  MouaL  The  second  act  is  not  and 
does  not  profess  to  be  retrospective  in  its  operation.   The 

words 
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1 860.       words  "  now  is  "  applies  to  persons  then  in  prison,  or  who 
S^/^      had  presented  petitions  which  had  not  been  adjudicated 
Goamh.      OD> anc* was  not  iQtended  to  apply  to  persons  whose  cases 
had  been  heard  and  finally  determined.     Mr.  Gordons 
case  had  been  concluded    by  the  final  order  of  the 
28th  September,  1853,  and  the  Court  had  no  further 
jurisdiction  to  enter  into  his  case  on  the  23rd  of  April, 
•  1836.     It  is  most  improbable  that  the  legislature  in- 

tended to  allow  the  relative  positions  of  parties  as 
already  determined  by  the  Insolvent  Court,  whose 
order  of  September,  1833,  could  only  be  altered  on  ap- 
peal to  the  Supreme  Court.  In  insolvency,  the  debt 
continues  though  the  remedy  is  gone,  and  the  debt 
would  have  constituted  a  good  petitioning  creditor's 
debt  under  the  1  &  2  Vict.  c.  1 10. 

Secondly,  the  order  is  bad  on  the  face  of  it ;  it  does 
not  show  that  the  case  comes  within  the  terms  of  the 
act,  and  the  4th  section  does  not  apply;  the  objec- 
tion is  to  the  jurisdiction,  the  want  of  which  nothing 
could  cure,  and  when  a  special  jurisdiction  is  given  by 
a  statute,  it  must  appear  on  the  face  of  the  order. 
Here,  on  the  contrary,  it  appears  that  the  order  was 
not  within  the  power  of  the  Court  which  made  it. 

They  cited  Watson  v.  Humphrey  (a) ;  Christie  v. 
Unwin  (b) ;  Lee  v.  Rowley  (c). 


The  Master  of  the  Rolls. 

Jan.  16.  The  perusal  of  the  Act  of  Parliament  and  of  the  pro- 
ceedings in  this  case  have  brought  me  to  the  conclusion 
that  Mr.  Palmer's  view  of  the  case  is  the  correct  one. 

The 
(«)  10  Etch.  Rep.  781.  (c)  8  EM*  $  B.  857. 

(b)  U  Adol.f  E.  373. 
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The  question  oh  the  clause  is  really  a*  stated  by  Mr.       I860. 
Sehvyti,  what  is  the  meaning  of  the  expression  "in-     V^/^/ 
BolVent  debtor  ?"    Thfe  Act  of  the  4  &  5  Witt.  4,  c.  79*     a**0<m. 
applies  to  the  eases  of  persons  who  had  been  traders,  as 
well  as  to  tfetams  who  might  thereafter  become  traders* 
and  it  was  enacted,  "  that  any  person  who  now  is  or 
shall  hereafter  become  an  insolvent  debtor"  may  apply 
to  the  Insolvent  Court,  which  is  authorized  to  order  his 
discharge  from  all  his  debts,  whether  in  India  or  else- 
where.     It  does  that  after  reciting  the  63rd  section 
of  the  previous  act  of  9  Oeo.  4,  c.  73. 

The  state  of  the  case  with  respect  of  Gordon  was 
this: — tie  had  become  insolvent*  in  1833,  and,  in 
September,  1833,  he  had  obtained  the  benefit  of  the 
act  of  9  Oeo.  4,  c.  73,  s.  38,  that  is,  the  benefit  of 
being  free  from  being  arrested;  but  he  had  not  obtained 
the  benefit  to  be  derived  under  the  63rd  section  of 
that  act,  which  would  hare  freed  him  from  all  debts  due 
to  any  person  within  the  limits  of  the  charter  of  the 
East  India  Company,  or  to  any  person  without  these 
limits  who  had  come  in  under  the  act,  provided  the  estate 
had  been  sufficient  to  pay  three-fourths  of  the  debts. 

The  act  of  4  &  6  Will.  4,  c.  79,  was  passed  in  1834, 
and  under  it  Mr.  Ghrdon  petitioned  and  obtained  his 
discharge  in  April,  1836 ;  and  the  question  is,  whether 
he  was  "  an  insolvent  debtor  "  at  that  time  ?  I  am  of 
opinion  that  in  every  sense  of  the  term  he  was  an  insol- 
vent debtor  at  that  time.  I  think  he  cannot  be  said 
to  be  free  from  the  consequences  of  being  an  insolvent 
debtor,  unless  he  had  obtained  a  discharge  from  his 
debts.  The  object  of  the  first  act  was  to  enable  him 
to  get  discharged  from  bis  debts  on  certain  terms* 
which  he  was  unable  to  comply  with,  and  until  this 
was  accomplished  be  was  still  an  insolvent  debtor.    I 

do 
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I860.       do  not  accede  to  the  argument  that  he  ceased  to  be  an 
insolvent  debtor  when  he  became  insolvent  a  second 
time.     He  is  an  insolvent  debtor  in  the  same  manner  as 
a  bankrupt  remains  a  bankrupt  until  he  obtains  his  cer- 
tificate, and  such  is  the  general  scope  of  the  act    The 
second  act  was  remedial,  and  was  intended  to  apply  to 
persons  who  were  then   insolvent  debtors  and  those 
who  might  become  so  afterwards;  and  it  cannot  be  said 
that  any  distinction  was  intended  to  be  made,  within 
the  meaning  and  scope  of  this  act,  between  two  persons 
who  had  become  insolvent  debtors  about  the  same  time, 
prior  to  the  act,  the  one  of  whom  had  obtained  the 
benefit  of  9  Geo.  4,  c  73,  s.  38,  and  the  other  had  not, 
and  who  were,  in  all  other  respects,  exactly  in  the  same 
circumstances.    The  latter  act,  by  referring  to  the  9  Geo. 
4,  c.  73,  s.  63,  evidently  contemplated  the  case  which  has 
arisen,  and  that  persons  were  to  be  treated  as  insolvent 
debtors  if  they  had  not  obtained  the  benefit  of  that 
previous  clause,  and  that  the  same  relief  was  to  be 
extended  to  all  persons  for  the  future.     In  my  opinion 
the  act  applies  to  persons  then  existing,   as   well  as 
to  persons  who  were  afterwards  to  become  insolvent 
debtors;  and  I  think  that  any  person  like  Mr.  Gor- 
don, who  had  been  declared  to  be  an  insolvent  three 
years  previously,   who  had  done   nothing  more  than 
make  an  assignment  of  bis  effects,  and  received  the 
freedom  and  protection  from  arrest  under  9  Geo.  4, 
c.  73,  s.  38,  was   still  an  insolvent  debtor.    This  is 
the  view  which  the  Court  in  India  took  of  the  subject ; 
it  is  obvious  that  that  Court  treated  him  as  an  insolvent 
debtor  under  4  &  5  Will  4,  c.  79.    By  its  order,  it 
refers  to  his  having  obtained  the  benefit  of  9  Geo.  4, 
c.  73,  s.  38 ;  it  then  refers  to  the  subsequent  act,  and 
gives  him   a  complete  discharge  from   liability   from 
all  debts,  claims  and  demands  of  and  against  him  in 
pursuance  of  4  &  5  Will.  4,  c.  79.     If  it  had  this 

effect 
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effect  in  this  particular  case,  the  rule  must  have  been       I860, 
applied  to  a  great  number  of  other  cases.    The  Court      *L*~V^ 
at  Calcutta  has  expressly  so  determined,  and  it  must      Gordo*. 
have  been  so  held  in   many  other  instances,  and   I 
am  not   referred    to  any  case  in   which    their    deci- 
sion has  been  called  in  question.    This  is,  in  fact,  an 
appeal  from  their  decision,  upon  the  construction  of 
the  act,  which,  as  it  is  a  remedial  act  and  applies  to 
persons  who  were  then  or  should  thereafter  become, 
insolvents,  must  be  construed  liberally.     I  am  of  opi- 
nion that  Mr.  Gordon  was  an  insolvent  debtor  within 
the  provisions  of  4  &  5  Will  4,  c.  79 ;  that  the  order 
for  his  benefit  took  effect,  and  that  he  was  thereby  dis- 
charged from  all  debts. 

It  is  unnecessary  to  consider  any  other  question,  such 
as  waiver  or  acquiescence. 

The  Chief  Clerk's  certificate  must  be  varied  accord- 
ingly. 

Notk.— Affirmed  by  the  full  Court  of  Appeal,  26th  January,  1860. 
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1800. 


FOX  v.  GARRETT. 

•5*.  **  MILES  v.  FOX. 

Feb.  13. 

J^JFwij"    fttCHARD  FOX  died  in  1856,  and  his  will  was 

the  adminis-  proved  by  Clement  Fox,  his  executor, 

infer  both  of 

A.  and  B.,  Clement  Fox  died  in  1858,  and  Samuel  Fox  became 

whose  estates  ' 

were  beta*  ad-  both  the  administrator  of  Richard  Fox  and  of  Clement 

SeCourt^'f  ^0Xm    Under  decrees  in  these  two  causes  the  estates  of 

estate  was        Richard  and  Clement  were  both  being  administered  by  the 

to  B's.  Held,    Court  On  taking  the  accounts  the  Chief  Clerk  certified 

that  the  ad-      that  a  sum  of  231/.  was  due  from  the  estate  of  Clement 

ministrator 

was  entitled,     to  the  estate  of  Richard,  and  that  Samuel  Fox  had  in  his 

bound^t  the    ^ands  a88ete  °f  Clement's  amounting  to  129/.    There 

instance  of  the  were  other  debts  of  Clement's  amounting  to  84/.  16*., 

ferestedMn  fi.'s  an(*  a  sma^  outstanding  estate.     Samuel  Fox,  as  admi- 

estate,  to  re-      nistrator  de  bonis  nan  of  Richard  Fox,  submitted  to  the 
tain  the  debt      ~  ........ 

out  of  A:*       Court,  whether  he  f^d  a  nght  and  w&s  bound  to  retain 

J?,et,  IDtopT.    bo  much  of  the  personal  estate  and  outstanding  estate 

other  credi-      of  Clement  Fox  as  might  be  sufficient  to  discharge  the 

torf*  amount  due  from  the  estate  of  Clement  Fox  to  the 

estate  of  Richard   Fox.     The    person  interested   in 

Richard's  estate  insisted  that  he  was  bound  to  retain 

the  whole  129/.  in  discharge  of  the  debt  of  231/.  in 

preference  to  all  the  other  creditors  of  Clement  Fox. 

It  was  argued,  on  the  one  hand,  that  the  right  of 
retainer  was  a  legal  right  which  the  administrator  was 
bound  to  exercise  for  the  benefit  of  the  parties  benefi- 
cially interested  in  the  estate  to  which  that  legal  right 
was  attached. 

On  the  other  hand,  it  was  contended,  that  if  such 
a  right  existed  in  the  peculiar  circumstances  of  this 
case,  the  administrator  was  not  imperatively  bound 

to 
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to  exercise  it  to  the  detriment  of  the  other  creditors  of 
Clement  Fox.  That  the  administrator  having  declined 
to  act  in  the  matter,  it  was  for  the  Court  to  determine 
whether  it  was  proper  that  the  administrator  should  be 
compelled  to  exercise  it,  and  that  it  was  more  consistent 
with  the  principles  of  equity  that  the  assets  of  Clement 
should  be  divided  rateablywajnongst  all  his  creditors, 
than  that  one  should  sweep  away  the  whole  of  the  assets. 
Plumer  v.  Marchant  (a) ;  Burnet  v.  Dixe(b);  Thom- 
son v.  Grant  (c) ;  Thompson  v.  Cooper  (rf) ;  Nunn  v. 
Barlow  (e) ;  Chissum  v.  Dewes  (/)  ;  Williams  on 
Uxors,  (g)  were  cited  ;  and  see  Langton  v.  Higgs  (h) ; 
Kent  v.  Pickering  (?) ;  Winter  v.  Hicks  (J) ;  Hall  v. 
Macdonald(k))  Tipping  v.  Power  {I) ;  Stahhchmidt  v. 
Lett  (m). 

Mr.  Follett  and  Mr.  J.  C.  Mander,  for  the  Plaintiff. 


1860. 


Fox. 

(No.  1.) 


Mr.  W.  Pearson  for  Samuel  Fox. 

Mr,  C.  Hall  for  another  Defendant 

Mr.  Prendergast,  for  the  other  creditors  of  Clement 
Fox. 


The  Master  of  the  Rolls. 


The  question  here  is,  whether  the  legal  personal  re- 
presentative of  an  estate  is  bound  to  retain  a  sum  due 
to  that  estate  out  of  assets  in  his  hands,  as  legal  personal 
representative  of  the  estate  of  the  debtor. 


(a)  3  Burr.  1380. 

(t)  Roi.  Abr.  822. 

(c)  1  Rutt  540,  n. 

(<f)  1  Colfy.  81,  85. 

(«)  1  Sim.  $  S.  588. 

(/)  5  Aw*.  29. 

(£)  Part  3,Mt.  11, ch.  11,  t.  vi. 


(h)  5  Simons,  228. 
(•)  2  Keen,  1. 
(j)   Tamlyn,  475. 
(ft)  14  Simons,  1. 
(/)  1  Hare,  405. 
(m)  15m.  £  0.415. 


On 


Feb.  13. 


YOL.  XXVIII— I. 
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I860.  On  the  Chief  Clerk's  certificate  it  appears  that  Samuel 

Fox  is  the  administrator  of  the  estate  of  Clement  Fox, 
and  that  he  is  also  the  administrator  of  the  estate  of 
Richard  Fox. 

Clement,  at  his  decease,  owed  Richard  231/.,  and 
that  sum  is  now  due  from  the  estate  of  Clement  to  the 
estate  of  Richard.  Samuel  Fox,  on  taking  the  accounts 
of  the  estate  of  Clement,  has,  it  appears,  129/.  in  his 
hands  belonging  to  that  estate.  It  is  contended,  on  the 
part  of  the  persons  interested  in  the  estate  of  Richard, 
that  Samuel  is  bound  to  retain  the  129/.  in  his  hands, 
in  part  payment  of  the  debt  due  to  Richard's  estate. 

Upon  examining  the  authorities,  it  seems  to  be  clear 
that  Samuel  Fox  has  the  right  to  retain  this  sum,  and 
in  ordinary  cases  this  would  be  done  as  a  matter  of 
course;  but  this  Court  is  administering  both  estates, 
and  Samuel  Fox  exercises  no  option  in  the  matter,  but 
submits  the  whole  question  to  the  Court,  whether  he  is 
able,  and  whether  he  is  bound,  so  to  retain  the  same. 
In  other  words  the  question  is,  whether  this  sum  of  129/. 
shall  be  administered  by  the  Court,  as  part  of  the  estate 
of  Clement,  or  as  part  of  the  estate  of  Richard. 

On  the  whole  I  am  of  opinion  that  the  persons  entitled 
to  the  estate  of  Richard  have  a  right  to  insist  on  this 
retention  being  made, and  to  have  the  129/.  handed  over 
to  the  estate  of  Richard,  to  form  part  of  his  assets. 

I  had  lately  to  consider  (a)  whether  the  creditors  of  a 
deceased  person  were  entitled,  although  against  the  will 
of  his  executors,  to  insist  on  the  defence  of  the  Statute 
of  Limitations  being  set  up  to  bar  the  claim  of  a  person 

who 
(a)  Fuller  v.  Redman  (No.  2),  26  Beau.  614. 
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who  came  in  under  an  administration  decree,  and  sought  I860, 
to  prove  a  debt  against  the  estate,  and  I  held  that  they 
were  so  entitled.  This  right  would  have  been  the  same, 
if  the  debt  against  which  the  defence  of  the  statute  was 
set  up  had  been  treated  as  part  of  the  assets  of  another 
estate  which  was  also  in  course  of  administration  in 
this  Court,  and  I  think  that  the  principle  of  that  case 
governs  this.  It  is  the  duty  of  the  legal  personal  re- 
presentatives and  of  the  Court  to  do  the  best  they  can 
for  both  estates;  but  in  so  acting,  it  is  impossible  to 
prevent  one  set  of  persons  from  obtaining,  for  their 
advantage,  anything  out  of  the  other  estate  which  the 
law  allows. 

Accordingly,  I  think  that  the  persons  interested  in 
Richards  estate  are  entitled  to  require  that  this  sum 
should  be  retained  for  their  benefit 


FOX  v.  GARRETT.    (No.  2.) 

v  '  Feb.  13. 

RICHARD  FOX  died  on  the  2nd  of  April,  1856.  Gift,  after  a 

By  his  will  he  devised  his  real  estate  to  his  son  £state  t0  £., 

Clement  Fox  for  life,  with  remainder  to  his  children.        ^  the  children 
'  of  W.  who 

should  be 

But  if  his  son  Clement  Fox  should  depart  this  life  JJj^S 

without  any  children,  then,  immediately  on  the  decease  testator  and  C. 

of  Clement  Fox  without  leaving  any  children  or  a  child  e^\^  jp., 

as  aforesaid,  the  said  testator  gave  and  devised  all  his  *ho  was  born 

.         .  after  the  death 

real  estate  unto  Garrett  and  Neale  and  their  heirs,  upon  0f  the  testator 

trust,  with  all  convenient  speed,  absolutely  to  sell  and  £d^™d 

dispose  thereof,  and  stand  possessed  of  the  moneys  to  eluded  in  the 

arise  by  such  sale,  upon  trust  to  pay  the  same  moneys  ^^^J1  to° 

unto  all  and  every  the  children  of  his  the  testator's 

c2  sons 
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sons  Richard  Smart  Fox,  Samuel  Fox  and  William 
Smart  Foxf  who  should  be  living  at  the  decease  of  him- 
self, the  testator,  and  the  testator's  son  Clement  Fox,  to 
be  divided  amongst  them,  if  more  than  one,  in  equal 
shares. 

Clement  Fox  died  on  the  6th  of  May,  1868,  without 
having  been  married. 

In  regard  to  the  children  of  William  Smart  Fox,  it 
appeared  that  one  of  them,  viz.,  Charles  Lovelace  Fox, 
was  born  subsequent  to  the  death  of  the  testator 
Richard  Fox,  but  prior  to  the  death  of  his  son  Clement 
Fox,  and  he  was  still  living.  The  present  question  was, 
whether  Charles  Lovelace  Fox  participated  in  the  gift 
of  the  produce  of  the  real  estate. 

The  Master  of  the  Rolls. 

This  gift  appears  to  me  to  be  reasonably  clear.  It  is 
to  a  class  to  be  ascertained  on  death  of  the  survivor  of 
the  testator  and  bis  son  Clement  Fox,  and  all  persons 
filling  the  character  of  children  of  Richard,  Samuel  or 
William  at  that  time  are  entitled  to  share  in  the  produce 
of  the  real  estate.  If,  therefore,  a  child  was  born  after 
the  death  of  the  testator,  but  was  living  at  the  period 
of  division,  which  was  at  the  death  of  the  testator  and 
his  son  Clement,  I  think  that  such  surviving  child  would 
be  entitled  to  take.  But  children  living  at  the  date  of 
the  will,  who  died  before  the  period  of  division,  would 
not  fulfil  the  condition  of  being  alive  at  the  death  of 
Clement. 

Declare  therefore  that  Charles  is  entitled  to  share  in 
the  produce  of  the  real  estate. 
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HARRISON  v.  HARRISON. 

Feb.  10. 
HPHE  testator,  John  Harrison,  by  his  will,  dated  in  a  testatorgave 
■*"     January,  1839,  devised  and  bequeathed  all  his  J^^™1* 
real  and  personal  estate  and  effects  to  his  executors,  sonal  estate 
their  heirs,  &c,  upon  the  trusts  following : — "  Upon  trust  Jarin^Moir- 
to  stand  seised  and  possessed  thereof,  and  to  receive  the  hood»  *°d  tbcn 
rents,  issues,  interest  and  profits  thereof,  and  to  pay  and  tne  child  of 

apply  such  rents,  issues,  interest  and  profits  unto  my  wife  whicn  *\"  wift 

L. r  J  J  r  J  was  encttnU 

Jane,  for  and  during  the  term  of  her  natural  life,  if  she  when  he  should 

.hall  to  long  continue  my  widow.  SiS* 

in  the  mean- 
"  And    from   and  immediately   after  her   death   or  wch^hild  died 
marriage  again  (whichever  shall  first  happen)  then  it  is  um,fr  2}  witJl" 
my  wiFI  and  mind  that  my  said  trustees  and  trustee  for  lawful  issue 
the  time  being  shall  stand  seised  and  possessed  of  my  j|jen  llvi{^' 
said  real  and  personal  estate  and  effects  and  the  rents,  trusts— •«  in 
issues,  interest  and  profits  thereof,  in  trust  to  pay  and  jJeTson°o7per- 
apply  such  rents,  issues,  interest  and   profits,  or  such  sons  as  shall  be 
part  or  parts  thereof,  as  they,  my  said  trustees  or  trustee,  according  to 

shall  think  fit,  in  the  maintenance,  education  and  bring-  the  Statute  of 

.  .  .  Distribu- 

ing  up  of  the  child  or  children  of  which  my  said  wife  is  tions."    The 

now  entfente,  until  such  child  or  children  shall  attain  the  ^fathtr'a  "* 

age  of  twenty-one  years,  and  when  and  so  soon  as  such  death,  was  his 

child  or  children  shall  attain  the  age  of  twenty-one  yean*,  yn  djed  g°x 

then  in  trust  for  such  child,  or  if  more  than  one,  in  trust  months  after 

for  such  children,  share  and  share  alike  as  tenants  in  Etldt  that  the 

common,  his,  her  and  their  heirs,  executors,  ad  minis-  next  of  kin 

'        '  '  must  be 

trators  and  assigns,  absolutely  and  for  ever.  ascertained  at 

the  death  of 
the  testator, 
"  Provided  always  and  it  is  my  will  and  mind,  that  if  and  not  (as 

the  child  or  children  of  which  my  wife  is  enciente  as  TAhe  death  of 

aforesaid  shall  die  under  the  age  of  twenty-one  years  the  son  or  of 

without 
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I860.  without  having  lawful  issue  then  living,  then  and  in  such 
case,  my  said  trustees  and  trustee  shall  stand  seised  and 
possessed  of  my  said  real  and  personal  estate  and  effects, 
from  and  immediately  after  the  decease  or  marriage 
again  of  my  said  wife,  in  trust  for  such  person  or  per- 
sons as  shall  be  my  next  of  kin  according  to  the  statute 
for  the  distribution  of  intestates9  effects,  his,  her  or  their 
heirs,  executors,  administrators  or  assigns,  absolutely 
and  for  ever." 

The  testator  died  in  February,  1839.  He  had  no  issue 
born  during  his  lifetime,  but  his  widow,  within  a  month 
after  his  death,  was  delivered  of  a  son,  John  Harrison 
the  younger,  who  died  in  August,  1839,  being  then  aged 
six  months,  leaving  his  mother  his  sole  next  of  kin  at 
his  death. 

Jane  Harrison,  the  widow,  died  in  the  year  1849, 
without  having  married  again,  and  the  Plaintiff  claimed 
through  her. 

Upon  the  death  of  the  widow,  questions  arose, 
whether,  under  the  trusts  in  the  testator's  will  declared 
in  favor  of  the  person  or  persons  who  should  be  his 
"  next  of  kin  according  to  the  statute  for  the  distribu- 
tion of  intestates'  effects/'  such  next  of  kin  ought, 
according  to  the  true  construction,  to  be  ascertained  at 
the  death  of  the  said  testator,  or  at  the  death  of  his 
son,  or  at  the  death  of  the  widow.  This  bill  was  in 
consequence  filed  to  ascertain  the  persons  entitled. 

At  the  testator's  death,  his  son  John  Harrison  the 
younger  was  his  sole  next  of  kin  according  to  the  Sta- 
tute of  Distributions.  At  the  death  of  the  testator's  son, 
Richard  Swift,  Mary  Acton  and  others  were  such  next 
of  kin.  Richard  Smith  and  Mary  Acton  would,  as  such, 
each  take  one-twelfth  of  the  property.     At  the  death  of 

the 
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the  testator's  widow,  Richard  Swift,  Mary  Acton  and 
others  were  such  next  of  kin.  Richard  Smith  and  Mary 
Acton  would,  as  such,  each  take  one-sixth  of  the  property. 

Mr.  R.  Palmer  and  Mr.  Eddis  for  the  Plaintiff, 
argued  that  the  next  of  kin  of  the  testator  must  be 
ascertained  at  his  death ;  Gundry  v.  Pinniger  (a) ;  Cable 
v.  Cable  (4) ;  Downes  v.  Bullock  (c) ;  and  that  by  the 
reference  to  the  Statute  of  Distributions,  the  matter 
was  put  beyond  all  doubt. 

Mr.  Selwyn  and  Mr.  Pole  for  Richard  Swift  and 
Mary  Acton  and  her  husband.  The  class  of  next  of 
kin  must  be  ascertained,  either  at  the  death  of  the 
widow,  the  tenant  for  life,  or  at  the  death  of  the  son. 
To  construe  this  will  otherwise,  and  to  hold  that  the 
testator  intended  the  next  of  kin  at  his  death,  would 
have  the  effect  of  striking  out  the  limitations  in  the  gift 
to  the  son  anterior  to  the  ultimate  gift  to  the  next  of 
kin.  As  the  son  was  the  sole  next  of  kin  at  the  date  of 
the  will  and  at  the  testator's  death,  the  effect  will  be, 
to  make  the  will  read  as  if  the  testator  had  said,  "  I 
give  the  property  to  my  son  if  he  attains  twenty-one, 
and  if  he  does  not  attain  twenty-one  (it  matters  not) 
he  shall  have  it  all  the  same;*'  so  that  the  testator's 
elaborate  disposition  will  amount  to  a  mere  absolute 
gift  to  the  son  then  unborn. 

In  this  case  there  is  no  limitation  of  the  property 
interposed  between  the  gift  to  the  son  and  that  to  the 
next  of  kin ;  and  "  next  of  kin"  in  the  ultimate  limita- 
tion, if  construed  to  mean  the  next  of  kin  at  the  testa- 
tor's death,  will  embrace  the  same  and  no  other  person 
than  is  included  in  the  immediate  preceding  limita- 
tion.   In  cases  where  limitations  are  interposed  between 

the 


1860. 


Haekisoh 
Harmon* 


(a)  14  Beuv.  94  ;  affirmed,  1  De 
G\,  Af.  *  G.  502. 
(6)  16  Bcav.  507. 


(0  25  Beov.  54;    and  $ince 
affirmed  by  the  H.  of  Lord** 
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the  particular  gift  and  the  ultimate  gift  to  the  next  of 
kin  (a),  or  where  "  next  of  kin"  in  the*  ultimate  gift  ra- 
ff, eludes  persons  who  are  not  named  in  the  previous  limi- 
tations^), or  where  a  power  of  appointment  accompanies 
the  prior  gift,  which  is  in  effect  an  interposed  limita- 
tion (c),  there  is  no  inconsistency  in  construing  "  next 
of  kin"  as  those  living  at  the  testator's  death.  In  such 
cases,  the  ultimate  gift  and  the  particular  gift  may  well 
co-exist ;  but  not  so  where,  as  in  this  case,  the  parti- 
cular gift  is  immediately  followed  by  the  ultimate  limi- 
tation, and  both  point  out  the  same  individual  identically 
and  no  other  person,  if  the  Plaintiff's  view  be  the  cor- 
rect one. 

The  cases  in  which  the  gift  has  been,  not  to  the  tes- 
tator's next  of  kin,  but  to  the  next  of  kin  of  some  other 
person,  do  not  apply,  and  so  it  was  considered  in  Hollo- 
way  v.  Radcliffe  (tf),  and  thus  Philps  v.  Evans  (e), 
Gundry  v.  Pinniger(f),  Booth  v.  Vichars  (g),  are  dis- 
tinguished from  this  case. 

The  nearest  case  to  the  present  is  Murphy  v.  Done- 
gan  (A) ;  but  in  that  case  the  judgment  rested  on  the 
fact  that  the  testatrix  made  no  allusion  to  the  relation- 
ship of  the  particular  legatee,  and  Lord  St.  Leonards,  in 
giving  judgment,  expressly  said,  that  if  there  (as  in  this 
case)  the  relationship  had  been  stated  by  the  testator, 
shewing  that  the  legatees    had   been   the    testatrix's 

grandchild, 

(a)  At  in   Bird  v.  Luckie,  8  (b)  At  in  Jenkins  v.  Gower,  2 
Bare,  301;    Philps  v.  Evans,  4  Colly.   C.   C.  537;    Gorbell  v. 
De  G.  £   Sm.   188;    Ware  v.  Davison,  18  Beav.  556;    Cable 
Rowland,  15  Sm.  587  ;  Baker  v.  v.  Cable,  16  Beav.  507 ;    Wilkin- 
Gibson,  12  Beuv.  101 ;  Seifferth  son  v.  Garrett,  2  Colly.  C.  C.643. 
v.   Badham,   9    Beuv.  370;    Re  (c)  As  in  Markham  v.  Ivatt, 
Barbers  Will,  1  Sm.  4  G.  118;  20  Beav.  579,  and  Holloway  v. 
Lntbury  v.  Newport,  9  Beav.  376;  Hollowey,  5  Vet.  399. 
Holloway  v.    Holloway,   5   Vet.  (d)  23  Beav.  165. 
399 ;     Domes  v.   Bullock,   25  (e)  4  De  G„  *  Sm.  188. 
Beav.  54 ;    Wharton  v.  Barker,  (/)  14  Beav.  94. 
4  Kay  $  John.  483;  and  Ntchol-  (g)  1  Colt.  C.  C  6. 
ton  V.  Wilson^  14  Simons,  5 19,  (h)  3  Jones  $  Lat.  534. 
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grandchild,  the  construction  would  have  been  such  as 
to  exclude  the  particular  legatee. 

They   also    cited  Briden  v.  Hewlett  (a) ;  Butler  v.     nAE*'I-01c 
Bushnell  (b) ;  Jones  v.  Colbeek  (c) ;  Miller  v.  Eaton  (d) ; 
Seifferth  v.  BadAam(e);  and  see  Lee  v.  Lee(f). 

Mr.  FoUett  and  Mr.  Freeling  for  other  Defendants. 


7%e  Master  o/  Me  Rolls. 

I  think  this  is  a  similar  case  to  those  which  I  have 
already  decided,  and  that  I  should  overrule  my  own 
decisions  if  I  acceeded  to  Mr.  Pole's  argument 

The  words  "  next  of  kin "  have  a  distinct  and  legal 
meaning,  and  all  the  cases  decide  they  must  have  the 
legal  meaning  attached  to  them,  unless  you  can  find, 
from  the  context,  that  the  testator  did  not  intend  so  to 
apply  them.  There  does  not  appear  to  be  any  absur- 
dity in  a  testator  giving  his  heir  an  estate  for  life  with 
remainder  to  his  children,  but  if  they  should  all  die 
under  twenty-one  then  to  go  as  the  law  shall  direct,  that 
is  "  to  my  heir-at-law."  Practically  the  estate  would 
go  through  him  to  the  same  person  as  if  he  had  not 
inserted  that  devise.  So  in  the  same  manner  there  is 
no  absurdity  in  bequeathing  personalty  to  a  person  by 
name  who  happens  to  be  the  testator's  next  of  kin,  with 
an  ultimate  gift  to  the  testator's  own  next  of  kin. 

As  I  have  observed  in  other  cases,  the  words  "  next 
of  kin"  must  be  taken  out  of  its  ordinary  signification 
if  it  be  applied  to  persons  who  would  be  next  of  kin  of 
a  person  at  some  time  other  than  that  at  which  he  died. 

I  am  of  opinion  that  the  next  of  kin  at  the  testator's 

death  are  entitled. 

(a)  2  Myl.  if  K.  90.  (rf)  Sir  G.  Cooper,  272. 

(*)  3  MyL  if  K.  232.  (e)  9  Bcav.  370. 

(c)  8  Vaey,  38.  (/)  29  L.  J.  Ch.  788. 
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3™.  30.  HASWELL  v.  HASWELL. 

Feb.  10. 

A  fund  was      T*  Y  a  settlement,  made  subsequent  to  the  marriage  of 

■ettled  intrust    W/m    .,  .  m-       _         _.  *         ,  .     ,„„ 

for  the  hut-  Mr.  and  Mrs.  Haswell,  and  dated  in  1839,  a  sum  of 

until inwl-fe *  4'407*'  C01180!8  was  settled  "upon  trust  to  pay  the 
vency,  and  dividends  thereof  unto  or  permit  the  same  to  be  received 
w\fo  foVhTe,  by  the  8aid  Jprederick  Thame  Haswell  and  his  assigns, 
and  afterwards  unless  and  until  he  should  assign,  charge  or  otherwise 
as  the  survivor  dispose  of  the  same  by  way  of  anticipation,  or  attempt 

of  the  husband  or  agree  to  do  so,  or  should  be  duly  found  and  declared 

andwifeshould  _       f  ,       ,  ,    .  .       , 

appoint,  and     bankrupt,  or  should   become  an   insolvent  debtor,  or 

cm  *  "or  A    8',ou'd  execute  a  deed  of  composition  with  his  creditors, 

sooner  deter-     or  do  some  other  open  acts  of  insolvency,  or  should  do 

the  interests      *ome  act  whereby  the  same,  if  payable  to  himself,  would 

thereinbefore  become  vested  in  some  other  person  or  persons  by  due 
limited  to  them  „  .  ._      _        ,       _        _   ,.        _     ,    .  _ 

respectively,  in  course  of  law,  or  until   the  death  of  him  Frederick 

cwfdren  then  Thame  Hasweli>  which  should  first  happen.  And  from 
living  equally,  and  immediately  after  the  happening  of  any  one  of  the 
estate  rcased  events  aforesaid,  then  upon  trust,  during  the  life  of  JEK- 
by  his  intol-  zabeth  Haswell  his  wife,  in  case  she  should  be  living  at 
wlfea^rward!  ^e  happening  of  any  one  of  the  aforesaid  events,  to  pay 

died,  leaving     the  dividends  of  the  said  4,407/.  3*.  3d.  £3  per  Cent.  Con- 

the  husband  , 

surviving.         solidated  Bank  Annuities  as  Elizabeth  Haswell  should, 

i^emthhav|18  ^ut  not  ^y  way  °^  anticipation,  appoint,  and  in  default 
determined,  of  appointment,  to  Elizabeth  Haswell  for  her  separate 
Ss^nte^  use-  And  M  to  the  Principal  of  the  said  4,407/.  3*  3rf. 
could  not  be  £3  per  Cent,  Consolidated  Bank  Annuities,  and  the 
execution,  by    securities  whereon  the  same  should  be  invested,  after 

the  surviving    fa  determination  of  the  several  trusts  and  interests 

husband,  of  his 

power  of  ap-     thereinbefore  created,  upon  trust  that  the  trustees  and 

pomtment.       trustee  should  stand  possessed  of  the  same  respectively 

in  trust  for  all  and  every  or  any  one  or  more  of  the  then 

present 
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present  or  future  child  or  children,  grandchild  or  grand-  I860, 
children,  or  other  issue  of  Frederick  Thame  Haswell  by 
Elizabeth  his  wife,  (but  such  grandchildren  or  other 
remoter  issue  to  be  born  before  the  making  of  any  such 
appointment  in  their  favor  as  thereinafter  mentioned,)  as 
the  survivor  of  them,  Frederick  Thame  Haswell  and 
Elizabeth  his  wife,  should,  "by  any  deed  or  will,  &c. 
direct  or  appoint.  And  as  to  the  said  trust  funds  and 
securities,  in  default  of  any  such  appointment  or  as  to 
such  parts  thereof  as  to  which  there  should  not  be  any 
such  appointment,  from  and  after  the  several  deceases 
of  Frederick  Thame  Haswell  and  Elizabeth  Haswell  his 
wife,  or  the  sooner  determination  of  the  interests  therein- 
before limited  to  them,  respectively,  in  trust  for  all  and 
every  the  then  present  and  future  child  or  children  of 
Frederick  Thame  Haswell  by  Elizabeth  his  wife,  if 
there  should  be  more  than  one  child  who  should  be 
then  living,  and  the  issue  (if  any)  of  any  such  child  or 
children  who  should  have  then  departed  this  life  leav- 
ing issue  then  living  (such  issue  to  take  only  the  share 
which  his,  her  or  their  parent  or  parents  would  have 
taken  if  living)  equally  to  be  divided  among  them  share 
and  share  alike/' 

In  April,  1847,  Frederick  Thame  Haswell  was  arrested 
for  debt  and  committed  to  prison,  and  on  the  12th  of 
December,  1848,  being  in  actual  custody  in  the  prison, 
he  presented  his  petition  to  the  Court  for  the  Relief  of 
Insolvent  Debtors,  thereby  stating  that  be  was  willing 
that  all  his  real  and  personal  estate  should  be  vested  in 
the  provisional  assignee,  according  to  the  statute,  and 
praying  to  be  discharged.  The  petition  was  duly  filed 
and  with  it  there  was  lodged  an  account,  in  the  usual 
form,  of  his  real  and  personal  estate  to  be  given  up  to 
the  provisional  assignee  on  the  vesting  order  being  made, 
which  account  did  not  however  mention  his  interest 

under 
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.  1860.  under  the  settlement  On  the  16th  of  December,  1848, 
the  resting  order  was  made,  and  on  the  19th  of  March, 
1849,  an  assignee  was  appointed  in  the  insolvency,  and 
subsequently  thereto  divers  parts  of  the  estate  of 
Frederick  Thame  Haswell  were  applied  under  the  said 
insolvency,  but  some  time  afterwards  and  before  apply* 
ing  for  his  final  discharge,  the  insolvent  settled  with  his 
creditors,  and  thereupon,  in  the  month  of  May,  1854,  on 
the  application  of  the  insolvent,  the  Court  for  the  Relief 
of  Insolvent  Debtors  dismissed  his  petition,  whereupon, 
by  virtue  of  the  37th  section  of  the  statute,  the  vesting 
order  became  void,  but  without  prejudice  to  the  acts 
theretofore  done  under  the  insolvency. 

This  suit  was  instituted  in  January,  1856,  to  have  the 
trusts  of  the  settlement  carried  into  execution,  and  to 
obtain  the  declaration  of  the  Court  that  a  forfeiture  had 
been  incurred  of  the  interest  thereby  limited  to  Frederick 
Theme  Haswell,  by  reason  of  bis  having  taken  the 
benefit  of  the  Insolvent  Debtors  Act  in  the  year  1847. 

By  the  decree  made  in  July,  1856,  it  was  declared, 
that  Frederick  Thame  Haswell  ceased,  as  from  the  19th 
of  April,  1847,  to  take  any  interest  under  the  settlement, 
and  that  the  interest  and  dividends  had  since  that  day 
been  and  were  then  payable  to  the  Plaintiff  Elizabeth 
Haswell  for  her  life  for  her  separate  use. 

Elizabeth  Haswell  died  in  1858,  but  her  husband 
was  still  living.  There  were  eight  children  of  the  mar- 
riage,  and  one  had  died  leaving  issue.  The  present 
petition  was  presented  by  five  of  the  children,  who  had 
attained  twenty-one,  stating  that  a  doubt  existed,  whe- 
ther (on  the  true  construction  of  the  settlement)  the 
power  was  still  subsisting  or  capable  of  being  exercised 
by  Frederick  Thame  Haswell,  or  would  be  so  after  the 

fund 
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fond  had  been  distributed  as  in  default  of  appoint-  I860, 
ment,  or  whether,  on  the  other  hand,  the  fund  being 
presently  distributable  as  in  default  of  appointment,  the 
time  for  the  exercise  of  the  power  had  not  now  gone  by 
and  the  power  become  extinguished.  That  since  the 
decease  of  their  mother  they  had  caused  various  appli- 
cations to  be  made  to  their  father,  with  the  view  of  as- 
certaining whether  he  proposed  to  make  any  appoint- 
ment under  the  power  (supposing  the  same  to  be 
subsisting),  but  without  being  able  to  obtain  any  in- 
formation on  the  subject.  That  they  had  been  there- 
fore advised  to  present  this  petition,  with  the  view  of 
obtaining  the  distribution  or  appropriation  of  the  fund, 
with  the  dividends  now  due  and  hereafter  to  accrue 
thereon,  according  to  the  rights  of  the  parties  interested, 
whatever  such  rights  might  be. 

The  Petitioners  sought  to  have  a  distribution  of  the 
fund. 

Mr.  Hodden,  for  the  Petitioners,  the  five  surviving 
children,  urged,  that  the  power  ceased  to  exist  im- 
mediately upon  the  death  of  the  father  and  mother, 
or  on  the  sooner  determination  of  their  interests,  and 
that  this  had  happened,  in  cousequence  of  the  insol- 
vency of  the  husband,  immediately  on  the  decease  of  the 
wife.  That  the  fund  having  become  distributable  on 
the  wife's  death,  the  vested  interests  of  the  issue  could 
not  be  affected  by  a  subsequent  execution  of  the  power. 

Mr.  W.  Fortter,  for  the  husband,  argued,  that  the 
power  was  in  gross  and  had  not  been  destroyed  by  the 
insolvency,  the  forfeiture  extending  to  the  life  interest 
only;  that  it  still  subsisted  and  might,  at  any  time 
during  the  life  of  Mr.  Haswell,  be  exercised  by  him. 
That  the  interests  limited  to  the  husband  had  not  yet 

determined, 
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determined,  for  one  of  such  interests  was  this  very 
power  of  distribution  amongst  the  issue,  which  was  still 
in  existence. 

Sugden  on  Powers  (a);  Coleman  v.  Seymour  (b);  Par- 
sons v.  Parsons  (c)  were  cited. 


The  Master  of  the  Rolls. 

Feb.  10.  The  question  in  this  case  is,  whether  the  power  of 

appointment  vested  in  the  husband  as  the  survivor  of 
himself  and  his  wife  is  still  in  existence,  and  may  now 
be  exercised.  The  fund  was  settled  by  deed  of  the  7th 
of  September,  1839,  upon  trust  to  pay  the  dividends  to 
Frederick  Thame  Haswell  for  life,  or  until  he  should 
become  bankrupt  or  insolvent,  or  make  a  composition 
with  his  creditors,  remainder  to  his  wife  Elizabeth  for 
life,  and  after  the  death  of  the  survivor,  between  their 
children  and  remoter  issue  born  before  the  appointment, 
as  the  survivor  of  the  husband  and  wife  should  appoint, 
and  the  deed  proceeds  in  these  words  [see  ante,  p.  27]. 

The  events  which  occurred  are  these: — In  1847  the 
husband  became  insolvent,  and,  by  a  decree  of  this 
Court,  it  was  declared,  that  his  estate  and  interest  there- 
upon determined,  and  that  the  estate  of  his  wife  arose. 
She  died  on  the  24th  of  December,  1858,  leaving  her 
husband  surviving  her.  By  her  will  she  professed  to 
exercise  the  power  of  appointment,  which  it  is  clear 
that  she  had  no  power  to  do  while  her  husband  was 
alive.  The  question  is,  whether,  in  the  state  of  circum- 
stances and  upon  her  death,  the  stock  did  not  become 
distributable  amongst  the  children  of  the  marriage,  all 

of 


(a)  Vol  1,  p.  346  (6th  ed.) 

(b)  1  Ve$ .  209. 


(c)  9  Mod.  464. 
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of  whom  attained  twenty-one,  and  one  has  since  died        1860. 
leaving  four  children  surviving. 

There  can  be  no  question,  but  that  the  power  is  not 
destroyed  by  the  cessation  of  the  interest  of  the  donee 
of  the  power,  and  that  he  may  exercise  this  power  after 
his  interest  has  determined ;  this  is  established  by  Par- 
sons v.  Parsons  (a),  which  has  always  been  acted  on. 
But  I  think  that  a  consideration  of  that  case  shews  the 
distinction  which  exists  in  cases  where  the  distribution 
is  ordered  to  take  effect  at  a  particular  period  according 
to  any  appointment,  if  one  has  previously  been  made, 
but  if  not,  then  in  a  specified  manner  as  in  default  of 
appointment. 

In  Parsons  v.  Parsons  the  fund  was  settled  on  the 
husband  for  life,  and  after  his  decease,  amongst  the 
younger  children  of  the  marriage,  at  such  time  and 
times  and  in  such  shares  and  proportions  and  subject  to 
such  provisoes  and  conditions  and  in  such  manner  and 
form  as  Mr.  Parsons  and  his  wife  should,  at  any  time 
during  their  joint  lives,  or  of  the  survivor  of  them,  by 
any  writing"  &c.  "  appoint,  and  in  default  of  such  di- 
rection, then  equally  among  all  the  daughters  find 
younger  sons,  if  more  than  one,  but  if  only  one,  then 
to  that  one;  and  in  default  of  any  child  or  children, 
then  to  Mr.  Parsons."  Mr.  Parsons  having  died,  it 
was  held,  that  the  wife  who  survived  him,  could,  at  any 
time,  during  her  life,  appoint  the  fund,  although  she  had 
no  interest  in  the  estate. 

But  here  the  words  are  very  distinct,  they  are  that  the 
trust  funds,  if  unappointed  and  so  far  as  unappointed, 
shall,  either  on  the  death  of  the  survivor  of  the  husband 

and 

(a)  9  Mod.  464. 
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1860.  and  wife,  or  on  the  sooner  determination  of  the  interests 
before  given,  be  divided  amongst  the  present  and  future 
child  and  children.  This  is  quite  distinct  from  the  case 
of  Parsons  v.  Parsons,  for  in  that  case,  the  power  was 
expressly  given  during  the  whole  life  of  the  survivor, 
and  there  were  no  subsequent  words  to  cut  down  the 
extent  and  duration  of  it  But  here,  the  words  of  the 
deed  appear  to  me  distinctly  to  express  that  the  power 
to  appoint  is  given  to  the  husband  and  wife  and  the 
survivor,  but  if  it  be  not  exercised  before  the  determina- 
tion of  the  interests  of  the  husband  and  wife,  or  so  far 
as  it  is  not  appointed  before  that  period,  the  fund  is  to 
be  divided  between  the  children  of  the  marriage  then 
living  and  the  issue  of  those  who  are  dead,  the  issue  of 
a  deceased  child  taking  their  parent's  share. 

The  consequence  is,  that  I  am  of  opinion  that  this 
fund  became  divisible  on  the  death  of  the  wife,  which 
was  "  the  sooner  determination"  of  the  interests  therein- 
before given,  and  at  which  period  the  distribution  of 
the  unappointed  fund  was  to  take  place. 


Note.— Affirmed  by  Lord  CampbtU,  L.  C,  26  Nov.  1860. 
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NEIGHBOUR  v.  THURLOW. 

Feb.  21. 

npHE  testator  died  in  1839.     He  had  four  children,  A  bequest  to 

viz.: — Thomas  Thur/aw,  Christiana  Ansell,  John  a^ftoveMf 

Thurlaw  and  Ann  Ostell  he  die  without 

leaving  issue, 
gives  no  in- 

By  bis  will,  dated  in  1838,  be  bequeathed  an  annuity  temt.ty  >m- 
J  »  t  j   phcation  to  the 

of 60/.  to  his  widow  "for  her  natural  life  and  then  to  issue. 

return  to  his  family."  JIBS. 

due  to  his  three 
He  gave  unto  bis  daughter  Christiana  Ansell  2,000/.,  thei/naturaT 
and  a  legacy  of  1,000/.  to  his  son  John,  and  3,000/.  to  lives,  viz.  they 
bis  daughter  Ann  Ostell,  "  for  (a)  natural  life,  viz.,  the  interest  during 
interest  of  the  above  sura,  but  if  she  should  (a)  no  {j|£  "^J1 

issue  the  said  3,000/.  to  return  to  my  family  again."         any  die  without 

leaving  issue, 
in  that  case  to 
After  other  gifts  which  are  immaterial,  he  proceeded  return  again 

-  „  for  the  benefit 
as  follows  :—  of  hi8  g^d- 

"I  likewise  give  unto    each  of  my  grandchildren  jfeW,  that  the 
100/.,  it  may  be  to  bring  them  up  or  put  them  forward,  three  children 

-  •  i  . .  ,  .  ~™  took  durinS 
as  it  may  happen  and  my  executors  think  best.     The  rest  their  joint  lives 

of  my  property  I  leave  unto  my  daughter  C  Ansel/,  my  Jhe  suVviio^ 

50715  John  and  Thomas  Thurlow,  for  their  natural  lives,  and  survivor ; 

viz.,  they  to  have  the  interest  during  their  natural  lives,  that  Their  cbil- 

and  if  any  die  without  leaving  issue,  in  that  case  to  return  dren  took  no 

+         !*>./.  ,  i .,  7  *  i  interest  by  im- 

.  again  for  the  benefit  of  my  grandchildren,  share  and  plication,  so 

share  alike:9  J*  tf*f 

three  children 

all  died  leaving 

The  state  of  the  testator's  family  was,  at  present,  as  J^'J^ 

follows  : — His  son  Thomas  was  living  and  had  four  chil-  intestacy  after 

.the  death  of 
dren :  ^  Burvjvor. 

(a)  Sic. 
VOL.  XXVIII — I.  D 
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dren  : —  Christiana  was  living  and  had  one  child ;  John 
died  in  1859  leaving  four  children,  and  Ann  Ostell  was 
still  living. 

The  question  arose  on  the  death  of  John  as  to  the 
effect  of  the  residuary  gift. 

The  children  of  the  son  John  Thurlow  contended 
that  they  were  entitled  in  possession  to  one-third  of 
the  residue.  The  Defendants  Thomas  Thurlow  and 
Christiana  contended,  that  they  were  entitled  to  receive 
the  income  of  the  whole  residue,  and  that  the  same  was 
given  by  the  will  to  John  Thurlow,  Thomas  Thurlow 
and  Christiana,  and  to  the  survivors  and  survivor  of 
them,  so  long  as  any  one  of  them  survived.  The  De- 
fendant Ann  Ostell  contended,  that  in  the  event  which 
has  happened,  one  third  of  the  residuary  personal 
estate  was  undisposed  of,  and  that  she  (being  a  child 
and  one  of  the  next  of  kin  of  the  testator)  had  an 
interest  therein. 

In  consequence  of  these  conflicting  claims,  the  ex- 
ecutors were  unable  to  administer  the  testator's  personal 
estate  without  the  direction  of  this  Court,  and  they  in- 
stituted this  suit  to  have  the  rights  of  all  parties  ascer- 
tained and  declared. 

Mr.  Lloyd  and  Mr.  Hobhouse  for  the  executors. 

Mr.  Udny  for  Thomas  Thurlow,  the  testator's  son. 
The  gift  of  the  residue  to  Christiana  Ansell  and  John 
and  Thomas  Thurlow  during  "  their  natural  lives,"  is  a 
gift  in  joint  tenancy,  and  the  survivors  are  entitled  to  the 
income  for  life. 

Secondly,  no  gift  can  be  implied  to  the  issue  from  the 

terms 
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terms  of  the  gift  over  "if  any  die  without  leaving 

issue ;"  Cooper  v.  Pitcher  (a) ;  Ranelagh  v.  Ranelagh  (b) ; 

Lee  v.  Bush(c).    Therefore,  if  the  event  should  not    Nwo*BO°* 

happen,  there  will  be  an  intestacy.  Tburlow. 

Thirdly,  the  clause  is  void  for  uncertainty. 

Mr.  Reach  for  Christiana  AnselL  There  is  no  gift  by 
implication  to  the  children  of  the  testator's  three  chil- 
dren; Lee  v.  Busk{d)\  Sparks  v.  Restal(e).  As  to 
Ex  parte  Rogers  (/),  it  is  stated  in  Webster  v.  Parr  {g)9 
that "  Lord  Cottenham  declined  to  follow9'  it,  and  it  is  in- 
consistent with  Greene  v.  Ward  (A).  Secondly,  the  three 
children  are  joint  tenants  of  an  interest  to  endure  during 
the  three  lives ;  Cookson  v.  Bingham  (»)•  The  gift 
over  cannot  take  effect  until  it  has  been  ascertained 
whether  any  of  the  three  children  should  die  without 
leaving  issue  or  until  the  death  of  the  survivor,  and 
their  interest  must  continue  until  the  gift  over  takes 
effect.  The  use  of  the  words  "  return"  and  "  return 
to  my  family,"  as  used  by  the  testator,  also  shew*  that 
nothing  is  to  go  over  until  the  death  of  the  three 
tenants  for  life. 

Mr.  Bright  for  the  children  of  Thomas  Thurlow. 
This  is  a  gift  to  each  of  the  three  children  in  severalty, 
with  an  alternate  contingent  gift  to  the  issue,  and  if  no* 
issue  to  the  grandchildren.  The  Court  must  supply  the 
words  "if  any  die  leaving  children  then  to  such  chil- 
dren,'9 otherwise  great  absurdities  will  follow.    Thus  if 

one 


(a)  4  Bare,  485.  (/)  2  Afadd.  449. 

(A)  12  Beav.  200.  (g)  26  Beav.  236. 

(c)  2  De  G.,  M.  £  G.  810.  (A)  1  Kim.  262. 

(d)  14  Beat.  459.  (*)  17  Beav.  262. 
(«)  24  Beav.  218. 
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1860.  one  of  the  three  died  without  leaving  issue,  then  all  the 
testator's  grandchildren  will  take  the  residue,  but  if  they 
all  leave  numerous  families  neither  their  issue  nor  the 
Thuilow.  testator's  grandchildren  will  take  any  part,  but  it  will 
be  undisposed  of  and  belong  to  the  testator's  own 
children  as  his  next  of  kin.  There  is  plainly  an 
accidental  omission  which  must  be  supplied,  as  was 
done  in  Abbott  v.  Middleton  (a).  He  also  cited  he  v. 
King  (i). 

Mr.  Selwyn  and  Mr.  Fry,  for  the  children  of  John 
Thurlow,  distinguished  this  case  from  Ranelagh  v. 
Ranelagk  (c),  and  Sparks  v.  Restal  (d),  by  the  circum- 
stance, that  in  those  cases  the  gift  over  was  to  stran- 
gers. They  also  argued  that  the  children  only  took 
during  "  their"  joint  lives;  Doe  v.  Royle{e);  Wittet  v. 
Douglas  (/). 

The  Master  of  the  Rolls. 

I  regret  to  say  I  cannot  come  to  the  conclusion  which 
has  been  pressed  on  me  very  strongly  by  Mr.  Bright, 
that  there  is  an  implied  gift  to  the  issue.  The  Court 
will  give  the  most  liberal  construction  to  the  words  of  a 
testator  in  order  to  carry  out  his  intention,  but  it  is 
contrary  to  every  principle  to  introduce  words  into  a 
distinct  bequest,  in  order  to  make  the  will  more  reason- 
able or  to  supply  a  gift  which  is  not  to  be  found  in 
the  will. 

It  is  settled,  that  where  there  is  a  gift  to  A.  for  life 
and  if  he  die  without  leaving  issue  to  B.,  it  does  not 
create  an  implied  gift  to  the  children  of  A. 

Though 

(a)  21   Beav.  143,  affirmed  7         (d)  24  Beav.  218. 
H.  L.  Cat.  68.  (e)  13  Q.  B.  Rep.  100. 

(6)  16  Beav.  46.  (j)  10  Beav.  47. 

(c)  12  Beav.  200. 
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Though  it  is  natural  enough  to  suppose  that  some  I860, 
words  must  have  been  omitted,  still  the  answer  is,  that 
the  testator  has  not  inserted  them,  and  the  Court  cannot 
do  so  for  him.  If  instructions  in  these  words  bad  been  Thoelow. 
given  by  the  testator  to  draw  a  will,  a  conveyancer 
would  probably  have  drawn  it  in  the  manner  suggested, 
introducing  a  gift  to  the  children ;  but  if  the  testator 
should  strike  this  passage  out  of  the  will,  and  say  that 
what  I  intend  is,  that  the  children  shall  take  no  interest, 
but  that  the  gift  over  is  only  to  take  effect  in  case  there 
are  none,  what  is  this  Court  to  do  ?  The  Court  takes 
the  will  as  if  it  expressed  exactly  what  he  meant. 

The  only  case  supporting  the  argument  in  favor  of 
an  implied  gift  is  Ex  parte  Rogers  (a),  but  I  am 
satisfied  that  that  case  cannot  in  its  integrity  be  now 
treated  as  an  authority.  It  has  been  doubted  by  Lord 
Cranwarth  and,  as  I  stated  on  a  former  occasion,  Lord 
Cottenham  declined  to  follow  it  in  a  case  in  which  I 
was  counsel. 

The  case  of  Abbott  v.  Middleton  (i),  is  pressed  on 

me.    I  thought  the  decision  right  and  think  so  still,  and 

it  has  been  confirmed  by  the  House  of  Lords,  but  there 

the  Court  did  not  simply  introduce  a  gift  to  persons  who 

were  not  named ;  but  it  did  this : — it  found  two  clauses 

in  the  will  which  were  repugnant  and  could  not  stand 

together ;  to  make  the  whole  consistent  the  Court  was 

reduced  to  this  alternative,  either  to  strike  certain  words 

out  of  the  former  part  of  the  will  or  add  words  in  the 

latter.  On  the  whole  scope  of  the  will,  the  Court  thought 

it  more  consistent  with  the  testator's  intention  to  add 

than  to  strike  out  words.     Even  in  that  view  of  the  case 

some 

(a)  2  Af add.  4i9.  (6)  21   Beat.  143;  7   H.  L. 

Cat.  68. 
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I860.       some  Lords  differed,  and  the  ease  was  twice  argued 

before  the   House  of  Lords.     This  Court  cannot  go 

farther  than   it  did   there  and  where  it  finds  no  in* 

Thueiow.     consistency  introduce  words  in  order  to  prerent  an 

intestacy. 

I  am  of  opinion  that  this  is  a  joint  tenancy,  not  a  gift 
to  them  severally,  respectively  or  equally,  but  to  them 
and  the  survivors  and  survivor  of  them.  But  "if  any 
die  without  leaving  issue,9*  that  is,  if  any  one  should  die 
without  leaving  issue,  the  whole  is  to  go  over  for  the 
benefit  of  the  testator's  grandchildren,  share  and  share 
alike;  and  accordingly,  if  any  of  the  testator's  three 
children  shall  die  without  leaving  issue,  then  on  the 
death  of  the  survivor  of  such  three  children  the  grand- 
children will  take.  If  that  event  should  not  occur,  the 
residue  is  not  disposed  of  and  it  will  go  according  to  the 
Statute  of  Distributions. 

I  will  make  a  declaration  to  this  effect : — 

Declare,  that  the  residuary  gift  to  Christiana,  John 
and  Thomas  is  a  gift  in  the  nature  of  a  joint  tenancy, 
and  that  upon  the  death  of  John  Thurlaw  the  income 
of  the  testator's  residuary  estate  became  payable  to  the 
survivors  of  his  said  three  children  during  their  joint 
lives,  and  to  the  survivor  during  his  or  her  life. 

Declare,  that  if  all  of  the  three  children  die  leaving 
issue,  the  residuary  estate  is  undisposed  of  after  the 
death  of  the  survivor  of  the  said  three  children. 
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In  the  Matter  of  MICHEL'S  TRUST. 

March  3. 

nPHIS  was  a  special  case  seeking  the  opinion  or  the  The  8  &  9 

Court  under  the  following  circumstances : —  i.  2,  legaliiing 

Jewish  chari- 
The  testator,  Abraham  Michel,  a  Jew,  by  bis  will,  ties,  &&,  is 

made  the  following  bequest,  which  was  to  take  effect  on  m  [tooper*- 

the  death  of  his  widow.  t*0"* , 

A  bequest 

"I  give  and  bequeath  unto  my  executors  so  much  diedu/mi  of 
money  as  will  produce  in  government  securities  the  sum  10f*fr  ?^num 
of  10/.  sterling  per  annum,  upon  this  special  trust  and  three  persons 
confidence  (that  is  to  say),  upon  trust  to  invest  the  same  ^  Ha^* 
in  government  securities,  as  they  shall  think  best,  and  madrasa,  or 
to  pay  the  interest  thereof  or  dividends,  yearly  or  half-  hoursdaily? 
yearly,  so  as  they  ray  executors  shall  think  proper,  unto  ftnd  on  e*erJT 

.  .  i  *  •  \  A  anniversary  of 

the  parnosim  or  wardens  of  the  congregation  of  Ustrovesy,  the  testator's 

near  Opateir  in  Little  Poland,  for  the  time  being;  but  fns*thr*°"y 
my  will  and  mind  is,  that  the  said  parnosim  or  wardens  called  in  He- 
do  pay  the  said  sum  of  10/.  to  three  qualified  persons,  JjJJi^Jjj 
chosen  by  them  from  and  out  of  my  family,  to  learn,  in  which  is  a 
their  Beth  Ham  mad  rasa  or  college,  two  hours  daily  for  ™yer  \n  tne 
ever,  and  on  every  anniversary  of  my  death,  to  say  the  P«iae  of  G<^ 
prayer  called  in  Hebrew  Candish;  and  in  case  there  0f  resignation 
should  be  no  one  of  my  family  qualified  thereto,  then  ^»  wUl» i§ 
or  in  such  case  my  will  and  mind  is,  that  the  said  par- 
nosim or  wardens  pay  the  same  to  three  persons  quali- 
fied."   He  directed  his  residue  to  be  divided  between 
his  brother's  and  sister's  children. 

The  testator  died  in  1821,  and  his  widow  in  1822. 

The  executors  appropriated  the  sum  of  300/.  £3  per 
Cent.  Consolidated  Annuities  to  answer  the  above  trust, 
and  for  some  years  after  such  investment  had  taken 

place, 
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place,  the  dividends  were  remitted  to  the  paraosim  or 

wardens  of  the  congregation  at  Ostrovesy,  but,  many 

Michel's      years  since,  the  remittance  was  discontinued,  in  coo- 

Truiti.      sequence  of  its  being  considered  that  the  bequest  was 

invalid. 

The  stock,  not  having  been  dealt  with,  had  been 
carried  over  to  the  Commissioners  of  the  National  Debt, 
but  it  had  recently  been  re-transferred.  The  surviving 
executor  presented  the  present  petition  seeking  the 
opinion  of  the  Court  on  the  following  points : — 

First,  whether  the  legacy  to  the  paraosim  and  wardens 
of  the  congregation  of  Ostrovesy  was  a  valid  charitable 
legacy,  either  wholly  or  to  any  and  what  extent. 

Secondly,  if  and  so  far  as  such  legacy  is  valid,  how  the 
stock  and  cash  representing  such  legacy,  and  in  par- 
ticular how  the  sums  representing  arrears  of  dividend 
and  the  accumulations  thereof,  ought  to  be  paid  and 
applied. 

It  was  stated  that  the  term  to  "learn  in  the  Beth 
Hammadrass  or  college  for  two  hours  daily,"  signified  to. 
study  either  the  Bible  or  the  Talmud,  and  that  the 
"  Candish"  was  a  short  Hebrew  prayer  in  the  praise  of 
God,  and  expressive  of  resignation  to  His  will.  That 
both  were  acts  of  piety,  and  that  the  prayer  was  generally 
said  by  the  sons  of  the  deceased,  during  the  year  of 
mourning  and  on  the  anniversary  of  the  death,  but  if 
there  were  none,  it  was  either  said  by  the  relatives  or 
by  some  other  person. 

Mr.  Waley  for  the  Petitioner. 

Mr.  Jessel  for  the  parnosim  or  wardens.  The  bequest 
is  now  perfectly  valid.  The  8  &  9  Vict.  c.  59,  s.  2,  pro- 
vides, "  that  from  and  after  the  commencement  of  this 
act,  her  Majesty's  subjects  professing  the  Jewish  religion 

in 
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in  respect  to  their  schools,  places  for  religious  worship,        I860, 
education  and  charitable  purposes,  and  the  property  held      %-*~-~*-r 
therewith,  shall  be  subject  to  the  same  laws  as  her  Ma-     Michel's 
jesty's  Protestant  subjects  dissenting  from  the  Church       Triwts. 
of  England  are  subject  to  and  not  further  or  otherwise." 
This  and  the  next  section  are  in  the  same  terms  as  the 
2  &  3  WillA,c.  1 15,  relating  to  Roman  Catholic  charities, 
the  operation  of  which  has  been  held  to  be  retrospective ; 
Bradshaw  v.  Tosher  {a).    Such  a  charity  as  the  present 
would  be  valid  in  regard  to  Protestant  Dissenters,  and  is 
now  equally  so  in  regard  to  Jews,  and  the  circumstance 
that  the  testator  died  previous  to  the  act  is  immaterial, 
as  its  operation  is  retrospective. 

Mr.  Key,  for  the  residuary  legatees,  argued,  first,  that 
this  gift  was  void  as  a  superstitious  use,  as  an  anniversary 
or  obit,  and  was  similar  to  praying  for  the  testator's  soul; 
23  Hen.  8,  c.  10;  1  Edw.  6,  c.  14;  Adam's  and  Lam- 
Bert's  Case(b);  Jarman  on  Wills  (c);  West  v.  Shut- 
tleworth  (d);  Heath  v.  Chapman  (e). 

Secondly,  that  the  gift  was  invalid  as  tending  to  a 
perpetuity ;  and,  thirdly,  that  it  was  void  for  uncertainty. 

The  Master  of  the  Rolls. 

I  have  no  doubt  of  the  validity  of  this  bequest,  and 
it  is  therefore  the  duty  of  this  Court  to  carry  it  into 
effect. 

The  state  of  the  case  with  regard  to  Jewish  charities 
is  this : — tbey  are  now  placed  in  the  same  situation  as 
those  of  Protestant  Dissenters.  A  similar  operation  by 
act  of  parliament  was  formerly  effected  with  regard  to 
Roman  Catholic  charities,  and  in  the  cases  of  Brad- 
shaw 

(a)  2  Myl.  *  K.  221.  (d)  2  Myl.  *  K.  684. 

(o)  4  Rep.  104  6.  (0  2  Drew.  417. 

(c)  Vol.  l,p.  170,174,  2nd  cd. 
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1860.       ****  ▼•  Tosher  (a),  and  West  v.  Shuttkwartk  (ft),  it  was 
Vl^v^^      held  that  such  similar  act  as  regards  Roman  Catbolio 
Michel's     charities  was  retrospective  in  its  operations,  and  I  should 
Ttom.      ^  mnch  grieved  if  anything  occurred  to  shake  that 
decision.     I  apprehend  that  the  ground  was  this :  that 
the  act  placed  Catholic  charities  in  the  same  situation 
as  Dissenters'  charities,  and  being  good  as  regarded 
Dissenters,  it  was  equally  so  as  to  Roman  Catholics. 
This  construction  is  also  supported  by  the  3rd  section 
of  the  act,  providing  against  the  act  aBecting  any 
property  then  in  litigation.     However  it  has  been  well 
established  by  Bradshaw  v.  Tosher,  which  was  subse- 
quently followed  in  West  r.  Shuttleworth,  that  these 
acts  are  retrospective. 

I  see  nothing  in  the  bequest  which  is  superstitious. 
It  was  attempted  to  shew  that  it  was  so,  by  importing 
into  it  the  assumption  that  the  prayer  offered  up  on 
the  anniversary  of  the  death  of  the  testator  must  be 
intended  to  be  for  the  benefit  of  the  soul  of  the  tes- 
tator. The  case  of  Adams  v.  Lambert  was  cited,  but 
that  case  principally  relates  to  what  estates  devoted  to 
superstitious  uses  are  forfeited  to  the  Crown  under  the 
statute.  There  are  many  cases  of  superstitious  uses  un- 
connected with  prayers  for  the  soul;  but  in  regard  toWest 
v.  Shuttleworth  and  Heath  v.  Chapman,  I  have  always 
felt  this  difficulty : — so  far  as  relates  to  their  places 
for  religious  worship  and  the  property  held  therewith* 
Roman  Catholics  and  Jews  are  now  placed  in  the  same 
position  as  Protestant  Dissenters ;  and  if  it  be  part  of 
the  forms  of  their  religion,  that  prayers  should  be  said 
for  the  benefit  of  the  souls  of  deceased  persons,  it  would 
be  difficult  to  say  that,  as  a  religious  ceremony  practised 
by  a  dissenting  class  of  religionists,  it  could  be  deemed 
superstitious  in   the  legal  sense  in  which  these  words 

were 

(<0  2  Myl.  ^  K.  221.  (6)  Hid.  684. 
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were  used  prior  to  the  passing  of  the  statutes  in  ques-        I860, 
tion,  which  practically  have  authorized  them.     In  the      ^~*s**s 
time  of  Edward  the  Sixth  and  Elizabeth  the  ceremony      Mich7l'i 
of  mass  was  considered  superstitious,  and  I  do  not  know       Trusts. 
that  the  law  made  any  distinction  between  masses  gene- 
rally and  masses  for  souls,  or  any  distinction  between 
those  said  for  the  general  purpose  and  object  of  their 
religion  in  the  worship  of  God  and  those  which  are  for 
more  limited  objects,  which  were  formerly  considered 
superstitious  and   which  the  Court   now,   considering 
them  in  a  Protestant  point  of  view,  still   regards  as 
superstitious.     I  express  no  opinion  on  this  point  how- 
ever, as  no  such  case  arises  here. 

Here,  nothing  is  said  as  to  praying  for  the  soul  of 
any  one.  Three  persons  are  to  learn  in  their  Beth  Ham- 
madrass  or  college,  and  to  say  a  prayer  called  Candish, 
and  from  the  information  given  to  the  Court,  it  appears 
that  this  means  that  they  are  to  study  either  the  Bible  or 
the  Talmud,  and  with  respect  to  the  Candish,  that  it  is 
nothing  but  a  short  Hebrew  prayer  in  the  praise  of  Al- 
mighty God.  This  has  no  reference  to  praying  for 
bouIs  of  the  founders,  and  I  do  not  know  that  there  would 
be  anything  superstitious  in  a  bequest  by  members  of 
the  Church  of  England  to  wardens  to  select  a  scholar 
to  learn  the  Greek  testament  two  hours  daily,  and  on  a 
certain  day  to  repeat  the  Lord's  Prayer,  although  the 
day  selected  may  be  the  anniversary  or  birthday  of  the 
founder. 

There  is  nothing  here  to  shew  that  this  was  to  be 
done  under  the  notion  that  the  soul  of  the  testator  would 
derive  any  benefit  from  it.  I  think  that  this  is  a  valid 
gift  for  the  benefit  of  a  Jewish  charity,  and  that  the 
executor  must  pay  over  the  dividends  to  the  parnosim 
or  wardens,  who  are  to  select  the  three  qualified  persons 
as  directed  by  the  will. 
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I860. 


PINDER  v.  PINDER. 

jafcrr*  21,  23. 

A  limitation  to  TJY  the  settlement,  made  on  the  marriage  of  Hum- 

k^ofT^e  Pkre!t  S*******  Pi*der  with  Harrietta  Bawdier •, 

after  the  death  and  dated  the  3rd  of  July,  1838,  a  sum  of  1,000  and  a 
""*"  policy,  both  of  which  were  provided  by  Mr.  Pimder,  and 
a  sum  of  5,0001  £3  per  Cent  Reduced,  advanced  by 
Tkomas  Bawdier  (the  father  of  Miss  Bawdier),  were 
vested  in  trustees,  on  trust  to  pay  the  income  to  Mr. 
Pimder  for  life,  and  afterwards  to  Harrietta  Bawdier 
for  life,  and  after  the  death  of  the  survivor,  on  certain 
trusts  for  their  children ;  and  if  there  should  be  no 
child,  then  the  1,000/.  and  the  policy  were  to  be  held  in 
trust  for  Mr.  Pimder,  his  executors,  administrators  and 
assigns,  and  the  5,000£  in  trust  for  Mr.  Bawdier,  hia 
executors,  administrators  and  assigns. 


Tiring  ho#" 
Wad  and 
failure  of  chfl- 
dren,flrtf, 
upon  the 
teran,totM 
•a  exception 
to  the  general 
rule,  and  to 
mean,  not  the 
vuVsnext  of 
kin  at  ber 
death,  hat  at 
the  death  of 
the  surviving 


By  a 

riage  settle* 
sneat,  which 
gsre  succet- 

aire  life  in- 
terests to  the 
husband  and 
vile,  the  ulti- 
mate trust  of 
the  fond,  in 
the  event  of 
the  husband 
surviving  the 
wife  and  of 


The  settlement  contained  a  covenant  on  the  part  of 
Mr.  and  Mrs.  Pimder  to  assign  the  reversionary  share 
of  Mrs.  Pi%Jcr  under  her  parents*  marriage  settlement, 
dated  in  lS0t\  and  her  reversionary  interest  in  a  sum 
of  0AVJL  under  her  grandfathers  will,  dated  in  1816, 
to  the  trustees,  nrxm  the  same  trusts  tc^  as  those 
dtxlarexl  of  the  oA\V.  £3  per  Cents.  Reduced,  u  save 

XeVh^wtno  ****  w^  **  lo  th*  «tt»*te  *njst  tor  the  benefit  of 

children*  was     7V*n«*  i*o*n;\Vr\  hi*  executors  and  administrators." 

*  intrust  lor 

the  person  „ 

iW  under  the       I  he  settlement  then  continued  in  the  words  follow- 

&^°*  ^S5— *  And  *  »  *«*by  f-rther  agreed  and  declared, 
**>uM  the*  that 

he  entitled  to 

the  »***>***  estate  *f  tVe  « .*,  i«  cw  s.V  K*3  stn-Nyti  >*e  V  haa.1  and  had  died 
|s*M«**d  *f  the  wnw  intestate.**- K. 4.  that  the  r*\t  m  i.r.  trended  ««  not 
ttase  at  the  aitir  » death*  hut  those  at  t^c  dt*:a  «*  ;i*  asmv^  La 
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tbat  if  there  shall  be  no  child  of  Humphrey  Senhouse  1860. 
Pinder  by  Henrietta  Bawdier,  who,  under  the  trusts  and 
provisions  hereinbefore  contained,  shall  become  entitled 
to  the  trust  moneys,  stocks,  funds  and  securities  hereby 
covenanted  to  be  assigned,  as  aforesaid,  then  after  such 
failure  of  issue  of  Humphrey  Senhouse  Pinder  by 
Harrietta  Bawdier,  as  aforesaid,  the  said  trust  moneys, 
stocks,  funds  and  securities,  and  the  interest,  dividends 
and  annual  produce  thereof,  or  so  much  thereof  as  shall 
not  be  applied  or  disposed  of  under  the  powers  and 
trusts  hereinbefore  contained,  shall  remain  and  be  upon 
trust,  if  Humphrey  Senhouse  Pinder  shall  depart  this  life 
in  the  lifetime  of  Harrietta  Bowdler,  then,  after  the 
decease  of  Humphrey  Senhouse  Pinder  and  such  failure 
of  issue  as  aforesaid,  in  trust  for  Harrietta  Bowdler,  her 
executors,  administrators  and  assigns,  for  her  and  their 
own  absolute  use  and  benefit.  But  if  Harrietta  Bowdler 
shall  depart  this  life  in  the  lifetime  of  Humphrey  Sen- 
house  Pinder,  then,  after  the  decease  of  Humphrey 
Senhouse  Pinder  and  such  failure  of  issue  as  aforesaid, 
upon  and  for  such  trusts,  intents  and  purposes  as  Har- 
rietta Bowdler  shall,  notwithstanding  her  said  intended 
coverture,"  by  any  deed  or  will  "  direct  or  appoint,  and 
in  default  of  such  direction  or  appointment,  and  so  far 
as  any  such  if  incomplete  shall  not  extend,  in  trust  for 
the  person  or  persons  who,  under  the  statutes  made  for 
the  distribution  of  the  estates  of  intestates^  would  then 
be  entitled  to  the  personal  estate  of  Harrietta  Bowdler, 
in  case  she  had  survived  Humphrey  Senhouse  Pinder 
and  had  died  possessed  of  the  same  intestate,  and  to  be 
divided  between  or  amongst  the  same  persons,  respec- 
tively, if  more  than  one,  in  the  shares  and  proportions  in 
which  the  same  respectively  would,  under  or  by  virtue 
of  the  said  statutes,  be  divisible  amongst  the  said  per- 
sons respectively." 

Mrs. 
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PINDER  v.  PINDER. 

March  21,  23. 

A  limitation  to  TJY  the  settlement,  made  on  the  marriage  of  Hum" 

kin  of Vwffe  PhreV  Senhouse  Pwder  with  Harrietta  Bawdier, 

after  the  death  and  dated  the  3rd  of  July,  1838,  a  sum  of  1,000  and  a 
policy,  both  of  which  were  provided  by  Mr.  Pinder,  and 
a  sum  of  5,000/.  £3  per  Cent.  Reduced,  advanced  by 
Thomas  Bowdler  (the  father  of  Miss  Bowdler),  were 
vested  in  trustees,  on  trust  to  pay  the  income  to  Mr. 
Pinder  for  life,  and  afterwards  to  Henrietta  Bowdler 
for  life,  and  after  the  death  of  the  survivor,  on  certain 
trusts  for  their  children ;  and  if  there  should  be  no 
child,  then  the  1,000/.  and  the  policy  were  to  be  held  in 
trust  for  Mr.  Pinder,  his  executors,  administrators  and 
assigns,  and  the  5,000/.  in  trust  for  Mr.  Bowdler,  his 
executors,  administrators  and  assigns. 


of  the  sur- 
viving hus- 
band and 
failure  of  chil- 
dren, Held, 
upon  the 
terms,  to  be 
an  exception 
to  the  general 
rule,  and  to 
mean,  not  the 
wife's  next  of 
kin  at  her 
death,  but  at 
the  death  of 
the  surviving 
husband. 

By  a  mar- 
riage settle- 
ment, which 
gave  succes- 
sive* life  in- 
terests to  the 
husband  and 
wife,  the  ulti- 
mate trust  of 
the  fund,  in 
the  event  of 
the  husband 
surviving  the 
wife  and  of 
there  being  no 
children,  was 
11  in  trust  for 
the  person 
who  under  the 
Statute  of  Dis- 
tributions 
would  then 


The  settlement  contained  a  covenant  on  the  part  of 
Mr.  and  Mrs.  Pinder  to  assign  the  reversionary  share 
of  Mrs.  Pinder  under  her  parents'  marriage  settlement, 
dated  in  1806,  and  her  reversionary  interest  in  a  sum 
of  2,000/.  under  her  grandfather's  will,  dated  in  1816, 
to  the  trustees,  upon  the  same  trusts  &c,  as  those 
declared  of  the  5,000/.  £3  per  Cents.  Reduced,  "  save 
and  except  as  to  the  ultimate  trust  for  the  benefit  of 
Thomas  Bowdler,  his  executors  and  administrators." 

The  settlement  then  continued  in  the  words  follow- 
ing : — "  And  it  is  hereby  further  agreed  and  declared, 

that 
be  entitled  to 

the  personal  estate  of  the  wife,  in  case  she  had  survived  her  husband  and  had  died 
possessed  of  the  same  intestate: — Held,  that  the  next  of  kin  intended  were  not 
those  at  the  wife's  death,  but  those  at  the  death  of  the  surviving  husband. 
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that  if  there  shall  be  no  child  of  Humphrey  Senhouse  1860. 
Finder  by  Harrietta  Bowdler,  who,  under  the  trusts  and 
provisions  hereinbefore  contained,  shall  become  entitled 
to  the  trust  moneys,  stocks,  funds  and  securities  hereby 
covenanted  to  be  assigned,  as  aforesaid,  then  after  such 
failure  of  issue  of  Humphrey  Senhouse  Pinder  by 
Harrietta  Bowdler,  as  aforesaid,  the  said  trust  moneys, 
stocks,  funds  and  securities,  and  the  interest,  dividends 
and  annual  produce  thereof,  or  so  much  thereof  as  shall 
not  be  applied  or  disposed  of  under  the  powers  and 
trusts  hereinbefore  contained,  shall  remain  and  be  upon 
trust,  if  Humphrey  Senhouse  Pinder  shall  depart  this  life 
in  the  lifetime  of  Harrietta  Bowdler,  then,  after  the 
decease  of  Humphrey  Senhouse  Pinder  and  such  failure 
of  issue  as  aforesaid,  in  trust  for  Harrietta  Bowdler,  her 
executors,  administrators  and  assigns,  for  her  and  their 
own  absolute  use  and  benefit.  But  if  Harrietta  Bowdler 
shall  depart  this  life  in  the  lifetime  of  Humphrey  Sen- 
house  Pinder,  then,  after  the  decease  of  Humphrey 
Senhouse  Pinder  and  such  failure  of  issue  as  aforesaid, 
upon  and  for  such  trusts,  intents  and  purposes  as  Har- 
rietta Bowdler  shall,  notwithstanding  her  said  intended 
coverture,"  by  any  deed  or  will  "  direct  or  appoint,  and 
in  default  of  such  direction  or  appointment,  and  so  far 
as  any  such  if  incomplete  shall  not  extend,  in  trust  for 
the  person  or  persons  who,  under  the  statutes  made  for 
the  distribution  of  the  estates  of  intestates,  would  then 
be  entitled  to  the  personal  estate  of  Harrietta  Bowdler, 
in  case  she  had  survived  Humphrey  Senhouse  Pinder 
and  had  died  possessed  of  the  same  intestate,  and  to  be 
divided  between  or  amongst  the  same  persons,  respec- 
tively, if  more  than  one,  in  the  shares  and  proportions  in 
which  the  same  respectively  would,  under  or  by  virtue 
of  the  said  statutes,  be  divisible  amongst  the  said  per- 
sons respectively." 

Mrs. 
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Mrs.  Pinder  departed  this  life  in  the  month  of  May, 
1839,  without  having  bad  any  issue,  and  without  having 
made  any  appointment.  She  left  her  father,  Thoma$ 
Bowdler,  her  sole  next  of  kin  her  surviving. 

Her  father,  Mr.  Bowdler,  died  in  1856,  and  thereupon 
the  reversionary  interests  before  referred  to  fell  into  pos- 
session. 

After  the  death  of  Mr.  Bowdler,  the  trustees  of  the 
settlement  of  1806,  and  the  trustees  of  the  grandfather's 
will,  respectively,  transferred  to  the  trustees  of  the  set- 
tlement of  1838  the  sums  of  3,372/.  £3  per  Cent.  Re- 
duced, 1,250/.  New  £3  per  Cento.,  and  5/7362. 

The  question  was,  at  what  time  the  next  of  kin  of 
Mrs.  Pinder  ought  to  be  ascertained.  The  Plaintiff, 
Mr.  Pinder,  who  was  interested  in  the  residuary  estate 
of  Mr.  Bowdler,  insisted,  that  they  ought  to  be  ascer- 
tained at  her  death ;  but  the  Defendants,  who  were  the 
other  next  of  kin  and  would  be  excluded  by  that  con- 
struction, contended,  that  they  ought  to  be  ascertained 
at  the  death  of  Mr.  Pinder. 

Mr.  R.  Palmer  and  Mr.  Edward  F.  Smith  for  the 
Plaintiff.  A  series  of  decisions  in  this  Court,  one  of 
which  was  affirmed  by  the  Lords  Justices,  has  established 
the  principle,  that  where  there  is  a  gift  to  the  next 
of  kin  of  a  deceased  person,  the  class  to  take  are  the 
next  of  kin  as  ascertained  at  his  death.  This  case  is 
stronger  than  the  usual  one,  for  it  is  a  gift  to  a  class  to 
be  ascertained  through  the  Statute  of  Distributions,  and 
in  the  shares  prescribed  by  it;  this  can  only  apply  to 
the  period  of  the  decease  of  Mrs.  Pinder.  There  is 
also  an  expressed  intention  of  excluding  "  the  ultimate 
trust  for  the  benefit  of  Thomas  BowdUr.n    They  cited 

Oundry 
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Gundry  v.  Pinniger(a);    Cable  v.  Cable  (b);  Wheeler       1860. 

v.Addams(c);  Downes  v.  Bulloch  (d),  and  see  Harrison      ^-^ 

v.  Harrison  (e).  * 

Finds*. 
Mr.  Z/oyrf  and  Mr.  Dickenson  for  the  trustees. 

Mr.  FolUtty  Mr.  Collins,  Mr.  Selwyn  and  Mr.  Cotton 
for  the  Defendants.  The  terms  of  this  limitation  differ 
from  those  in  the  cases  cited ;  here  an  intention  is  ex* 
pressed  that  the  nearest  of  kindred  shall  take  at  the 
decease  of  the  husband ;  for,  after  the  decease  of  Mr.  Pin- 
der  and  such  failure  of  issue,  the  trust  is  for  the  persons 
who  "  would  then"  be  entitled  under  the  statute.  This 
points  to  the  class  at  that  period  ;  but  the  clause  goes 
on  "  in  case  she  had  survived  H.  S.  Pinder,  and  had 
died  possessed  of  the  same  intestate."  This  could  only 
be  her  next  of  kin  at  the  decease  of  her  husband ; 
Wharton  v.  Barher(f) ;  Spinh  v.  Lewis  (g). 

>  The  intention  was,  to  give  the  fund  to  a  class  to  be 
ascertained  by  the  aid  of  the  statute  at  the  death  of  the 
tenant  for  life  and  on  the  supposition  that  the  wife  was 
then  alive  but  had  died  the  instant  after  "  possessed  of 
the  same  intestate." 

Mr.  JE.  Smith  in  reply.  The  reference  to  the  husband 
is  not  for  the  purpose  of  postponing  the  ascertainment 
of  the  class,  but  to  exclude  his  rights  and  any  con- 
sideration arising  from  the  lady's  coverture.  He  cited 
Doe  v.  Lawson  (A). 


The  Master  of  the  Rolls. 

I  have  come  to  the  conclusion  that  this  case  is  an  ex- 
ception 


(a)  14  Beav.  94,  affirmed  1  De 
G.,  Af  *  G.  502. 
(6)  16  Beav.  507. 
(c)  17  Beav.  417. 
(«0  35  Beav.  54. 


(e)  Ante,  p.  21. 
(/)  4  Kay  &/  J.  483. 
(I)  3  Bro.  C.  C.  345. 
(A)  3  East,  278. 


March  23. 
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ception  to  the  general  rule  in  the  cases  which  have  been 
decided  by  me,  and  I  am  of  opinion  that  sufficient  words 
have  been  introduced  into  this  clause  to  mark  the  dis- 
tinction, and  to  establish  this  to  be  a  case  of  exception. 

The  difficulty  which  I  have  always  felt  in  these  cases 
is  this : — "  the  next  of  kin  of  a  deceased  person" 
naturally  means  the  next  of  kin  at  the  time  of  the  death, 
and  how  can  it  be  said  to  mean,  that  those  persons  are 
to  take  who  would  have  been  the  next  of  kin  if  the 
person's  death  had  happened  at  a  time  other  than  that 
at  which  he  did  die.  That  is  the  difficulty.  But  if  by 
the  instrument  the  testator  chooses  to  say,  that  the 
next  of  kin  of  a  person  are  to  be  ascertained  not  at  his 
death,  but  at  a  later  or  subsequent  time,  how  can  the 
Court  avoid  so  to  construe  the  gift. 

I  am  of  opinion  that  the  fair  construction  of  these 
words  amounts  to  that.  The  words  are  these : — "  But 
if  Harrietta  Bawdier  shall  depart  this  life  in  the  lifetime 
of  Humphrey  Senhouse  Pinder,  then,  after  the  decease 
of  Humphrey  Senhouse  Pinder,  and  such  failure  of 
issue  as  aforesaid,"  upon  such  trusts  as  she  shall  by 
deed  or  will  appoint,  and,  in  default  of  appointment, 
"in  trust  for  the  person  or  persons  who,  under  the 
statutes  made  for  the  distribution  of  the  estates  of  in- 
testates, Would  then  be  entitled  to  the  personal  estate  of 
Harrietta  Bowdler."  If  it  it  had  stopped  there,  I 
should  have  held,  in  accordance  with  the  decisions 
referred  to,  that  the  word  "  then9  was  only  to  be  treated 
as  "  thereupon"  or  "  on  that  occasion'*  and  not  as  an 
adverb  of  time.  But  the  clause  does  not  stop  there, 
for  there  is  not  merely  a  trust  for  the  persons  entitled 
to  the  personal  estate  of  Harrietta  Bowdler  under  the 
Statute  of  Distributions,  but  who  also  "  would  then  be 
entitled,"  &c.  "in  case  she  had  survived   Humphrey 

Senhouse 
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Scnhouse  Pinder  and  had  died  possessed  of  the  same        1860. 
intestate,"    Am  I  to  strike  those  words  out  of  the  will  ? 

When  Mr.  Follett  was  calling  my  attention  to  the 
subject  I  observed,  "does  that  mean  more  than  if  he 
had  died  before  her,  which  is  another  mode  of  putting  it, 
and  would  still  mean  at  her  death?"  But  I  think  that 
such  is  not  the  real  meaning  of  the  words ;  the  mean- 
ing of  the  words  is,  if  she  had  died  at  a  later  period 
than  she  did  die,  namely,  after  the  death  of  her  hus- 
band, and  the  proof  that  this  is  the  fair  meaning  of 
the  words  is,  that,  if  the  husband  had  died  before  her, 
she  was  to  be  absolutely  entitled  to  this  fund. 

I  am  of  opinion  that  the  only  fair  way  of  reading 
these  words  is,  as  if  they  ran  thus,  viz.,  "  to  the  persons 
who  would  be  entitled  to  the  personal  estate  of  the 
wife,  in  case  she  had  survived  her  husband,  and  had 
then  died  intestate,  possessed  of  the  same  estate." 

That  being  the  view  I  take  of  the  case,  I  am  of 
opinion  that  the  fair  and  proper  construction  of  the 
words  is,  that  it  is  given  to  the  class  of  persons  who 
would  have  been  her  next  of  kin  in  case  she  had  died 
at  a  time  other  than  that  at  which  she  did  die,  that  is, 
the  day  after  her  husband's  death,  and  I  shall  accord- 
ingly make  a  declaration  to  that  effect. 


voii.  xxvin — i. 
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1860. 


March  20. 

Money  was 
settled  upon 
trust,  after  the 
death  of  the 
survivor  of  the 
parents,  to* 
pay,  &c.  unto 
all  the  sons 
and  daughters, 
and  the  chil- 
dren of  such 
as  should  be 
dead  leaving 
issue  (the 
children  to 
take  the  share 
of  their 
parents),  with 
a  gift  over  if 
there  should 
be  no  child 
of  the  marri- 
age, or  being 
such,  all  sons, 
should  die 
under  twenty 
one,  and  the 
daughters 
under  twenty- 
one  or  mar- 
riage.    Held, 
that  the  shares 
vested  in  the 
children  on 
their  births, 
and  that  the 
representa- 
tives of  those 
who  died  un- 
married, in 
their  infancy, 
and  in  the  life 
of  the  parents, 
took  a  share. 


Re  MINOR'S  TRUSTS. 

ON  the  marriage  of  William  Minor  with  Elizabeth 
his  wife  in  1823,  two  sums  of  1,6002.  and  800/. 
became  vested  in  trustees  in  trust  for  Mr.  Minor  for 
life,  with  remainder  to  Mrs.  Minor  for  life,  and  the  set- 
tlement continued  as  follows : — "  And  upon  this  further 
trust  and  confidence,  that  the  said  trustees,  their  exe- 
cutors, administrators  and  assigns,  shall  and  do,  after 
the  death  of  the  survivor  of  them  William  Minor  and 
Elizabeth  Minor,  pay,  apply  or  dispose  of  the  said  two 
several  sums  of  1,500/.  and  800/.  unto  and  amongst  all 
and  every  the  son  and  sons,  daughter  and- daughters  of 
William  Minor  on  the  body  of  the  said  Elizabeth 
Minor,  his  intended  wife,  lawfully  to  be  begotten,  and 
the  children  of  such  sons  and  daughters,  in  case  any  of 
them  shall  be  dead  leaving  issue,  in  equal  shares  and 
proportions,  but  the  child  or  children  of  such  of  the  said 
sons  or  daughters  as  shall  then  happen  to  be  dead  shall 
be  entitled  only  to  the  share  which  bis,  her  or  their 
father  or  mother  would  have  been  entitled  to,  if  they 
were  living,  equally  to  be  divided  amongst  such  children, 
if  there  be  more  than  one,  and  if  but  one,  then  wholly 
to  that  one :  Provided  always,  and  it  is  hereby  agreed 
and  declared,  by  and  between  the  said  parties  to  these 
presents,  that  if  there  shall  be  no  child  or  children  of 
the  said  intended  marriage,  or  being  such,  all  of  them 
shall  happen  to  die  before  any  of  them  being  a  son  or 
sons  shall  attain  the  age  of  twenty-one  years,  or  being  a 
daughter  or  daughters,  shall  attain  the  age  of  twenty- 
one  years  without  being  or  having  been  married,"  then 
and  upon  the  further  trusts  therein  declared. 

Mr, 
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Mr.  Minor  survived  his  wife,  and  he  died  in  1860. 

Re 
There  were  five  children  of  the  marriage,  three  died      Minor's 

infants   intestate   and   unmarried   in  the  life  of  their      Trusts. 

father.    The  other    two  survived    and    bad    attained 

twenty-one. 

Two-fifths  of  the  fund  had  been  paid  over  to  the  two 
surviving  children,  and  the  question  now  was,  as  to 
whom  the  remaining  three-fifths  belonged. 

The  Petitioner,  a  judgment  creditor  of  Mr.  Minor, 
had  obtained  a  charging  order  on  his  interest  in  the 
fund,  and  by  the  petition  he  prayed  a  delaration,  that 
the  three-fifths  became  the  property  of  Mr.  Minor,  and 
as  such  subject  to  the  charging  order,  and  for  a  distri- 
bution of  the  fund. 

Mr.  22.  Palmer  and  Mr.  Hobhouse,  in  support  of  the 
petition,  insisted  that  the  interests  became  vested  in  the 
children  on  their  births,  and  that  the  three-fifths  of 
those  who  died  infants  belonged  to  the  father  as  their 
representative.  That  the  interests  were  vested,  although 
the  limitation  was  in  the  form  of  a  direction  to  "  pay, 
apply  or  dispose  of"  the  fund ;  Leeming  v.  Sherratt  (a). 
That  Beck  v.  Burn(b)f  was  founded  on  a  misconception 
of  the  decision  in  Leake  v.  Robinson  (c),  and  had  not 
been  followed. 

Mr.  Lloyd  and  Mr.  Eddis,  contra*,  argued  that  the 

gift  to  the  issue  of  a  child  who  might  be  dead  at  the 

decease  of  the  survivor  of  their  parents,  and  the  gift 

over  on  the  death  of  all  the  children  under  twenty-one, 

shewed  that  a  child  who  died  in  his  parents'  life  under 

twenty-one 

(a)  2  Hare  14.  (c)  2  Mer.  363. 

(6)  7  Beav.  492. 

b2 
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1860.       twenty-one  took  no  interest  in  the  fund.    That  there- 
^-^v-^      fore,  until  the  death  of  the  parents,  the  class  was  un- 
Minor'b      ascertained.    They  cited  Mostyn  v.  Mostyn  («). 
Trusts. 

Mr.  Horsay,  for  the  assignee  of  the  father. 

Mr.  W.  W.  Kar slake,  for  the  trustees. 


The  Master  of  the  Rolls. 

This  is  a  vested  interest  in  all  the  children  on  their 
birth,  subject  to  be  divested  pro  tan  to  as  other  children 
are  born. 

No  doubt  if  any  died  in  the  life  of  his  parents  leaving 
children,  such  children  would  take. 

Order  according  to  the  prayer,  subject  to  the  pro- 
duction of  the  letters  of  administration. 

(a)  1  Coil.  161. 
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I860. 


JOPP0.WOOD.  „    ... 

March  21. 

BY  a  bond,  executed  in  1816  on  the  marriage  of  John  BJ»  marriage 
n    .  .      .  i    t*i»  ^  ,  «  «*www*«  settlement,  a 

omt/A  with  Eleanor  Gale,  a  sum  of  10,000/.  was  fund  was 

secured  to  be  paid  to  trustees,  upon  trust  to  pay  the  in-  JjJJ 'Ij^jJ ^r 

come  to  John   Smith  during  his  life,  and   after  his  the  husband 

decease  to  Eleanor  Gale  for  life,  the  bond  proceeded  as  f^t^  aiafcii, 

follow  s :  —  &c-  *°  *U  toe 

children 
"  And   from  and  immediately  after  the  decease  of  equally,  or 

John  Smith  and  Eleanor  Gale,  upon  trust  that  the  said  cxwuionfikd* 

trustees,"  &c,  "  do  and  shall  transfer,  assign  and  make  rninistrators  or 

'  '  °  assigns,  the 

over  the  said  sura  of  pounds  sterling   10,000  to  and  shares  of 

between  or  among  all  and  every  the  child  and  children  "JJJJjJ^^ 

of  the  body  of  John  Smith  on  the  body  of  Eleanor  their  age  of 

Gale  begotten,  his,  her  or  their  respective  executors,  ^hmjSnte- 

administrators    or    assigns,    equally    to    be    divided  nance  in  the 
,  ,  ,  . ,      ... .  .1  ,  meanwhile. 

between  them  the  said  children,   if  more  than   one,  There  was  a 

share  and  share  alike,  and  if  but  one,  then  to  such  only  S^jJ^Jj  ^fl 

child,  the  share  or  shares  of  such  of  the  said  children  no  child,  or  if 

as  shall  be  a  son  or  sons,  if  minors  or  infants  under  the  u^Lpe^to8 

age  of  twenty-one  years  at  the  decease  of  the  survivor  die  before  they 

of  them  John  Smith  and  Eleanor  Gale,  to  be  paid,  tie(j  to  t]ieir 

transferred,  assigned  and  made  over  to  him  or  them,  rf ■PectJ.r*    , , 

.     ,  7 .  f    .  \  shares."  HcM, 

respectively,  at  his  or  their  age  or  respective  ages  of  that  the  shares 
twenty-one  years,  and  the  share  or  shares  of  the  said  ^J1*^1^  at 
children  as  shall  be  a  daughter  or  daughters,  if  minors  their  birth, 
or  infants  under  the  age  of  twenty-one  years  at  the  de-  representatives 
cease  of  the  survivor  of  them  John  Smith  and  Eleanor  of  children, 
Gale,  to  be  paid,  transferred,  assigned  and  made  over  to  fant8  in  the 
her  or  them,  respectively,  at  her  or  their  age  or  respective  ,lfe  ^toth"^ 
ages  of  twenty-one  years  or  on  the  day  or  days  of  her  entitled  to  par* 
or  their  marriage  or  respective  marriages,  which  shall  t,c,Patef 

first 
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I860.       first  happen  after  the  decease  of  the  survivor  of  them 
John  Smith  and  Eleanor  Gale. 


"  And  upon  further  trust,  to  pay  and  apply,  from  and 
after  the  decease  of  the  survivor  of  them  John  Smith 
and  Eleanor  Gale,  the  interest  and  produce  of  the 
several  and  respective  shares  of  the  said  several  and 
respective  sons  and  daughters  which  shall  happen  to  be 
minors  or  infants  under  twenty-one  years  of  age  or  un- 
married, as  aforesaid,  at  such  the  decease  of  the  sur- 
vivor of  them  John  Smith  and  Eleanor  Gale,  to  and  for 
the  respective  maintenance  and  education  and  support 
of  the  said  several  and  respective  sons  and  daughters 
until  they  shall  severally  and  respectively  attain  their 
said  several  and  respective  ages  of  twenty-one  years  or 
be  married." 

"  And  in  case  John  Smith  shall  have- no  child  or  chiU 
dren  on  the  body  of  Eleanor  Gale  by  him  begotten,  or 
having  any  such  child  or  children,  and  all  of  them 
shall  happen  to  die  before  they  become  entitled  to  their 
respective  shares  or  portions  of  and  in  the  trust  moneys 
and  premises,  upon  trust  that  trustees  do  and  shall,  from 
and  immediately  after  the  decease  of  Eleanor  Gale,  pay 
and  dispose  of  the  10,000/.  unto  such  person  as  John 
Smith,  by  any  deed  or  by  his  last  will  shall  direct  or 
appoint  and  in  default  of  such  direction  or  appointment 
for  the  executors  or  administrators  of  John  Smith.11 

Eleanor  Smith  died  in  1825  and  John  Smith  in  1830. 

There  were  six  children  of  the  marriage,  four  survived 
their  parents  and  attained  twenty-one,  and  two,  Eleanor 
and  Mungo,  died  in  early  infancy  in  the  lifetime  of  their 
parents* 

This 
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This  suit  was  instituted  in  order  to  have  the  rights  of 
the  parties  in  the  fund  declared.  The  question  was, 
whether  the  whole  fund  vested  in  the  four  children  who 
attained  twenty-one,  or  in  the  six,  so  that  the  repre- 
sentatives of  Eleanor  and  Mungo  became  entitled  to 
their  shares. 

Mr.  Follett  and  Mr.  B.  Z.  Chapman  for  the  Plain- 
tiffs. 

This  is  the  case  of  a  settlement,  and  the  authorities  in 
regard  to  wills  are  inapplicable.  Upon  the  true  con- 
struction of  this  bond,  the  children  took  vested  interests 
either  on  attaining  twenty-one  or  on  surviving  their 
parents,  and  as  the  four  alone  fulfilled  either  of  these 
conditions  they  became  entitled  to  the  whole  fund.  The 
objects  of  such  instruments  is  to  provide  for  children 
when  they  require  a  portion,  viz.,  at  twenty-one,  and  the 
Court  will  even  do  violence  to  the  words  to  attain  that 
object,  especially  if  the  expressions  be  conflicting  or 
ambiguous. 

There  are  three  periods  at  which  it  can  be  suggested 
that  the  children  "  became  entitled"  or  took  vested  in- 
terest, first  at  their  births,  secondly,  on  attaining  twenty- 
one,  and  thirdly,  on  surviving  their  parents.  It  cannot 
possibly  be  the  first,  for  that  would  strike  out  the  gift 
over  in  the  event  of  all  the  children  dying  "  before  they 
become  entitled  to  their  respective  shares."  This  gift 
over  is  the  key  to  the  construction,  and  from  that  the 
period  of  vesting  or  becoming  entitled  was  not  at  their 
birth. 

The  fund  was  provided  for  the  children,  and  it  would 
be  contrary  to  the  intention,  while  children  exist,  to  give 
one-third  of  it  to  the  representatives  of  the  father.    They 

cited 
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cited  Woodcock  ^  The  Duke  of  Dorset  (a);  Powes  v. 
Burdett(b);  Hope  v.  Lord  Clifden(c);  Howgrave  v. 
Car  tier  (d) ;  Re  Yates9  Trusts  (e) ;  Perfect  v.  Lord 
Citryon  (/) ;  Mostyn  v.  Mostyn  (g). 

Mr.  R.  Palmer  and  Mr.  IJetherington,  who  were 
appointed  by  the  Court  to  protect  the  opposite  interest, 
were  not  called  on. 

The  Master  of  the  Rolls. 

On  the  construction  of  this  settlement,  I  am  of 
opinion  that  the  fund  vested  in  all  children  on  coming 
into  existence.  It  has  been  justly  observed,  that  there 
are  only  three  periods  at  which  the  vesting  can  take 
place,  viz.,  on  birth,  on  attaining  twenty-one  or  on 
surviving  their  parents.  It  is  to  be  observed  that  the 
construction  which  the  Plaintiff  would  induce  the  Court 
to  put  on  this  settlement  might  lead  to  most  disastrous 
consequences  to  these  children.  The  Court  cannot 
speculate  on  the  events,  but  the  result  of  the  Plaintiff's 
construction  might  be  this :  A  child  might  survive  both 
his  parents  and  might  marry  and  have  issue,  yet,  if  he 
died  under  twenty-one,  neither  he  nor  the  issue  could 
take  any  interest  in  the  property.  In  addition  to  this, 
I  must  do  considerable  violence  to  the  words.  The 
direction  is  on  the  death  of  the  survivor  of  the  husband 
and  wife  to  u transfer,  assigu  and  make  over  the  10,000/., 
to  and  between  or  amongst  all  and  every  the  child  and 
children  of  the  body  of  the  said  John  Smith  on  the  body 
of  the  said  Eleanor  Gale  begotten,  his,  her  or  their 
respective  executors,  administrators  or  assigns,  equally 

to 

(a)  3  Bro.  C.  C.  569.  (e)  21  L.  J.  (Ch.)  281. 

(6)  9  Vet.  428.  (/)  5  Madd.  442* 

(r)  6  Vcs.  499.  (g)  1  ColL  161. 

(d)  3  Vcs.  4-  B.  79. 


CASES  IN  CHANCERY. 

to  be  divided  between  thera  the  said  children,  if  more 
than  one,  but  if  one  then  to  that  one  alone."  I  am 
asked  to  hold,  that  they  do  not  get  a  vested  interest 
by  the  words,  that  on  the  death  of  the  survivor  all  the 
children,  or  their  executors,  administrators  or  assigns, 
are  to  take. 

Then  the  settlement  goes  on  to  say  "the  share  or 
shares  of  such  of  the  said  children  as  shall  be  a  son  or 
sons,  if  minors  or  infants  under  the  age  of  twenty-one 
years,  at  the  decease  of  the  survivor  of  them  the  said 
John  Smith  and  Eleanor  Gale,  to  be  paid,  transferred, 
assigned  and  made  over  to  him  or  them  respectively 
at  his,  her  or  their  age  or  respective  ages  of  twenty-one 
years." 

According  to  the  ordinary  rules  applied  in  the  con- 
struction of  instruments,  here  is  a  direction  that  the 
shares  vested  while  minors  should  be  paid  when  they 
attained  twenty-one  years ;  how  can  I  get  over  those 
express  and  distinct  words  of  the  settlement  and  say, 
that  the  shares  of  the  children  did  not  vest  until  they 
attained  twenty-one  ?  Another  view  of  the  case  is,  that 
it  vested  in  the  survivors,  but  that  would  lead  to  the 
same  inconvenience;  because  then,  a  child  might  have 
attained  twenty-one  and  have  married  and  died  in  the 
life  of  his  parents  leaving  issue  and  they  would  be  all 
excluded.  In  addition  to  which,  the  words  are,  to  pay 
it  not  merely  to  them,  but  to  their  executors,  adminis- 
trators or  assigns,  anticipating  therefore  the  case  of  the 
death  of  children  previously  to  their  parents,  and  in  that 
event  giving  their  shares  to  their  executors,  adminis- 
trators or  assigns.  So  that  if  a  child  had  attained 
twenty-one  and  had  made  a  will,  or  assigned  his  share 
to  another  pefson,  his  share  is  limited  to  his  assigns. 
It  would  be  a  strong  thing  to  disregard  the  whole  of 

these 
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1860.  these  express  words  of  the  settlement  simply  because 
there  is  a  gift  over  in  the  event  of  there  being  no 
children,  or  of  all  dying  before  they  become  entitled. 
Assume,  what  appears  to  be  the  obyious  meaning,  that  the 
word  " entitled"  means  "entitled  in  possession  f  then 
it  is  a  simple  and  plain  gift  over,  if  there  shall  be  no 
child,  or,  being  some,  they  all  happen  to  die  before  they 
become  entitled  to  the  receipt  or  payment  of  their 
shares,  in  which  case,  a  power  is  given  to  the  father 
to  dispose  of  the  property  as  he  may  think  fit,  and  if 
he  do  not,  it  goes  as  part  of  his  personal  estate.  The 
Court  will,  as  in  Woodcock  v.  The  Duke  of  Dorset, 
which  was  a  strong  case,  exercise  considerable  violence 
in  qualifying  the  terms  of  a  settlement,  for  the  purpose 
of  making  the  fund  vest  as  early  as  possible,  so  as  to 
prevent  the  children  from  being  excluded ;  but  I  never 
yet  heard  that  the  Court  had  violated  or  forced  the 
terms  of  any  settlement  in  order  to  prevent  or  postpone 
a  vesting ;  it  has  endeavoured  to  make  it  vest  at  an 
earlier  period  than  twenty-one,  but  never  at  a  later. 
The  obvious  effect  of  making  it  vest  at  birth  is,  that  if  a 
child  marries  and  dies  under  twenty-one  leaving  issue 
(a  very  possible  event,  though  not  a  very  common  one) 
the  result  would  be,  that  the  infant  would  not  be 
excluded  nor  his  children,  as  they  would  take  the 
parents'  share  as  next  of  kin. 

I  am  of  opinion  that  the  proper  construction  of  this 
deed  is,  that  the  shares  of  all  the  children  vested  at 
their  births,  subject  to  be  divested  pro  tanto  by  the 
subsequent  birth  of  any  other  children. 

I  am  of  opinion,  therefore,  that  the  children  who  died 
before  they  attained  twenty-one  took  vested  interests  in 
their  shares,  and  that  they  must  be  paid  to  their  respec* 
tive  legal  personal  representatives* 
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SMITH  v.  EVANS.  *«■■**  25. 

April  19. 

IN  May  1856,  the  Plaintiff  Smith,  being  the  owner  in  The  Plaintiff 
agreed  with 
Tee  of  some  land  at  Aldershott,  entered  into  a  ver-  HowUtt,  in 

hal  agreement  with  Hewlett ,  a  builder,  in  consideration  cjnwderation 

0  J  '  of  his  erecting 

of  his  erecting  certain  buildings  on  the  land,  to  grant  to  some  houses 

him,  so  soon  as  the  said  buildings  should  be  completed,  g„net°iJ{m  a 

a  building  lease  of  the  land,  with  power  to  Howlett  to  building  lease 

purchase  the  fee  simple  thereof,  at  his  option,  for  a  fixed  wjtn  the  option 

sum.    The  Plaintiff  also  agreed  with  Howlett  to  ad-  °[  P"rcha8j?g 

1    .  .      1     t    .,  ,•  rr     1      thefee-    The 

vance  moneys  to  be  expended  in  the  building.     Howlett  Plaintiff  ad- 

accordingly  commenced  building  on  the  land,  and  the  JJJJ^q/*^ 
Plaintiff  from  time  to  time,  through  his  (the  Plaintiff's)  enable  him  to 
solicitor  George  Montagu  Evans,  advanced  moneys  to  wa^  Evans" 
be   expended    upon    such    building.     These    advances  and  Paine, 
continued  down  to  the  11th  of  October,  1856,  when  the  further  ad- 
Plaintiff,  feeling  dissatisfied  as  to  the  value  of  the  build-  yj;nces  to 

.  &  HowUtt  for 

ings,  directed  Evans  to  make  no  further  advances  out  of  the  same  pur- 

the  Plaintiff's  moneys.  P08e- .  s"bse* 

J  quently  Evans 

(who  was  the 

There  was  due  to  the  Plaintiff  from  Howlett  in  re-  JUcS0,[h?j!of 

the  Plaintiff 

spect  of  his   advances  on   this   and  another  property  and  of  Paine) 

similarly  situated,  which  Howlett  had  purchased  from  j^^ff  tQe 

another  builder,  the  sum  of  1,350/.,  and  the  further  sum,  execute  a  con- 

which  was  payable  by  Howlett  for  the  conveyances  to  Howlett,  with- 

him  of  the  fee,  if  required,  was  380/.  °"t  recei.™g 

*  the  conside- 

ration, in  order 

Subsequently  to    October,   1856,    George  Montagu  ^f^" 

Evans  execute  a 

mortgage  to 
Evans  and  Paine  to  secure  their  advances ;  but  on  the  promise  of  Evans  alone,  that  the 
conveyance  and  the  mortgage  should  be  held,  on  behalf  of  the  Plaintiff,  until  the  "  land 
could  be  sold  or  a  transfer  of  the  said  mortgages  obtained,  and  that  in  either  case  the 
Plaintiff  should,  in  the  first  place,  out  of  the  moneys  obtained  by  such  sale  or  transfer, 
be  paid  the  purchase-money"  and  advances.  Held,  that  the  Plaintiff  had  lost  his  lien 
for  bis  purchase-money,  aud  his  priority  for  it  and  his  advances  over  the  mortgage. 
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I860.  Evans  and  John  Mainwaring  Paine,  advanced  to  How- 
led moneys  of  which  they  were  co-trustees,  to  enable 
him  to  complete  the  buildings. 

In  January,  1857,  a  transaction  took  place,  as  to 
which  it  is  only  necessary  to  advert  to  the  statement  of 
the  Plaintiff  himself,  on  which  alone  the  judgment  of  the 
Court  proceeded,  and  which  was  as  follows: — "The  De- 
fendant George  Montagu  Evans,  by  his  clerk  hereinafter 
named,  in  the  month  of  January,  1857,  represented  and 
stated  to  the  Plaintiff,  (as  the  fact  was,)  that  since  the 
advances  so  made  by  the  Plaintiff  as  aforesaid,  he,  the 
last-named  Defendant,  had  advanced  to  William  Howlett, 
for  the  purpose  of  enabling  him  to  complete  the  build- 
ings which  had  been  erected  on  the  two  pieces  of  land, 
certain  further  moneys  which  belonged  to  himself  and 
the  Defendant  John  Mainwaring  Paine  jointly.  And 
he  further  stated,  that  certain  creditors  of  William 
Howlett  were  threatening  to  take  proceedings  to  obtain 
an  adjudication  of  bankruptcy  against  William  Howlett, 
and  that  although  the  Plaintiff  was  undoubtedly  right 
to  claim  the  price  of  his  land  and  the  amount  of  his 
advances  before  he  executed  any  lease  or  conveyance, 
yet  that  he,  George  Montagu  Evans  was  desirous  to 
obtain  some  security  for  himself  and  the  other  Defen- 
dant upon  the  two  pieces  of  land.  And  the  said 
Defendant  George  Montagu  Evans  by  his  clerk  then 
proposed  to  the  Plaintiff,  that  the  Plaintiff  should 
execute  conveyances  of  the  two  pieces  of  land  to 
William  Howlett,  in  order  that  William  Howlett  might, 
before  any  proceedings  in  bankruptcy  were  commenced 
against  him,  execute  mortgages^  of  the  two  pieces  of 
land  to  the  said  Defendants,  and  he  stated,  that,  if  the 
Plaintiff  would  execute  such  conveyances  as  aforesaid* 
the  mortgages  to  be  so  obtained  from  William  Howlett 
as  well  as  the  conveyances   should   be   held  by  the 

Defendants 
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Defendants  for  and  on  behalf  of  the  Plaintiff,  until  the  I860, 
two  pieces  of  land  could  be  sold  or  a  transfer  of  the 
mortgages  obtained,  and  that  in  either  of  such  cases,  the 
Plaintiff  should,  in  the  first  place,  out  of  the  moneys 
obtained  by  such  sale  or  transfer,  be  paid  the  purchase- 
money  of  the  two  pieces  of  land  and  the  moneys  which 
had  been  advanced  by  him  for  the  purpose  of  building 
thereon,  with  all  interest  due  in  respect  thereof." 

"  The  aforesaid  representations,  proposal  and  state- 
ments were  made  to  the  Plaintiff  by  Mr.  William  Henry 
Randall  Beaty,  then  an  articled  clerk  of  the  Defendant 
George  Montagu  Evans,  in  consequence  of  express 
instructions  in  that  behalf  given  to  Mr.  Beaty  by  the 
last-named  Defendant." 

"The  Plaintiff  assented  to  the  proposal  so  made  by 
the  last-named  Defendant  and  executed  two  deeds  of 
conveyance  of  the  fee  simple  of  the  two  pieces  of  land 
respectively,  with  the  houses  and  buildings  thereon,  to 
William  Howlett,  which  two  deeds  were  prepared  by 
the  Defendant  George  Montagu  Evans  and  bore  date 
respectively  the  22nd  of  January,  1857." 

These  conveyances  purported  to  be  made  in  consider- 
ation of  380/.  paid  by  Howlett  to  the  Plaintiff,  but  no 
part  of  it  or  of  the  advances  had  ever  in  fact  been 
paid. 

George  Montagu  Evans  had  subsequently  promised 
to  give  the  Plaintiff  a  deed  of  trust  to  secure  the  moneys 
due. 

On  the  31st  of  January 1 1857,  Howlett  mortgaged  the 
property  to  Evans  and  Paine,  by  two  deeds,  for  securing 
to  them  the  sums  of  1,300/.,  and  1,000/.  The  convey- 
ances were  retained  by  Evans  until  deposited  by  him  in 
Court, 

Howlett 
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Howlett  became  insolvent  and  Evans  a  bankrupt, 
and  the  money  still  remaining  due  to  the  Plaintiff,  he 
instituted  this  suit  against  Evans,  Paine  and  the 
assignees  of  Howlett,  praying  a  declaration  : — 

1.  That  the  two  mortgages  of  the  31st  of  January , 
1857,  ought  to  stand  as  a  security,  in  the  first  place, 
to  the  Plaintiff,  for  the  payment  of  the  purchase  or 
consideration  moneys  agreed  to  be  paid  by  Howlett 
for  the  conveyance  of  the  two  pieces  of  land  to  him. 
And  also  all  moneys  advanced  by  the  Plaintiff  to  How- 
lett  for  the  purpose  of  being  expended  in  building  upon 
the  land,  together  with  interest. 

2.  And  a  declaration,  that  the  Defendants  held  the 
premises  and  the  conveyances  of  the  22nd  of  January, 
1857,  upon  trust  as  a  security,  in  the  first  place,  to 
the  Plaintiff,  for  such  purchase-moneys  and  advances. 

And  also  for  an  account  of  what  was  due,  and  an 
order  on  the  Defendants  to  pay  the  amount. 

Mr.  Selwyn  and  Mr.  Skebbeare  for  the  Plaintiff. 

Mr.  22.  Palmer  and  Mr.  Prendergast,  for  the  repre- 
sentatives of  Paine,  who  had  died  pending  the  suit. 

Perry-Herrick  v.  Attwood (a);  Lloyd  v.  Attwood(b); 
Rice  v.  Rice  (c);  Ex  parte  Boulton  (d);  Thorndike  v. 
Hunt  (e) ;  Ex  parte  Lindon  (/). 

Mr. 

(a)  25  Beov.  205  ;  2  De  G.         (<*)  1  De  O.  *  Jones,  163. 
4-  Jones,  21.  (e)  28  L.  J.  (CA.)  417. 

(*)  5  Jur.  1322.  (/)  1   Mont.   D.  if  De  G. 

(c)  2  Drew.  73.  428 ;  9  Hare,  458. 
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Mr.  H.  Stevens  for  Evans. 

Mr.  Martindale  for  the  assignees  of  Evans. 

Mr.  Selwyn,  in  reply,  referred  to  Wrout  v.  Dawes  (a) ; 
Vandeleur  v.  Blagrave  (b). 


The  Master  of  the  Rolls. 

The  question  in  this  cause  is,  whether  the  Plaintiff  is  April  19. 
to  be  postponed  to  the  Defendants  with  respect  to  any 
lien  he  may  be  entitled  to  in  a  certain  house  property  at 
Aldershott.  The  question  mainly  depends  upon  the 
facts  accompanying  the  execution  and  delivery  by  the 
Plaintiff  of  two  deeds  of  conveyance  of  the  22nd  of 
January ,  1857,  and  the  character  and  effect  of  that 
transaction.  The  facts  are  these : — the  Plaintiff  was  the 
owner  of  certain  freehold  hereditaments  at  Aldershott. 
In  May,  1856,  he  entered  into  a  verbal  agreement  with 
a  builder  of  the  name  of  Howlett,  to  grant  him  a  building 
lease  of  one  plot  of  land  at  Aldershott,  in  consideration 
of  his  building  certain  houses  thereon,  and  with  an 
option  to  Howlett  to  become  the  purchaser  at  a  fixed 
price.  The  Plaintiff,  at  the  same  time,  entered  into  a 
similar  agreement  with  respect  to  another  piece  of  land 
with  a  person  of  the  name  of  Edwards,  who  afterwards 
sold  his  interest  under  the  agreement  to  Howlett,  who 
then  became  entitled  to  the  benefit  of  both  contracts, 
under  which  he  was  entitled  to  purchase  both  plots  of 
land  at  the  sum  of  380/.  The  Plaintiff  advanced  moneys 
to  Howlett  to  enable  him  to  erect  the  necessary  build- 
ings, making  the  total  claim  of  the  Plaintiff  1,730/. 

Howlett 

(a)  25  Bern.  376.  (6)  6  Bw*.  565. 


Smith 
v. 
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I860.  Howlett  besides  this  obtained,  for  the  same  puipose, 
various  advances  from  Evans  out  of  trust  moneys  in  his 
hands,  of  which  he  and  the  Defendant  Paine  (who  has 

ErAWft.  died  pending  the  prosecution  of  this  suit)  were  trustees. 
The  latter  sum  amounted  to  2,30041,  and  was,  as  I  under* 
stand,  expended  by  Hewlett  in  building  on  the  property. 
On  the  22nd  of  January,  1857,  the  Plaintiff  executed 
two  conveyances  of  these  two  plots  of  land  to  Howlett 
in  consideration  of  380/.  therein  expressed  to  be  paid  to 
him,  and  he  signed  a  receipt  for  the  purchase-money 
and  he  delivered  the  two  deeds  to  Evans,  who  was  also 
his  solicitor.  The  deeds  never  came  into  the  possession 
of  Howlett,  but  nine  days  later,  Howlett  executed  two 
mortgages  of  the  property  so  conveyed  to  him  to  secure 
to  Evans  and  Paine  1,000/.  on  one  plot,  and  1,300/.  on 
the  other  plot.  Howlett  has  become  bankrupt  and  can 
pay  nothing,  and  Evans  has  become  insolvent  and  owes 
large  sums  to  the  trust  of  which  he  and  Paine  were 
trustees. 

The  question  is,  whether  the  Plaintiff  has,  by  this 

means,  deprived  himself  of  the   lien  he  bad   on  the 

property  for  unpaid   purchase-money,  as  against  the 
mortgagees  Evans  and  Paine. 

This  is  the  first  claim  of  the  Plaintiff,  and  he  also 
claims  a  lien  on  the  property  for  the  advances  made  by 
him  to  Howlett  to  build  the  houses  on  the  property,  but 
this  claim  stands  on  a  different  foundation  to  that  of  the 
claim  for  380/.  in  respect  of  the  purchase-money,  though 
it  may,  in  some  respects,  depend  upon  it. 

I  proceed,  therefore,  to  consider,  in  the  first  place, 
this  question  of  unpaid  purchase-money,  which,  in  my 
opinion,  depends  entirely  on  the  character  of  the  trans- 
action  in  January,  1857.     It  must,  in   my  opinion, 

depend 


CASES  IN  CHANCERY.  65 

depend  upon  the  object  and  purpose  for  which  those        1860. 
deeds  were  executed  by  the  Plaintiff.     If  he  executed 
them  as  escrows,  and  gave  them  to  his  solicitor  for  the 
purpose  of  being  exchanged  for  the  purchase-money 
that  is,  for  the  purpose  of  being  delivered  up  to  Howlett 
on  payment  of  the  sum  of  380/.,  then  I  am  of  opinion 
that  the  disobedience  of  his  direction,  and  the  delivering 
of  them  up  without  receiving  the  purchase-money,  would 
not  deprive  the  Plaintiff  of  his  lien  on  the  land  for  the 
amount  of  that  unpaid   purchase-money,   at  least  as " 
against  persous  cognizant  of  the  real  transaction ;  but 
if  they  were  delivered  to   Evans   for  the   purpose  of 
enabling  him  to  secure  advances  made  by  him  to  How- 
lett, then  the  transaction  assumes  a  very  different  cha- 
racter. The  account  given  of  it  by  the  Plaintiff  is  stated 
in  the  7th   paragraph  of  his  bill  and  in  his  affidavit, 
which  are  substantially  the  same.     It  is  this : — [See 
ante,  p.  60]. 

The  statement  therefore  is,  that  the  conveyances  were 
executed,  in  order  to  enable  Evans  and  Paine  to  obtain 
mortgages  from  Howlett  for  the  sums  advanced  by 
them  for  his  benefit,  coupled  with  a  promise  that  when 
the  land  was  sold,  the  Plaintiff  should  be  paid  his  lien, 
in  the  first  instance,  out  of  the  purchase-money. 

It  is  plain  that  no  such  conveyances  were  required  for 
the  purpose  of  enabling  Evans  and  Paine  to  obtain 
from  Howlett  mortgages  of  the  land  sold  to  him,  subject 
to  the  Plaintiff's  lien  for  unpaid  purchase-money,  and 
that  the  only  effect  of  such  conveyances  so  executed 
would  be,  to  enable  Evans  and  Paine,  at  law  at  least, 
to  obtain  the  legal  estate  and  the  primary  charge  on  the 
property.  It  is  also  obvious,  that  they  were  not  required 
to  enable  a  sale  to  be  effected  of  the  property,  for  if 
Evans  and  Paine  bad  obtained  a  mortgage  from  How- 

VOL,  XXVIII— i.  p  Utt, 
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I860.       first  happen  after  the  decease  of  the  survivor  of  them 
John  Smith  and  Eleanor  Gale. 


"  And  upon  further  trust,  to  pay  and  apply,  from  and 
after  the  decease  of  the  survivor  of  them  John  Smith 
and  Eleanor  Gale,  the  interest  and  produce  of  the 
several  and  respective  shares  of  the  said  several  and 
respective  sons  and  daughters  which  shall  happen  to  be 
minors  or  infants  under  twenty-one  years  of  age  or  un- 
married, as  aforesaid,  at  such  the  decease  of  the  sur- 
vivor of  them  John  Smith  and  Eleanor  Gale,  to  and  for. 
the  respective  maintenance  and  education  and  support 
of  the  said  several  and  respective  sons  and  daughters 
until  they  shall  severally  and  respectively  attain  their 
said  several  and  respective  ages  of  twenty-one  years  or 
be  married." 

"  And  in  case  John  Smith  shall  have- no  child  or  chil- 
dren on  the  body  of  Eleanor  Gale  by  him  begotten,  or 
having  any  such  child  or  children,  and  all  of  them 
shall  happen  to  die  before  they  become  entitled  to  their 
respective  shares  or  portions  of  and  in  the  trust  moneys 
and  premises,  upon  trust  that  trustees  do  and  shall,  from 
and  immediately  after  the  decease  of  Eleanor  Gale,  pay 
and  dispose  of  the  10,000/.  unto  such  person  as  John 
Smith,  by  any  deed  or  by  his  last  will  shall  direct  or 
appoint  and  in  default  of  such  direction  or  appointment 
for  the  executors  or  administrators  of  John  Smith." 

Eleanor  Smith  died  in  1825  and  John  Smith  in  1830. 

There  were  six  children  of  the  marriage,  four  survived 
their  parents  and  attained  twenty-one,  and  two,  Eleanor 
and  Mungo,  died  in  early  infancy  in  the  lifetime  of  their 
parents* 

This 
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This  suit  was  instituted  in  order  to  have  the  rights  of 
the  parties  in  the  fund  declared.  The  question  was, 
whether  the  whole  fund  vested  in  the  four  children  who 
attained  twenty-one,  or  in  the  six,  so  that  the  repre- 
sentatives of  Eleanor  and  Mungo  became  entitled  to 
their  shares. 

Mr.  Follett  and  Mr.  B.  L.  Chapman  for  the  Plain- 
tiffs. 

This  is  the  case  of  a  settlement,  and  the  authorities  in 
regard  to  wills  are  inapplicable.  Upon  the  true  con- 
struction of  this  bond,  the  children  took  vested  interests 
either  on  attaining  twenty-one  or  on  surviving  their 
parents,  and  as  the  four  alone  fulfilled  either  of  these 
conditions  they  became  entitled  to  the  whole  fund.  The 
objects  of  such  instruments  is  to  provide  for  children 
when  they  require  a  portion,  viz.,  at  twenty-one,  and  the 
Court  will  even  do  violence  to  the  words  to  attain  that 
object,  especially  if  the  expressions  be  conflicting  or 
ambiguous. 

There  are  three  periods  at  which  it  can  be  suggested 
that  the  children  "  became  entitled"  or  took  vested  in- 
terest, first  at  their  births,  secondly,  on  attaining  twenty- 
one,  and  thirdly,  on  surviving  their  parents.  It  cannot 
possibly  be  the  first,  for  that  would  strike  out  the  gift 
over  in  the  event  of  all  the  children  dying  "  before  they 
become  entitled  to  their  respective  shares."  This  gift 
over  is  the  key  to  the  construction,  and  from  that  the 
period  of  vesting  or  becoming  entitled  was  not  at  their 
birth. 

The  fund  was  provided  for  the  children,  and  it  would 
be  contrary  to  the  intention,  while  children  exist,  to  give 
one-third  of  it  to  the  representatives  of  the  father.    They 

cited 
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PROSSER  v.  RICE. 

Dec.  16. 
Some  property  TN  1844,  some  real  property  in  Gloucester  was  con- 
to"  3n|Cd  veyed  to  the  three  tru8te*8  of  "  The  Gloucestershire 
society,  and      Accumulating  Fund  and  Benefit  Building  Society,"  by 
A.  Themort-  w87  °f  mortgage,  for  securing  the  due  payment  of  the 

gagor  bor-        subscriptions,  fines  and  other  moneys  and  the  observance 

rowed  money  r  J 

from  B.  to  pay  and  performance  of  the  rules   and   regulations  of  the 

?^  the.^|llId"    society  in   respect  of  ten   shares   held   by  a   member 

which  was  therein, 
done  on  the 
4th  of  Sep- 
tember, and  a  In  1849,  the  same  property  was  conveyed  to  Mason, 
receipt  was  ,  .                 ...                               .                ,                    „ 
indorsed  on  subject  to  the  existing  mortgage  thereon,  by  way  of 

the  mortgage,    mortgage  for  securing  400/.     The  equity  of  redemption 

afterwards,  the  was  vested  in  Rice. 
mortgagor  exe- 
cuted a  new 
mortgage  to  In  July,  1852,  Mr.  Thomas  (the  then  solicitor  of  Rice 

the  legal  estate  anc*  °^  a  Mr.  ifcatffe)  mentioned  to  Beadle  that  Rice 
Tested,  under  wag  desirous  of  procuring  a  loan  by  mortgage  of  the 
the6&7  Will.  ,      ,     ,  ,  .  ,        ■         ,  ™  .    . 

4,  c  32,  in  A.   property,  and  asked  him  to  make  the  advance.     This  he 

BnAs  to  the*  agreed  l°  d°'  and  0n  the  4th  ofAu9ust>  1852>  beadle 
protection         gave  Thomas  his  cheque  for  300/.,  to  be  invested  in  such 

getting  in  rtie    m°rtgage,  he  (as  he  said)  understanding  that  the  building 

legal  estate       society  "  was  to  be  paid  off  out  of  the  money  so  advanced 

"  by  him."     Thomas  accordingly,  on  the  4th  of  September, 

1852, 

Dates. 
1844     ....  Mortgage  to  Building  society. 
1849     ....  Mortgage  to  Mason. 
1852,    4th  Sept.  Building  society  paid. 
1852,  18th  Sept.  Mortgage  to  Beadle. 
1855     ....  Beadle  paid. 

1858  ....  Bill  filed. 

1859  ....  Beadle  transfers  to  Lechmert. 
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1852,  paid  off  the  amount  due  to  the  building  society  1859. 
(142/.  2s.)>  and  brought  away  the  title  deeds;  and  the 
trustees,  on  the  same  day,  indorsed  a  receipt  on  the 
mortgage.  This  receipt  has  the  effect  of  vacating  the 
mortgage  and  revesting  the  estate  without  any  recon- 
veyance ;  for,  by  the  5th  section  of  the  Benefit  Building 
Societies  Act  (a),  it  is  declared,  "that  it  shall  be  lawful 
for  the  trustees  of  such  society  to  indorse,  upon  any 
mortgage  given  by  a  member,  a  receipt  for  all  moneys 
secured,  which  shall  be  sufficient  to  vacate  the  same,  and 
vest  the  estate  of  and  in  the  property  comprised  in  such 
security  in  the  person  or  persons  for  the  time  being 
entitled  to  the  equity  of  redemption,  without  it  being 
necessary  for  the  trustees  of  any  such  society  to  give 
any  reconveyance  of  the  property  so  mortgaged." 

After  this,  50/.  more  was  advanced  by  Beadle,  and  by 
an  indenture  dated  the  18th  day  of  September,  1852, 
and  made  between  Rice  and  Beadle,  after  reciting  that 
Rice,  being  desirous  of  satisfying  the  mortgage  to  the 
building  society,  had  applied  to  Beadle  to  lend  him  350/., 
and  after  reciting  the  payment  to  the  building  society 
and  the  receipt  indorsed  on  their  mortgage,  and  that, 
by  means  of  such  receipt  and  the  rules  of  the  society, 
the  said  mortgaged  hereditaments  and  premises  had 
become  absolutely  vested  in  Rice,  Rice  conveyed  the 
premises  to  Beadle  in  fee  by  way  of  mortgage  for 
securing  350/. 

These  facts  gave  rise  to  the  first  question  in  the 
cause,  which  was,  whether,  under  these  circumstances, 
by  the  receipt  of  the  trustees  of  the  building  society,  the 
legal  estate  had  become  vested  in  Mason  or  in  Beadle. 

Another  question  arose  out  of  the  subsequent  facts, 

which 
(«)  6  4  7  Will.  4,  e.  32. 
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1859.  which  were  as  follows  .-—Early  in  1 855,  Beadle  instructed 
Thomas  (his  solicitor)  to  call  in  the  mortgage,  and  in 
the  close  of  that  year,  Thomas  told  Beadle  that  the 
money  was  not  ready,  but  that  he  could,  no  doubt,  raise 
it  temporarily  by  lodging  the  deeds  at  a  bank.  Thomas 
obtained  the  deeds  from  Beadle  and  arranged  to  obtain 
350/.  from  the  Gloucestershire  Banking  Company  on 
the  deposit  of  the  deeds.  Thomas  gave  Beadle  a  cheque 
on  the  banking  company  for  the  amount,  and  Beadle 
signed  a  memorandum,  dated  the  19th  of  December, 
1855,  as  follows :— »"  I  the  undersigned  W.  V.  Beadle 
do  hereby  acknowledge  to  have  received  of  Mr.  Thomas 
the  sum  of  350/.  due  to  me  on  the  above  securities, 
together  with  all  interest  due  in  respect  thereof,  and  I 
undertake  to  execute  a  transfer  when  called  upon." 

The  deeds  and  the  memorandum  were  deposited  by 
Thomas  with  the  banking  company,  who  honored  Tho* 
mas9  drafts  and  debited  his  account  with  the  amount. 

On  the  24th  of  December,  1855,  Thomas  applied  to 
Messrs.  Lechmere  to  lend  him  350/.,  alleging  that  it  was 
wanted  to  pay  to  Beadle  a  mortgage  debt  due  from 
Rice,  a  transfer  of  which  he,  Thomas,  was  negociating 
and  which  would  shortly  be  completed,  and  that  in  the 
meanwhile,  Messrs.  Lechmere  should  hold  the  deeds  as 
a  security  for  such  advance.  Messrs.  Lechmere  assented 
and  paid  350/.  to  Thomas  and  with  this  he  procured 
the  deeds  and  memoranda  from  the  Gloucestershire 
Banking  Company  and  lodged  them  with  Messrs.  Lech- 
mere, together  with  a  memorandum  of  deposit  for  se- 
curing 350/.  lent  and  advanced  to  him,  and  an  under- 
taking that  he  would,  when  called  on,  procure  a  regular 
transfer  of  such  security  to  be  made  to  them.  Thomas 
afterwards  absconded. 

Mason's 
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Masons  mortgage  was  vested  in  the  Plaintiffs,  his 
executors,  who  instituted  this  suit  in  1858  to  foreclose 
their  mortgage  of  400/.  Beadles  mortgage  was  vested 
in  Messrs.  Lechmere  by  a  transfer  made  in  1869!  pen- 
dente lite. 

The  cause  now  came  on  for  hearing. 

Mr.  C.  C.  Barber  for  the  Plaintiffs. 

The  effect  of  the  receipt  of  the  trustees  of  the  building 
society  indorsed  on  the  mortgage  deed  was  to  vest  the 
legal  estate  in  Mason,  who  was  the  person  then  entitled 
to  the  equity  of  redemption. 

Even  if  it  had  not  that  effect,  still  Beadle,  at  the  date 
of  his  mortgage,  had  constructive  notice  through  his 
solicitor  Thomas,  who  was  employed  in  both  transactions, 
of  Mason* s  prior  mortgage,  Fuller  v.  Benett  (a),  and  he 
therefore  took  subject  to  it.  Mason's  mortgage  was 
prior  in  date  and  he  had  a  superior  equity  to  Beadle, 
for  after  the  4th  of  September,  1852,  Rice  could  not  set 
up  the  title  of  the  building  society  obtained  by  him  on 
the  4th  of  September,  1852,  against  his  mortgagee 
Mason  ;  Otter  v.  Vaux  (b);  nor  can  any  one  claiming 
under  Rice  now  do  so.  Beadle,  instead  of  taking  a 
transfer  of  the  security  to  the  building  society,  paid  it 
off  and  took  a  separate  and  new  mortgage;  the  mortgage 
to  the  building  society  has  ceased  to  exist  and  cannot 
be  set  up  against  the  Plaintiff;  Parry  v.  Wright  (c); 
Toulmin  v.  Steere(d). 

Secondly,  it  appears  that  Messrs.  Lechmere  &  Co. 

claim  under  Thomas,  and  they  say,  that  having  got  in 

the 

(a)  2  Flare,  394.  (r)  1  Sim.  &  S.  369. 

(6)  6  De  G  x,M.3f  G.  638.  (d)  3  Aitr.  210. 
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1859.  the  legal  estate  from  Beadle  pendente  lite,  they  have  a 
better  equity.  But  Beadle  could  not,  after  bill  filed, 
alter  the  equities  between  the  parties,  and  if  he  had  the 

Rice.  legal  estate,  still,  when  his  mortgage  had  been  paid  off, 
be  became  a  trustee  with  a  duty  to  hold  the  legal  estate 
for  Mason,  of  whose  mortgage  he  had  notice  through 
his  solicitor  Thomas.  A  legal  estate  obtained  from  a 
trustee  under  such  circumstances  affords  no  protection, 
it  remains  still  subject  to  the  trust;  Carter  v.  Carter  {a). 

Mr.  E.  F.  Smith  for  Messrs.  Lechmere. 

The  question  arising  on  the  142/.  paid  to  the  building 
society  is  distinct  from  that  affecting  the  remainder  of 
the  350/.  Beadle's  money  was  employed  in  paying  the 
142/.,  and  to  that  extent,  he  stood  in  the  place  of  the 
building  society,  and  became  entitled  to  the  benefit  of 
all  their  securities  and  to  a  transfer  of  them.  This  and 
the  possession  of  the  deeds,  which  Beadle  obtained, 
gave  him  the  best  title  to  the  legal  estate ;  Maundrell 
v.  Maundrell  (b) ;  Ex  parte  Knott  (c).  The  legal  estate 
therefore  vested  in  Beadle  as  the  person  first  entitled  to 
the  equity  of  redemption. 

Secondly.  Messrs.  Lechmere  had  no  notice  of  Mason's 
mortgage  when  they  advanced  their  money,  they  have 
therefore  a  right  to  protect  themselves  by  the  legal 
estate,  although  obtained  pendente  lite  ;  Brace  v.  The 
Duchess  of  Marlborough  (rf) ;  Peacock  v.  Burt  (e).  But 
again,  the  legal  estate  was  properly  obtained,  pursuant 
to  a  written  engagement  given  to  Thomas  prior  to  the 
institution  of  the  suit,  and  of  which  Messrs.  Lechmere 

are 

(a)  3  K.  Sf  J.  617.  (<0  2  P.  Wms.  491. 

(6)  10  Vet.  246.  («)  Coote  on  Mortgage*,  App. 

(r)  11  V*.  618. 
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are  entitled  to  the  benefit.    He  also  cited  Hargreaves       1859. 
v.  Rothwell(a) ;  Tylee  v.  Webb  (i).  w v*^ 

PROSSBB 
V. 

Mr.  Elderton  and  Mr,  Millar  for  disclaiming  De-        R,C1- 
fendants. 

Mr.  C.  C.  Barber  in  reply, 

Tfte  Master  tf/M<?  Rolls* 

On  the  facts  of  the  case,  t  am  of  opinion  that  the 
legal  estate  was  not  vested  in  Beadle ;  but  I  express  no 
opinion  as  to  what  would  have  been  the  case,  if  the 
mortgagor  had  asked  a  third  person  to  pay  off  the 
benefit  building  society  on  a  deposit  of  the  title  deeds, 
and  if  that  alone  had  been  done. 

I  find,  on  the  facts  stated  to  me,  that  Rice,  the 
mortgagor,  applied,  through  Thomas,  his  solicitor,  to 
Beadle  to  borrow  300/.  which  he  intended  to  apply,  in 
the  first  place,  in  paying  off  the  benefit  building  society, 
Beadle  advanced  the  800/.  to  Thomas,  who  paid  off  the 
benefit  building  society  on  behalf  of  the  mortgagor,  and 
not  on  behalf  of  Beadle.  A  few  days  after,  Beadle, 
having  advanced  a  further  sum  of  60/.,  obtained  a  mort- 
gage by  a  direct  conveyance  of  this  property  from  Rice. 
It  is  clear  that  if  there  had  been  no  prior  mortgage  to 
Mason  this  deed  would  have  conveyed  the  legal  estate 
to  Beadle,  because  the  legal  estate  would,  in  the  first 
instance,  have  vested  in  the  mortgagor  on  paying  off  the 
benefit  building  society  and  afterwards  in  Beadle  by  the 
conveyance.  But  there  was  a  prior  mortgage  to  Mason, 
who,  therefore,  was  the  person  entitled  to  the  equity  of 
redemption,  and   the  question   is,  whether  the  legal 

estate 
(a)  1  Keen,  154.  (ft)  6  Beov.  552. 
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1869.  estate  is  not  vested  in  him  for  securing  him  the  amount 
due  on  his  mortgage?  That  is  the  view  which  I  take 
of  the  operation  of  the  act.  The  case  is  not  like  that  of 
a  transfer  of  a  term  to  secure  a  mortgage,  but  it  is  ana- 
logous to  the  case  of  a  term  to  secure  money  which  has 
been  paid  off  by  the  mortgagor,  who  afterwards  borrows 
money  on  another  mortgage.  That  being  so,  and  Beadle 
having  constructive  notice  of  Mason's  mortgage  and 
having  allowed  the  mortgagor  to  pay  off  the  building 
society  instead  of  taking  steps  to  retain  priority  over 
Mason's  mortgage,  he  I  think  must  take  subject  to  it. 
1  must  treat  the  constructive  notice  exactly  as  if  there 
had  been  actual  notice.  Direct  notice  was  given  to 
Thomas,  who  raised  money  from  Beadle  and  paid  off 
the  building  society. 

I  do  not  express  any  opinion  on  the  subsequent  part 
of  the  case,  as  to  the  principle  laid  down  in  Maundrell  v. 
Ma  undrellija) ;  Brace  v.  The  Duchess  of  Marlborough  (b). 
I  think  the  cases  all  establish  the  same  proposition, 
which  is,  that,  prior  to  the  decree,  any  body  may  get  in 
the  legal  estate  by  paying  off  the  person  who  has  the 
legal  estate  the  money  secured  by  it;  but  if  the  legal 
estate  be  in  the  hands  of  a  person  who  has  no  pecu- 
niary interest,  and  who  is  therefore  a  bare  trustee  with 
duties  to  perform,  the  getting  in  of  the  legal  estate  does 
not  alter  the  situation  of  the  parties,  which  remains  as 
it  was  before,  and  the  fact  of  obtaining  the  legal  estate 
under  such  circumstances  does  not  give  the  person 
obtaining  it  the  advantage  of  being  able  to  tack  his 
security  to  the  legal  estate.  If  it  were  otherwise,  a 
trustee  who  had  the  legal  estate  might  put  it  up  for  sale 
and  sell  it  to  the  person  who  would  give  the  largest  sum 
for  it.  I  think  the  getting  in  of  the  legal  estate  in  such 
circumstances  does  not  alter  the  situation  of  the  parties, 

and 
(a)  10  Vet.  246.  (6)  2  P.  Wmt.  491. 
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and  I  concur  with  the  opinion  of  Vice-Chancellor  Wood 
in  Carter  v.  Carter  (a),  that  they  remain  in  the  same 
situation. 

If  Beadle  had  the  legal  estate,  I  should  thee  hare  to 
consider  whether  there  was  that  species  of  privity 
between  the  parties,  that  Thomas  would  have  a  right  to 
call  for  the  legal  estate  in  the  first  instance,  and  whether 
the  Gloucester  Bank  would  have  acquired  Thomas9 
right  and  had  transferred  to  Messrs.  Lechmere  that  right. 
I  should  also  have  to  consider,  whether,  when  a  person 
pays  off  a  second  mortgagee  having  the  legal  estate, 
but  does  not  take  a  transfer  of  it,  he  is  entitled,  at  any 
time  before  decree,  to  say,  you  can  complete  the  trans- 
action and  assign  the  legal  estate  to  me  who  have  a 
better  right  to  it  But,  as  I  think  he  has  not  got  in 
the  legal  estate,  these  questions  do  not  arise,  and  the 
result  is,  that  the  Plaintiff  is  entitled  to  have  the 
ordinary  decree  of  foreclosure. 

(«)  3  K.Sf  J.  617. 


1869. 


JACKSON  v.  THE  RIGA,  &c,  RAILWAY 
COMPANY. 

rpHIS  sait  was  instituted  by  a  sole  Plaintiff  on  the 
■*■     27th,  of  August,  1860. 

Before  answer,  and  on  the  26th  of  October,  1869, 
Jackson  became  bankrupt.  Afterwards  his  assignee 
obtained  ex  parte  an  order  of  course  under  the  16  &  16 
Vict.  c.  86,  s.  62,  whereby  it  was  ordered  "  that  the 
suit  and  proceedings  be  earned  on  and  prosecuted,  at 
the  suit  of  the  assignees,  against  the  Defendants,  in  like 
manner  as  the  same  might  have  been  carried  on  and 
prosecuted  between  the  original  parties  to  the  suit." 

The 


I860. 
March  2\. 

A  sole  Plain- 
tiff became 
bankrupt. 
Held,  that  his 
assignees 
might  proceed 
in  the  suit  by 
an  order  under 
the  52nd  sec- 
tion of  the  15 
&  16  Vict.c. 
86. 
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1860.  The  52nd  section  of  this  act  is  in   the  following 

terms  :— 

"  Upon  any  suit  in  the  said  Court  becoming  abated 
Railway  *  ^y  death,  marriage  or  otherwise,  or  defective  by  reason 
Company.  Gf  some  change  or  transmission  of  interest  or  liability, 
it  shall  not  be  necessary  to  exhibit  any  bill  of  revivor  or 
supplemental  bill  in  order  to  obtain  the  usual  order  to 
revive  such  suit,  or  the  usual  or  necessary  decree  or  order 
to  carry  on  the  proceedings ;  but  an  order  to  the  effect 
of  the  usual  order  to  revive,  or  of  the  usual  supplemental 
decree,  may  be  obtained  as  of  course  upon  an  allegation 
of  the  abatement  of  such  suit,  or  of  the  same  having 
become  defective,  and  of  the  change  or  transmission  of 
interest  or  liability;  and  an  order  so  obtained,  when 
served  upon  the  party  or  parties  who,  according  to  the 
present  practice  of  the  said  Court,  would  be  Defendant 
or  Defendants  to  the  bill  of  revivor  or  supplemental  bill, 
shall,  from  the  time  of  such  service,  be  binding  on  such 
party  or  parties,  in  the  same  manner  in  every  respect  as 
if  such  order  had  been  regularly  obtained  according  to 
the  existing  practice  of  the  said  Court/9 

It  was  now  moved,  on  behalf  of  the  Defendants,  that 
this  order  might  be  discharged. 

Mr.  Follett  and  Mr.  Speed  in  support  of  the  motion. 
This  order  is  not  authorized  by  the  act,  which  was 
intended  to  apply  to  those  cases  only  where,  upon  a 
defect  in  a  suit,  it  might  be  continued  by  bill  of  revivor 
or  simple  supplemental  bill.  Here  an  original  bill,  in 
the  nature  of  a  supplemental  bill,  was  required,  for  that 
Lord  Redesdale  says, — "  If  a  sole  Plaintiff,  suing  in 
his  own  right,  is  deprived  of  his  whole  interest  in  the 
matters  in  question,  by  an  event  subsequent  to  the  insti- 
tution of  a  suit,  as  in  the  case  of  a  bankrupt  or  insolvent 
debtor, "whose  whole  property  is  transferred  to  assignees, 

or 
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or  in  case  such  a  Plaintiff  assigns  his  whole  interest  to 

another,  the  Plaintiff,  being  no  longer  able  to  prosecute 

for  want  of  interest,  and  his  assignees  claiming  by  a  title 

which  may  be  litigated,  the  benefit  of  the  proceedings  The  Riga,  &c 

cannot  be  obtained  by  a  supplemental  bill,  but  must  be     Company. 

sought  by  an  original  bill  in  the  nature  of  a  supplemental 

biir(a). 

The  distinction  is  obvious  as  is  pointed  out  by  Lord 
Redesdale  (b)  in  a  subsequent  passage,  in  which  he 
observes: — There  seems  to  be  this  difference  between  an 
original  bill  in  the  nature  of  a  bill  of  revivor,  and  an 
original  bill  in  the  nature  of  a  supplemental  bill : — 

"  Upon  the  first,  the  benefit  of  the  former  proceedings 
is  absolutely  obtained,  so  that  the  pleadings  in  the  first 
cause,  and  the  depositions  of  witnesses,  if  any  have  been 
taken,  may  be  used  in  the  same  manner  as  if  filed  or 
taken  in  the  second  cause;  and  if  any  decree  has  been 
made  in  the  first  cause,  the  same  decree  shall  be  made 
in  the  second;  But  in  the  other  case,  a  new  defence 
may  be  made;  the  pleadings  and  depositions  cannot  be 
used  in  the  same  manner  as  if  filed  or  taken  in  the  same 
cause  ;  and  the  decree,  if  any  has  been  obtained,  is  not 
otherwise  of  advantage  than  as  it  may  be  an  inducement 
to  the  Court  to  make  a  similar  decree.'9  The  legislature 
could  never  have  intended  to  take  from  a  Defendant 
the§e  rights  by  an  ex-parte  order. 

Mr.  JR.  Palmer  and  Mr.  Marten,  for  the  Plaintiff, 
were  not  called  on.  They  however  referred  to  Mac- 
donald  v.  Macfarlane  (c). 

The 

(a)  Lord  TUdetdale,  p.  65  (4M  (b)  Lord  Redesdale,  p.  72  (ilk 
edit.)  edit.) 

(c)  6  W.  R.  245. 
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vi^/  The  Master  °f the  Rolls. 

Jackson 

v.  I  am  of  opinion  that  tbe  order  is  right    Sucb  was, 

"railway  C'  '   doubt  not,  the  intention  of  the  legislature,  and  I 

Company,     think  it  within  the  words  of  tbe  52nd  clause  of  the 

statute  (a).    The  words  are  these : — [See  ante,  p.  76]. 

Nothing  can  be  more  clear  than  this : — Where  a  sole 

Plaintiff  becomes  bankrupt,  there  is  transmutation  of 

interest  from  him  to  his  assignees,  and  they  stand  in 

exactly  the  same  situation  in  which  he  previously  stood. 

The  legislature  was  of  opinion  that,  in  such  cases,  a 

supplemental  in  nature  of  original  bill  was  not  required 

to  set  the  suit  right.    It  is  difficult  to  distinguish  the 

niceties  and   technical   distinctions  between  a  supple* 

mental  bill  in  the  nature  of  an  original  bill,  and  an 

original  bill  in  the  nature  of  a  supplemental  bill.     Lord 

JRedesdale  (i)  treats  them  as  the  same  and  makes  no 

distinction  between  them. 

"  Wherever  a  suit  abates  by  death,  and  the  interest 
of  the  person  whose  death  has  caused  the  abatement  is 
transmitted  to  that  representative  which  the  law  gives  or 
ascertains,  as  an  heir  at  law,  executor  or  administrator, 
so  that  the  title  cannot  be  disputed,  at  least  in  tbe  Court 
of  Chancery,  but  the  person  in  whom  the  title  is  vested 
is  alone  to  be  ascertained,  tbe  suit  may  be  continued  by 
bill  of  revivor  merely."  When  the  transmutation  of 
interest  from  the  Plaintiff  was  a  matter  capable  of  being 
contested  in  Chancery,  then  the  relief  could  only  be 
sought  by  supplemental  bill  in  nature  of  original  bill, 
and  then  the  whole  matter  was  open ;  but  when  it  was 
by  a  person  suing  in  the  same  interest,  but  not  by 
transmutation  of  interest,  as  in  the  case  of  one  residuary 
legatee  who  took  up  suit  instituted  by  others,  it  was  by 
an  original  in  nature  of  supplemental  bill.  These  niceties 

are 
(a)  15  4  16  Vict.  c.  86.  (6)  Paget  80,  98. 
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are  purely  technical  and  ought  to  be  got  rid  of:  I  have 

no  doubt  that  the  intention  of  the  statute  was  expressly 

to  meet  such  cases  as  these.     The  clause  covers  the        AC*8°!f 

case  of  a  sole  Plaintiff  whose  whole  interest  has  been  The  Riga,  &c. 

transferred  to  another  person  by  insolvency  or  bank-     Company. 

ruptcy,  and  I  think  the  order  right. 

But  the  Defendant  is  not  without  his  remedy,  he  is  to 
be  at  liberty  to  apply  to  the  Court  to  discharge  the 
order  "  on  any  ground  which  would  have  been  open  to 
him  on  a  bill  of  revivor  or  supplemental  bill,  stating  the 
previous  proceedings  in  the  suit,  and  the  alleged  change 
or  transmission  of  interest  or  liability,  and  praying  the 
usual  relief  consequent  thereon." 

He  might,  for  instance,  move  to  discharge  this  order 
on  the  ground  that  no  assignee  had  been  appointed. 

No  evil  can  arise  in  this  case,  for  the  Defendants,  not 
having  answered,  will  have  an  opportunity  of  raising 
every  possible  objection  by  their  answer.     * 

I  concur  in  the  decision  of  Vice-Chancellor  Wood, 
and  am  of  opinion  that  the  case  is  within  the  act,  and 
that  the  order  cannot  be  discharged. 
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YESCOMBE  and  Wife  v.  WALTER  LANDOB, 
ROBERT  LANDOR  and  WALTER  SAVAGE 
LANDOR. 

May  5,31.     

A  judgment      T^HIS  case  came  on  upon  demurrer  to  a  bill  which 

creditor,  A      Btate(j  a8  follows :— On  the  31  st  of  January,  1859, 

though  unable 

to  proceed  in  the  Plaintiffs  duly  entered  up  judgment  against  the  De- 
tain tUteL  fendant  Walter  Savage  Landor,  in  an  action  for  libel 
fit  of  his  charge  brought  by  the  Plaintiffs  against  the  Defendant  Walter 
piration  of 6X"    Savage  Landor,  in  her  Majesty's  Court  of  Common 

a  year  (l  &      pieas  at  Westminster  for  L000Z.  damages,  and  362Z. 

2FiW.c.llO,  B    ' 

1. 13),  is,         costs. 

nevertheless, 

entitled  to 

have  the  life         Such  judgment  was,  on  the  7th  of  February,  1859, 

ddrtoHn  lands  ^ty  reg^8tered  with  the  senior  master  of  the  Court  of 
at  once  im-  Common  Pleas  at  Westminster,  pursuant  to  the  statute 
in  that  behalf. 


i  protection. 


The  judgment  debt  remains  unpaid,  and  the  De- 
fendant Walter  Savage  Landor  has  left  this  country, 
and  gone  to  Italy,  in  order  to  avoid  the  payment  of 
such  debt. 

The  Plaintiffs  have  duly  sued  out  a  writ  of  elegit  to 
recover  the  amount  of  their  judgment  debt,  and  the 
costs  of  the  writ  of  elegit,  but  they  have  been  unable 
to  execute  the  same,  in  consequence  of  Walter  Savage 
Landor  not  having  any  hereditaments  vested  in  him 
at  law. 

The  Plaintiffs,  however,  have  recently  discovered,  and 
it  is  the  fact,  that  certain  estates  of  considerable  value, 
known  as  the  Ipsley  Court  estate  in  the  county  of  Wor- 

cester, 
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cester,  and  the  Llantony  estate  in  the  county  of  Mon-  1869. 
mouthy  stand  limited  unto  and  to  the  use  of  the  Defend* 
ants  Walter  Landor  and  Robert  Landor,  their  heirs  and 
assigns,  upon  trust  for  the  Defendant  Walter  Savage 
Landor  for  his  life,  and  that  the  annual  income  of  the 
Ipsley  Court  estate  alone  is  about  1,200/.,  and  that 
the  Defendants  Walter  Landor  and  Robert  Landor  are 
about  to  pay  over  to  the  Defendant  Waller  Savage 
Landor  certain  rents  and  profits  of  the  said  estates,  or 
one  of  them,  and  intend  to  do  so  unless  they  shall  be 
restrained  from  so  doing  by  the  injunction  of  this  Court. 

The  Plaintiffs  have  given  to  the  said  Walter  Landor 
and  Robert  Landor  notice  of  the  judgment,  but  with- 
out any  effect. 

The  bill  prayed  as  follows  :— 

1.  That  the  Plaintiffs  may  be  declared  to  have  a  valid 
charge  upon  the  life  interest  or  other  the  estate  or 
interest  of  Walter  Savage  Landor  in  the  said  estates,  or 
either  of  them,  for  the  amount  of  their  judgment  debt 
and  interest  thereon,  or  to  be  entitled  to  the  aid  of  this 
Honorable  Court  in  obtaining  the  benefit  of  the  writ  of 
elegit  sued  out  as  aforesaid,  and  that  proper  directions 
may  be  given  for  giving  effect  to  such  declaration  as 
shall  be  made. 

2.  That  the  Defendants  Walter  Landor  and  Robert 
Landor  may  be  restrained,  by  the  order  and  injunction 
of  this  Honorable  Court,  from  paying  to  Walter  Savage 
Landor  any  rents  or  profits  of  the  said  estates  or  either 
of  them,  until  after  the  Plaintiff's  judgment  debt  and 
interest  and  the  costs  of  the  writ  of  elegit  and  the  costs 
of  this  suit  shall  be  satisfied. 

3.  That,  if  necessary,  a  receiver  of  the  rents  and 
profits  of  the  estates  may  be  appointed, 

voi*  xxviu — i,  a  To 
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1859.  To  this   bill   the    Defendants    Walter  Landor  and 

Robert  Landor  filed  a  general  demurrer  for  want  of 
equity. 

Mr.  R.  Palmer  and  Mr.  C.  Chapman  Barber,  in  sup- 
port of  the  demurrer.  First,  the  Plaintiffs  may  obtain 
relief  against  the  pure  trust  estate  through  his  elegit, 
Forth  v.  Duke  of  Norfolk  (a);  and  he  requires  no  aid 
from  this  Court. 

Secondly,  the  13th  section  of  the  1  &  2  Vict.  c.  110, 
which  gives  to  the  judgment  creditor  a  charge  on  the 
estate  of  his  judgment  debtor,  provides,  that  no  judg- 
ment creditor  shall  be  entitled  to  proceed  in  equity  to 
obtain  the  benefit  of  such  charge  until  after  the  ex- 
piration of  one  year  from  the  time  of  entering  up 
such  judgment.  The  Plaintiffs,  therefore,  are  not  en- 
titled to  the  aid  of  this  Court  until  the  expiration  of  one 
year  from  the  time  of  entering  up  their  j  udgment;  Smith 
v.  Hurst  (b);  The  Derbyshire  Railway  Company  v. 
Bainbrigge  (c).  The  statute,  in  fact,  prohibits  any  pro- 
ceeding in  equity  for  a  year ;  Mackinnonv.  Stewart  (d). 
In  Smith  v.  Hurst  (c),  the  Court  held,  that  it  could 
not,  under  the  13th  section,  even  appoint  a  receiver. 

Thirdly,  the  Plaintiff  may  be  entitled  to  a  discovery. 
Mountfordv.  Taylor  (/) ;  but,  having  prayed  relief,  the 
bill  is  demurable ;  Albretcht  v.  Sussmann  (g). 

Mr.  Follett  and  Mr.  Southgate,  contra.    The  present 

bill  is  founded  on  the  decision  of  Lord  Truro  in  Watts 

v.  Jefferyes(h)  under  the   14th  section,  where  similar 

words  are  used  in  regard  to  stock,  &c,  charged  ;  it 

provides,  "that  no  proceeding  shall  be  taken  to  have 

the 
(a)  4  Madd.  503.  (e)  1  Colt.  C.  C.  705. 

(6)  10  Hare,  30.  (f)  6  Ves.  787. 

(r)  15  Beav.  146.  fe)  2  Fes.  $  B.  323. 

{d)  1  Sim.  N.  S.  76.  {h)  3  Mac.  $  Gor.  372. 
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the  benefit  of  such  charge  until  after  the  expiration  1859. 
of  six  calendar  months  from  the  date  of"  the  charg- 
ing order.  Lord  Truro  made  a  stop  order,  preventing 
the  judgment  debtor  receiving  the  dividends  accruing 
within  the  six  months.  He  observed,  "the  correct  con- 
struction of  the  proviso  in  the  statute  seems  to  be, 
that,  although  no  steps  can  be  taken  to  enforce  imme- 
diate payment  of  the  debt,  by  realising  the  security, 
yet  that  the  judgment  creditor  may,  in  the  meantime, 
by  force  of  the  order,  prevent  the  security  given  him 
by  the  statute  from  being  defeated  or  diminished  pro 
tanto,  by  stopping  payment  to  the  debtor  of  part  of  his 
security.  When  the  debtor  is  entitled  to  the  dividends 
only,  the  payment  of  any  part  of  such  dividends  to 
him  is,  in  fact,  equivalent  to  a  transfer  of  part  of  the 
capital  where  he  is  entitled  to  the  capital.  I  think, 
therefore,  that  the  Petitioner  is  entitled  to  the  stop 
order." 

Courtoy  v.  Vincent  (a) ;  Archbold's  Pr.  (J) ;  Jeffer- 
son v.  Dauson  (c)  ;  Neate  v.  Duke  of  Marlborough  (d) ; 
17  %  18  Vict  c.  126,  s.  61  ;  Gore  v.  Bowser  (e) ;  Ben- 
nett v.  Powell(f);  Harris  v.  Davison  (g);  Prideaux 
on  Judgments  (A),  were  also  cited. 

The  Master  of  the  Rolls. 

This  demurrer  raises  two  questions ;  first,  as  to  the      May  31. 

construction  of  the  statute  of  the  1  &  2  Vict.  c.  110, 

and  the  second,  whether,  on  the  allegations  of  the  bill, 

in  case  the  first  question  is  decided  in  favor  of  the 

Defendant,  the   Plaintiffs  have  stated  a  case  which 

entitles  them  to  the  relief  they  ask. 

The 

(a)  15  Bern.  486.  («)  3  Smalt  Sf  G.  1,  affirmed 

(b)  Page  649.  by  the  Lords  Justices. 
(*)  2  Keblc,  621.  (/)  3  Drew.  326. 
(d)  3  M.  $  Cr.  407.  (/?)  15  Sim.  128. 

(A)  Page  3. 

o2 
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The  Plaintiffs  have  obtained  a  judgment  at  law  for 
1,362/.  against  the  Defendant,  who  is  living  out  of  the 
jurisdiction.  The  judgment  was  duly  registered  on  the 
7th  of  February  last,  and  the  Plaintiffs  have  issued  a 
writ  of  elegit  against  the  absent  Defendant,  whose  lands 
are  vested  in  the  trustees  in  fee  on  trust  for  him  for 
life. 

It  was  argued,  that  the  Plaintiffs  have  no  power  to 
institute  any  proceedings  until  the  expiration  of  one 
year  from  the  time  of  entering  up  the  judgment.  This 
depends  on  the  13th  section,  which  enacts,  that  a  judg- 
ment "  shall  operate  as  a  charge  upon  all  lands"  of  the 
debtor  and  shall  be  binding  as  against  him,  and  that 
every  judgment  creditor  shall  have  the  same  remedy, 
in  a  court  of  equity,  against  the  hereditaments  so 
charged,  as  he  would  have,  in  case  the  debtor  had,  by 
writing,  agreed  to  charge  the  same ;  "  provided  that  no 
judgment  creditor  shall  be  entitled  to  proceed  in  equity 
to  obtain  the  benefit  of  such  charge,  until  after  the 
expiration  of  one  year  from  the  time  of  entering  up 
such  judgment." 

It  was  argued,  on  behalf  of  the  Defendant,  that  this 
proviso  is  express,  that  it  prohibits  any  suit  until  one 
year  has  elapsed,  and  assuming  that  this  Court  would 
interfere  to  prevent  the  destruction  of  the  property 
during  that  period,  still  that  such  a  principle  does  not 
apply  when  the  judgment  debtor  is  in  possession  and  he 
is  not  charged  with  the  commission  of  any  waste. 

The  Plaintiffs  rely  on  the  case  of  Watts  v.  Jefferyes  (a). 
There,  a  judgment  creditor  had  obtained  a  charging  order 
on  stock  in  Court  to  which  his  debtor  was  entitled  for 

life, 
(a)  3  Mac,  4-  Gor.  372, 


Yeicombb 

V. 
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life,  and  the  14th  section  of  the  1  &  2  Vict  c.  HO,  1859. 
enacts,  as  to  stocks,  "  that  no  proceeding  shall  be  taken 
to  have  the  benefit  of  such  charge  until  after  the  expi- 
ration of  six  calendar  months  from  the  date  of  such  Landor, 
order."  Lord  Truro  held,  that  the  judgment  creditor 
was  entitled  to  a  stop  order  on  the  dividends  within  the 
six  months.  He  observes,  that  the  intention  of  the 
section  was  to  secure  the  judgment  creditor,  which 
could  not  effectually  be  done,  except  by  impounding 
the  dividends  on  the  stock. 

The  decision  in  that  case,  it  is  true,  was  upon  stock 
in  the  funds,  but  I  think  that  the  reasoning  is  equally 
applicable  to  the  case  of  land.  A  distinction  insisted 
on  between  stock  and  land  was  this : — That  one  can 
be  dissipated,  while  the  other  cannot,  and  that  that 
distinction  is  recognized  in  the  15th  section  as  to  a  dis- 
tringas on  stock;  but  that  no  such  provision  was  re- 
quired  as  to  land. 

I  reserved  my  judgment  to  consider  this  point,  but,  in 
my  opinion,  the  supposed  distinction  between  stock  and 
land  is  not  to  be  found  in  the  act,  and  cannot  be  sup- 
ported on  principle.  When  the  debtor  is  entitled  to  an 
absolute  interest,  whether  in  stock  or  land,  the  judg- 
ment creditor  cannot  affect  the  income  during  the  six 
months  or  the  year,  as  the  case  may  be ;  but  when  the 
interest  is  for  life,  the  subject-matter  charged  consists 
of  the  income.  Lord  Truro  observes,  "  if  the  respond- 
ent's interpretation  of  the  statute  is  correct,  the  security 
of  the  creditor  would  be  very  different  when  the  debtor 
is  entitled  to  the  dividends  from  what  it  is  when  such 
debtor  is  entitled  to  the  stock.  No  part  of  the  security 
upon  the  stock  could  be  diminished  ;  but  if  the  dividend 
which  should  accrue  during  the  six  months,  might  be 
received  by  the  debtor,  the  security  of  the  judgment 

creditor 
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1869.       creditor  would  be  diminished  pro  tanto,  and  it  might 
constitute  the  whole  interest  of  the  debtor." 


It  is  true,  that  in  the  case  suggested  of  a  mortgage 
of  a  life  interest,  with  a  proviso  against  entry  until  the 
expiration  of  twelve  months,  the  Court  will  allow  the 
mortgagor  to  receive  the  intermediate  rents,  but  that 
depends  on  the  express  words  of  the  contract.  The 
question  here  is,  not  what  is  the  contract,  but  what  is 
the  construction  to  be  put  on  the  act  of  parliament. 
It  is  silent  as  to  the  dividends  of  stock,  and  yet  when 
the  subject  of  the  charge  was  a  life  interest,  Lord 
Truro  held,  that  the  mortgagor  could  not  take  the 
intermediate  dividends.  Here  the  subject-matter  is  the 
rents  of  real  estate  held  for  life,  and  there  can  be  no 
practical  charge  on  rents,  if  they  are  allowed  to  be  paid 
to  the  debtor.  The  statute  says,  there  is  to  be  a  charge, 
but  the  judgment  creditor  is  not  to  proceed  to  get  the 
benefit  of  the  charge  until  after  a  year.  If  the  debtor 
were  to  die  within  the  year,  the  judgment  creditor  would 
get  nothing,  although  the  act  gives  him  an  express 
charge,  unless  the  Court  were  to  interfere  to  stop  the 
payment  of  the  rents.  If  the  debtor  had  an  estate  of 
inheritance,  the  Court  would  interfere  to  prevent  its 
destruction,  by  pulling  down  houses  or  the  like ;  but 
the  case  of  a  life  interest  is  stronger,  because  the  in- 
heritance could  not  be  absolutely  destroyed  while  the 
receipt  of  the  income  would  enable  the  debtor,  if  he 
died  within  the  year,  to  dissipate  the  whole  subject  of 
the  charge. 

I  am,  therefore,  of  opinion  that  the  judgment  creditor 
is  entitled  to  have  the  rents  impounded  in  the  hands  of 
the  trustees,  until  he  is  in  a  position  to  institute  pro- 
ceedings to  obtain  the  benefit  of  the  charge  under  the 

statute. 
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statute.    The  demurrer  must  be  overruled,  and  an  in-        1859. 
junction  granted   to  restrain  the  trustees  paying  over 
the  rents. 


JENKINS  v.  GREEN.  (No.  3.)  March  21- 

June  4,  1 1 . 

npHIS  case,   reported   in  a   former  volume  (a),  wasThe5&6 

again  brought  on  for   the  consideration  of  the  jM*,c,427 
°  °  does  not  re- 

Court.  peal  the  13 

Eli*,  c.  10; 

and  therefore 

The  Plaintiff,  the   rector  of  Filling  ham,  agreed  in  a  rector  may 

1855,  to  grant  a  farming  lease  of  the  glebe  for  fourteen  giebe  under 

years  at  a   rent   payable   half-yearly.     The  enabling  t^®s^ltute  of 

statute  (5  &  6  Vict.  c.  27)  requires  the  rent  to  be  re-  though  the 

served  quarterly.    The  Court,  on  the  former  hearing  (a),  ^To^rmMe 

held,  that  it  would  not  compel  the  lessee  to  take  a  lease  to  the  reatric- 

reserving  the  rent  quarterly,  and  secondly,  that  it  would  by"he™utute 

not,  in  the  face  of  the  requirements  of  the  act  of  par-  of  Victoria. 

liament,  approve  of  a  lease  reserving  the  rent  half-yearly, 

and,  consequently,  that  the  lessor  could  not  grant  a 

valid  lease. 

The  case,  being  in  chambers,  was  again  brought 
before  the  consideration  of  the  Master  of  the  Rolls, 
with  reference  to  a  new  point  referred  to  in  the  argument 
and  judgment,  which,  it  was  alleged,  would  remove  the 
difficulty. 

Mr.  22.  Palmer  and  Mr.  Beaumont,  for  the  Plaintiffs. 
The  rector,  with  the  consent  of  the  bishop  and  patron, 
has  full  power  to  grant  a  lease  of  the  glebe  for  four- 
teen years,  reserving  the  rent  half  yearly.    At  common 

law, 
(a)  27  Bean.  437,  440. 
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1859.  law,  parsons  and  vicars,  with  the  consent  and  con- 
firmation of  the  patron  and  ordinary,  might  grant  leases 
to  any  extent  and  without  any  restriction.  Their  rights, 
which  were  unaffected  by  the  32  Hen.  8,  c.  28,  were 
afterwards  limited  by  the  13  Eliz.  c.  10.  This  statute 
enacts,  that  all  leases  by  any  parson  or  vicar,  "  other 
than  for  the  term  of  twenty-one  years,  or  three  lives 
from  the  time  as  any  such  lease  or  grant  shall  be  made 
or  granted,  whereupon  the  accustomed  yearly  rent  or 
more  shall  be  reserved  and  payable  yearly  during  the 
said  term,  shall  be  utterly  void  and  of  none  effect." 
This  is  a  restraining  statute  ;  but  it  contains  no  restric- 
tion as  to  reserving  the  rent  half-yearly  or  quarterly, 
and,  provided  the  lease  conforms  to  the  eight  rules  men- 
tioned in  Bacon's  Abr.9  tit.  "Leases"  (E)(e),  and  is 
confirmed  by  the  patron  and  ordinary,  it  will  bind  the 
successor. 

The  subsequent  act  of  5  &  6  Vict.  c.  27,  as  its  title 
and  recital  denote,  is  an  enabling  act,  "for  better  enabling 
incumbents  of  ecclesiastical  benefices  to  demise  their 
lands  belonging  to  their  benefices  on  farming  leases." 
This  last  act  in  no  ways  restricted  the  existing  powers  of 
incumbents,  but  merely  extended,  or  "  better  enabled," 
them  to  grant  leases;  so  that,  although  the  Plaintiff 
may  not  be  empowered  to  grant  the  lease  under  the 
second  act,  there  is  nothing  to  prevent  him  doing  so 
under  the  common  law  power,  as  restricted  by  the  first 
act  (13  Eliz.  c.  10,  s.  3).  Although  the  statute  of 
Elizabeth  provides  that  these  leases  shall  not  exceed 
twenty-one  years,  yet  it  is  settled,  that  such  a  lease  for 
fewer  years  is  good;  Bacon's  Abr.(h).  Here  the  ac- 
customed yearly  rent  is  reserved,  and  the  necessary 
consents  can  be  obtained. 

tt 

(a)  Vol.  4,  p.  686.  (6)   Vol,  4,  p.  708. 
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It  is  impossible  to  hold  that  the  statute  of  Elizabeth 
is  repealed  by  the  5  &  6  Vict.  c.  27,  for  there  are  no  ex- 
pressions in  the  latter  statute  to  warrant  such  a  construe- 
tion,  and  it  is  a  rule  that  "an  affirmative  statute  giving 
a  new  right  does  not,  of  itself  and  necessarily,  destroy 
a  previous  existing  right  created  by  another  statute,  to 
which  it  does  not  refer;"  Of Flaherty  v.  McDowell (a). 

Mr.  Selwyn  and  Mr.  Nalder,  for  the  Defendant, 
argued,  that  the  two  acts  being  in  pari  materia,  must  be 
construed  together,  and  that  no  lease  could  be  granted, 
under  the  first  act,  except  subject  to  the  restrictions  im- 
posed by  the  second,  and  that  as  the  second  act  required 
the  rent  to  be  reserved  quarterly,  no  lease  could  be 
granted  under  the  first  statute  except  in  that  form. 

The  following  authorities  were  also  referred  to : — 

Burns Ecc.  Law (b);  Blacks  tone's  Commentaries  (c); 
Carter  v.  Clay  coles  (rf);  Doe  d.  Tennyson  v.  Yarbo- 
rough(e);  Good  title  v.  Fu  nucan  (/ ) ;  The  Bishop  of 
Hereford  v.  Scory  (y). 

The  Master  of  the  Rolls. 

I  am  of  opinion  that  the  lease  agreed  to  be  granted 
by  the  Plaintiff  would  have  been  perfectly  valid  if 
granted  prior  to  the  5  Vict.  c.  27,  for  it  in  no  way  con- 
travenes the  restrictions  imposed  by  that  statute. 

I  am  also  of  opinion  that  the  last  statute  in  no  way 
impairs  the  powers  of  incumbents  under  the  former  act. 

It  was  contended,  on  behalf  of  the  Defendant,  that 

all 

(«)  6  H.  of  L.  Cat.  142.  (d)  1  Leon,  306. 

(6)  FW.2,  PhUltmorct  Edition,  (e)  1  Bing.  24. 

f if.  "  Leutet;1  452.  (/)  2  Dougl.  565. 

(r)  Vol.  2,  p.  318.  (g)  Cro.  Eh.  874. 
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1859.  all  the  statutes  must  be  read  together ;  but  if  I  acceded 
to  this  argument,  to  its  full  extent,  I  must,  in  fact, 
decide  that  the  earlier  statutes  are  repealed  by  the  last, 
which  contains  no  such  repealing  clause.  I  think  the 
object  of  the  5  &  6  Vict.  c.  27,  was  to  give  additional 
power  to  grant  leases  of  land  attached  to  benefices,  in 
cases  where  no  such  power  previously  existed.  Thus, 
for  instance,  by  the  former  act,  no  power  was  given  to  let 
lands  which  had  not  been  accustomed  to  be  let,  for  the 
accustomed  rent  must  be  reserved,  but  such  a  power  is 
conferred  by  the  later  statute. 

The  discrepancy  pointed  out  between  the  two  acts 
renders  it  impossible  to  read  them  together,  and,  accord- 
ing to  the  rules  of  interpretation  of  statutes,  the  former 
statute  cannot  be  held  to  be  repealed  merely  by  in- 
ference (o). 

The  incumbent  has  agreed  to  grant  a  lease  of  these 
lands,  which  he  has  been  accustomed  to  let,  and  con- 
formable with  all  the  restrictions  in  the  first  act;  I  think 
the  last  act  does  not  restrict  his  power,  and  that  he  is 
able  to  grant  the  lease. 

(a)  See  7  Bac.  Abr.  443,  and  the  references. 
Note. — This  case  teas  affirmed  by  Lord  Campbell  (L.C.) 
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SCALES  v.  BAKER. 

March  1,  2. 
N  the  marriage  of  Mr.  and  Mrs.  Scales  in  1840,  an  The  wife's 
annuity  of  160/.  which  belonged  to  Mrs.  Scales  wa*!nve8ted  * 
was  settled  on  her  for  her  separate  use.     The  annuity,  'J  *h«r«>  in 
as  received,  was,  from  1843  to  1848,  invested  in  the  names  of  her- 
purchase  of  shares   in   the   London  and   Westminster  uelfunddhCTh 

Bank,  in  the  joint  names  of  Mr.  and  Mrs.  Scales.  husband  in- 

duced his  wife 
to  join  in  sell* 
In  1860,  a  separation  took  place  between  them,  which  ing  them, 

continued  until  the  death  of'Mr.  Scales.     In  1866,  Mr.  mPise  to're^in^ 

Scales,  fearing  the  responsibilities  of  shareholders  in  y««tthepro- 

duce  in  their 
joint  stock  banks,  persuaded  his  wife  to  join  in  a  sale  joint  names. 

of  the  shares,  he  (as  Mrs.  Scales  stated  on  oath)  "  pro-  aione^e'ived 

mising  to  invest  the  proceeds  of  the  shares  in  the  pur-  the  produce, 

chase  of  property  to  be  settled  upon  her  in  the  same  to  hbwife^e 

manner  as  the  bank  shares."    Another  witness  said,  he  employed  it  in 

"  promised  when  he  saw  an  investment,  he  would  invest  for  the  pur- 

again  in  their  joint  names."  cha8e  of  a  real 

°  *  estate  con- 

veyed to  him 

On   the  29th  of  January,    1867,   the  shares  were  ft^E^ 

accordingly  sold  for  2,100/.,  which  sum  was  received  by  her  husband. 

Mr.  Scales  alone.     Mr.  Scales,  without  the  concurrence  wa*fl  e'ntiUed  to 

or  knowledge  of  his  wife,  purchased  a  farm  at  Horn-  a  lien  on  the 
•        i       i  .  ■  1 1        ,  .        i         ■     ,.  i      relll  ettate  for 

church,  which  was  conveyed  to  him  alone  in  fee,  in  the  the  amount. 

month  of  April,  1867;  and  the  2,100/.  was,  in  fact, 
employed  by  him  in  part  payment  of  the  purchase- 
money. 

In  1868,  Mr.  Scales  died,  and  the  Plaintiff,  his 
widow,  instituted  the  present  suit  against  his  repre- 
sentatives, seeking  to  make  bis  estate  liable  for  the 

2,100/., 


92  CASES  IN  CHANCERY. 

1859.       2,100/.,  and  to  have  a  lien  on  the  Hornckurck  property 

^v-^      for  that  amount. 
Scales 
v. 

Baker.  Mr.  R.  Palmer  and  Mr.  De  Gex,  for  the  Plaintiff. 

Mr.  Lloyd  and  Mr.  Martindale,  conlri,  for  one  of 
the  legal  personal  representatives  and  residuary  lega- 
tees. 

Mr.  Selwyn  and  Mr.  Pepys,  for  two  executors. 

Mr.  Bagskawe,  jun.,  for  another  Defendant. 

Darkin  v.  Darhin  (a) ;  Brooke  v.  Brooke  (b) ;  Skin- 
ning v.  Style  (c);  Rick  v.  Cockell(d)\  Dummer  v. 
Pitcher  (e);  Wilde  v.  Wilde  (f);  Roper  on  Husband 
and  Wife  (g)f  were  cited. 

Mar.  2.  The  M  aster  of  tke  Rolls,  being  satisfied  that  the 

London  and  Westminster  Bank  shares  had  been  pur- 
chased out  of  the  wife's  separate  estate,  and  that  the 
produce  of  the  sale  of  the  shares  had  been  employed  by 
Mr.  Scales  in  part  payment  of  the  purchase-money  of 
the  estate  at  Hornckurck,  was  of  opinion  that  the 
Plaintiff  had  a  right  to  follow  it  into  the  estate.  His 
Honor  therefore  declared,  that  the  Plaintiff  had  a  lien 
on  that  estate  for  the  2,100/.  and  interest  from  the 
death  of  Mr.  Scales. 

(«)  17  Beav.  578.  (c)  2  MyL  $  Kce.  262. 

(6)  25  Beav.  342.  (/)  Cited  in  1  Roper,  Hutb. 

ic)  3  P.  Wms.  334.  Sf  Wife  (2nded.) 

(d)  9  Vet.  369.  (*)  Vol.  2,  p.  220  (2nd  ed.) 
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WILLIAMS  v.  NASH. 

July  7. 

T>  Y  letters-patent,  dated  the  26th  of  February,  1855,  Letters-patent 

^    her  Majesty  granted  to  the  Defendant  Nash  the  0*  February] 

exclusive  right  of  making,  &c.  certain  painting  brushes,  1855«  were» 

-..,«  ..  «t  ~  »  under  the  16 

of  which  he  was  the  inventor,  for  the  term  of  fourteen  Vict.  c.  5,  ».  2, 

years,  but  upon  an  express  condition  for  making  it  |? cea8e.  "  ?l 
.       .  r  r  °        the  expiration 

void,  if  he  should  not  file  a  specification  "within  six  of  three  yean 

calendar  months  next  and  immediately  after  the  date  [jJJJJ^j! eu^f 

of  these  our  letters-patent ;"  and  also  if  he  "  shall  not  there  be  paid, 

pay  the  stamp  duty  of  50/.  and   produce  these  our  pirationofthe 

letters-patent,  stamped  with   a  proper  stamp  to  that  Mid  tl),ree 

t  _  .  yeart,    an  ad- 

amount,  at  the  office  of  our  commissioners  of  patents  ditional  stamp 

for  inventions,  before  the  expiration  of  three  years'  from  £™|£  Jjj^* 

the  date  of  these  our  letters-patent,  pursuant  to  the  pro*  duty  was  paid 

visions  of  the  act  of  the  16th  year  of  our  reign,  chapter  ™  jv^J^ 

V*C.fc.  1858.    BiU, 

that  the  pay- 
ment had  been 

The  2nd  section  of  the  act  in  question,  16  k  17  Vict.  ™ade.  witWn_ 

the  time,  and 
C  5,  IS  as  follows  :—  that  the  patent 

was  still  sub* 

"All   letters-patent  shall  be  made  subject  to  the  sisting. 

condition,  that  the  same  shall  be  void,  and  that  the 
powers  and  privileges  thereby  granted  shall  cease  and 
determine,  at  the  expiration  of  three  years  and  seven 
years,  respectively,  from  the  date  thereof  unless  there 
be  paid,  before  the  expiration  of  the  said  three  years 
and  seven  years  respectively,  the  stamp  duties  in  the 
schedule  to  this  act  annexed,  expressed  to  be  payable 
before  the  expiration  of  the  third  year  and  of  the 
seventh  year,  respectively." 

The 
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1859.  The  schedule  to  the  act  is  partly  as  follows : 

Williams         "  ^e  BChedule  of  stamp  duties  to  be  paid,  to  which 

».  this  act  refers." 

Nash. 

"  On  the  letters-patent,  or  a  duplicate  thereof,  before 

the  expiration  of  the  third  year/'  50/. 

The  Defendant  Nash,  in  1856,  mortgaged  these 
letters-patent  to  the  Plaintiff,  and  he  (Nash)  became 
bankrupt  in  1857.  His  assignee,  after  having  at- 
tempted unsuccessfully  to  sell  the  patent  by  public 
auction,  assigned  it  to  the  Plaintiff. 

Shortly  before  three  o'clock  on  the  26th  of  February, 
1858,  the  Plaintiff  paid  the  50/.  stamp  duty  payable,  in 
order  to  prevent  its  forfeiture. 

Notwithstanding  the  assignment,  the  Defendant  Nash 
went  on  making  and  selling  the  brushes  and  infringing 
the  patent.  The  Plaintiff  thereupon  instituted  the 
present  suit  against  him,  praying  an  injunction  and  an 
account  of  the  profits. 

The  Defendant  insisted  that  the  payment  of  the  50/. 
stamp  duty  on  the  26th  of  February,  1858,  was  too 
late,  and  that  the  patent  had  in  consequence  deter- 
mined. 

Mr.  B.  Palmer  and  Mr.  C.  Ellis,  for  the  Plaintiff. 

Mr.  J.  H.  Palmer,  for  the  Defendant,  cited  Russell  v. 
Ledsam  (a). 

The  Master  of  the  Rolls. 

If  the  language  of  the  act  had  been,  three  years  from 

"the 
(a)  14  Mee.  $  W.  574 ;  1  H.o/L.  Cos.  687. 
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"the  day  of  the  date  thereof/9  then  there  can  be  no  1859. 
doubt  that  the  three  years  would  not  have  began  to  run 
until  the  following  day,  for  when  the  time  for  doing  an 
act  begins  to  run  from  a  particular  date,  it  commences 
on  the  day  following.  Here  the  words  of  the  act  are, 
"  from  the  date  thereof/'  which  are  synonymous.  Con- 
sequently, the  three  years  would  not  expire  until  the 
midnight  of  the  third  anniversary  of  the  day  of  the  date 
of  the  patent,  that  is  until  twelve  o'clock  on  the  26th 
of  February,  1868. 

The  very  distinction  which  makes  this  patent  valid 
appears  to  me  to  have  been  drawn  by  Baron  Parke, 
in  Russell  v.  Ledsam  (a).  He  says,  "  the  usual  course, 
in  recent  times,  has  been  to  construe  the  day  exclusively, 
whenever  anything  was  to  be  done  in  a  certain  time 
after  a  given  event  or  date,  and  consequently,  the  time 
for  inrolling  a  specification  within  the  six  months  given 
by  the  proviso  is  reckoned  exclusively  of  the  day  of  the 
date.19 

The  payment  of  the  stamp  duty  on  the  26th  of  Fe- 
bruary was  therefore  within  time,  and  the  patent  is  still 
subsisting.  Consequently  the  Plaintiff  is  entitled  to  the 
relief  he  asks  and  with  costs. 

(a)  14  Mee.  <$•  W.  374. 
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1860. 


Jan.  26,  28. 

A.  B,  was 
entitled  to 
5,000/. 
charged  on  a 
freehold.     It 
was  secured 
by  the  legal 
estate  vested 
in  her,  but  no 
one  was  per- 
sonally liable 
to  pay  it. 
A.  B.  exe- 
cuted a  volun- 
tary settle- 
ment, by 
which  she  as- 
signed the 
money  to  trus- 
tees, and  gave 
them  a  power 
of  attorney  to 
recover  it : 
but  she  re- 
tained the 
legal  estate. 
HeM,  that  as 
the  money 
could  only  be 
recovered 
upon  a  recon- 
veyance of  the 
legal  estate 
to  the  owner, 
which  the 
trustees  were 
unable  to  pro- 
cure, the 
voluntary  set- 
tlement was 
incomplete 
and  could 'not 
be  enforced 
against  the 
settlor  or  her 
estate. 


WOODFORD  t;.  CHARNLEY. 

TOY  indenture  of  lease  and  releuse  dated  in  1829,  John 
-*~*  Willoughby  Fisher  conveyed  some  freehold  pro- 
perty to  Alice  Fisher,  widow,  in  fee,  subject  to  re- 
demption on  payment  by  John  Willoughby  Fisher,  his 
heirs,  &c,  unto  Alice  Fisher  of  5,000/.  and  interest  in 
July  following.  The  release  contained  covenants  on 
the  part  of  John  Willoughby  Fisher  for  quiet  enjoyment, 
but  no  covenant  for  the  payment  of  the  5,000/. 

John  Willoughby  Fisher  died  intestate  in  1837,  and 
the  equity  of  redemption  descended  on  James  German 
Fisher,  his  heir  at  law. 

By  a  voluntary  deed,  dated  in  1848,  and  made 
between  Alice  Fisher  of  the  one  part,  James  German 
Fisher  of  the  second  part,  and  James  German  Fisher, 
Richard  Edward  Alison  and  the  Plaintiff  Matthew 
Daoies  (trustees)  of  the  third  part,  after  reciting  that  the 
property  was  subject  to  the  payment  of  5,000/.  and 
interest,  as  James  German  Fisher  thereby  admitted, 
Alice  Fisher  assigned  the  said  sum  of  5,000/.  to  the 
three  trustees,  upon  the  trusts  after  declared.  And  Alice 
Fisher  thereby  appointed  the  three  trustees  her  attornies 
irrevocable  for  recovering  the  moneys  thereby  assigned. 
And  it  was  thereby  expressed  to  be  agreed  and  declared 
by  and  between  the  parties  thereto,  that  the  trustees 
should  stand  possessed  of  the  5,000/.  upon  trust  for 
Alice  Fisher  for  life,  and  afterwards  on  trust  to  pay  her 
daughter  Alice  an  annuity,  and  to  divide  the  residue 
equally  between  the  settlor's  children. 

The 


CASES  IN  CHANCERY. 

The  legal  estate  in  the  property  was  never  conveyed 
by  Alice  Fisher  to  the  trustees. 

In  1851,  Alice  Fisher  destroyed  the  voluntary  settle- 
ment of  1848;  and  in  1852,  she  received  the  mortgage 
money  from  JEbenezer  Roscoe  Fisher,  the  devisee  of 
James  German  Fisher,  and  reconveyed  the  premises  to 
him. 

Tn  1858,  Alice  Fisher  died,  and  the  Defendant 
Charnley  was  her  executor. 

The  question  in  the  cause  was,  whether  the  voluntary 
settlement  of  1848  was  complete,  so  as  to  be  binding  on 
Alice  Fisher.  The  bill  prayed  a  declaration  that  it  was 
an  incomplete  voluntary  settlement  as  to  the  5,600/. 
secured  by  the  mortgage,  and  that  such  sum  was  not 
effectually  bound  thereby,  and  that  the  estate  of  Alice 
Fisher  was  liable  to  repay  the  same. 

It  was  argued,  on  the  one  hand,  that  the  legal  estate 
not  having  been  conveyed,  the  settlement  was  incom- 
plete, for  without  the  means  of  restoring  the  legal  estate, 
the  trustees  had  no  means  of  compelling  payment  of  the 
mortgage  money  (a).  Tha^the  only  mode  of  recovering 
the  mortgage  money  would  be  by  a  suit  in  this  Court  to 
compel  a  further  assurance ;  but  that  it  was  quite  settled 
by  authority,  that  a  court  of  equity  would  grant  no  such 
relief  to  a  party  claiming  under  a  voluntary  settlement. 

On  the  other  hand,  it  was  argued,  that  there  was 
a  complete  and  perfect  assignment  of  the  money,  and 
that  the  power  of  attorney  enabled  the  trustees  to  re- 
cover the  estate,  and  to  give  a  valid  receipt  for  the 
money  in  the  name  of  Alice  Fisher,  the  settlor. 
Secondly,  that  there  was  a  valid  declaration  of  trust  of 

the 
(a)  See  Palmer  v.  llendrie,  27  Bear.  349. 
VOL.  XX VIII—  h  E 
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tbe  money  on  which  the  Court  would  act ;  and,  thirdly, 
that  the  circumstance  that  James  German  Fisher,  whose 
estate  was  charged  with  the  money,  having  joined  in  the 
settlement,  was  sufficient  to  impress  tbe  debt  with 
a  valid  and  effectual  trust. 

Mr.  R.  Palmer  and  Mr.  Cole  for  the  Plaintiffs,  two 
of  the  surviving  children  of  Alice  Fisher* 

Mr.  Selwyn  and  Mr.  Dryden  for  Alexander  Ridgway, 
the  executor  of  Ebenezer  Roscoe  Fisher  (the  devisee  of 
James  German  Fisher). 

Mr.  Shapter  and  Mr.  Kenyon  for  Charlotte  Anne 
Fletcher  (a  granddaughter  of  Alice  Fisher). 

Mr.  Bazalgette  and  Mr.  Rotccliffe,  for  the  executors 
of  Ebenezer  Roscoe  Fisher. 

Mr.  Follett  and  Mr.  C.  Hall,  for  Chamley,  the 
executor  of  Mrs.  Fisher. 

Mr.  R.  Palmer  in  reply. 

The  following  cases  were  cited  : — 

Alexander  v.  Brame  (a) ;  Beech  v.  Keep  (6) ;  Fletcher 
v.  Fletcher  (c) ;  Kehewich  v.  Manning  (d);  Parnell  v. 
Mingston(e);  Aireyy.Hall(f);  Bridge?.  Bridge (g); 
Jeffery*  v.  Jefferys  (A) ;  Ellison  v.  Ellison  (i) ;  White 
fr  Tudor's  Leading  Cases  (A);  Warrf  v.  Audland{l); 
Searle  v.  Zau?  (m) ;  and  see  the  cases  referred  to 
in  8  Beavan  (n). 

The 

(a)  19  Beav.  436.  (h)  Craig,  if  P.  138. 

(6)  18  Beav.  285.  (i)  6  Vet.  656. 

(c)  4  Hare,  67.  (A)    Fo/.  1,  p.  167  (l«f  erfif.) 

(J)  1  De  G„  M.  4  G.  176.  (/)  8  Sim.  571 ;  8  Beav.  201 ; 

(e)  3  S»We  4-  G.  337.  16  Alee.  *  W.  862. 

(/*)  3  Swa/e  *  G.  315.  (m)  15  Sim.  95. 

(g)  16  Beav.  315.  (n)  Page  213,  note. 
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The  Master  of  the  Rolls.  1860. 

I  should  wish  to  consider  this  case  before  I  finally    Woodford 
dispose  of  it,  but  the  singularity  of  it  is  this :— that  », 

_  Chermlry 

the  whole  of  the  difficulty  with  respect  to  this  assign- 
ment arises  from  this  lady  having  the  legal  estate.  If 
she  had  had  a  mere  equitable  interest,  then  there  being 
nothing  more  to  be  done,  the  assignment  would  have  been 
complete,  and  the  trustees  might  have  compelled  pay- 
ment from  the  owner  of  the  estate  and  given  him  a  per- 
fectly good  discharge  for  the  money.  But  the  difficulty 
here  is,  whether  they  could,  by  possibility,  have  com- 
pelled the  owner  of  the  estate  to  pay  the  money  without 
giving  him  a  reconveyance  of  the  legal  estate,  and 
whether  they  could  have  got  a  conveyance  of  the  legal 
estate  from  the  settlor  without  the  intervention  of  this 
Court,  that  is,  whether  this  Court  would  have  com- 
pelled her  to  convey  the  legal  estate  to  the  trustees  or 
to  the  owner.  1  wish  to  consider  the  case  before  I  dis- 
pose of  it  finally. 


The  Master  of  the  Rolls. 

I  am  of  opinion,  after  referring  to  all  the  cases  upon  Jon.  28. 
the  subject,  which  all  point  one  way,  that  the  question 
in  this  case  depends  entirely  upon  the  completeness  and 
effect  of  the  deed  by  which  Mrs.  Alice  Fisher  pro- 
fessed to  assign  this  debt  of  5,000/.  to  the  trustees.  As 
I  said  at  the  hearing,  if  this  had  been  a  mere  equitable 
interest,  and  everything  which  she  had  had  passed  by 
the  assignment,  I  should  have  entertained  no  doubt  that 
the  voluntary  gift  was  complete  within  the  meaning  of 
all  the  cases  upon  this  subject.  But  that  is  not  60 
in  this  case,  for  the  settlor  professes  to  act  by  assign- 
ment, and  does  not  profess  to  act  by  a  declaration 
of  trust,  which  distinction  it  is  very  important  always 
to  keep  in   mind.     This  deed,  operating  by  way  of 

h  2  assignment, 


Woodford 
v. 
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I860.  assignment,  the  settlor  was  in  this  position,  she  had  a 
charge  upon  the  estate  of  her  eldest  son,  but  no  debt 
was  owing  from  any  one.  The  legal  estate  in  this  pro- 
Charnlet.  perty  was  conveyed  to  her  in  fee-simple,  redeemable 
upon  payment  by  the  eldest  son  of  the  sum  of  5,000/. 
Having  the  legal  estate,  she  assigns  this  charge  of 
5,000/.  to  three  trustees  for  the  benefit  of  certain 
persons ;  and  she  makes  the  trustees  of  the  fund  her 
attorneys,  for  the  purpose  of  using  her  name  and  taking 
every  necessary  step  for  the  purpose  of  getting  in  the 
money.  That,  no  doubt,  entitled  them  to  use  her  name, 
and  to  take  every  necessary  step  to  recover  the  money, 
one  of  which  would  be  to  bring  an  action  of  ejectment, 
which,  no  doubt,  they  might  have  done.  But  if  the 
owner  of  the  estate  immediately  on  the  ejectment  being 
brought,  had  said,  "  I  am  willing  to  pay  the  5,000/.  upon 
having  a  reconveyance  of  the  estate,"  the  trustees,  who 
had  not  the  legal  estate  to  reconvey,  would  have  been 
unable  to  give  him  what  he  was  clearly  entitled  to  when 
he  paid  off  the  charge.  Exactly  the  same  thing  would 
have  occurred,  if  the  trustees  had  filed  a  bill  of  fore- 
closure. The  owner  of  the  estate  would  have  said* 
"here  is  the  5,000/.,  reconvey  to  me  the  estate."  It 
would  not  have  been  possible  for  them  to  do  so;  it 
would  have  been  absolutely  necessary  to  apply  to  Alice 
Fi&her}  in  whom  (he  legal  estate  was  vested,  and  require 
her  to  reconvey  it :  I  assume  she  would  have  refused 
to  do  so,  and  then  it  would  have  been  necessary  for 
the  trustees  to  apply  to  this  Court. 

I  am  clearly  of  opinion  that  this  Court  would  not  have 
compelled  the  owner  of  the  estate  to  pay  the  5,000/. 
without  having  the  legal  estate  reconveyed  to  him. 
Neither  would  it  compel  the  settlor  to  convey  the 
legal  estate,  it  being  contrary  to  all  principle  for  this 
Court  to  compel  a  settlor  to  do  anything  for  the  purpose 

of 
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of  making  a  voluntary  gift  complete  or  of  rendering  it 
available.  Whatever  the  trustees  could  do  without  her 
assent,  they  had  the  power  of  doing,  and  accordingly, 
as  in  the  case  of  Fletcher  v.  Fletcher,  they  might,  if 
there  had  been  a  personal  debt,  have  brought  an  action, 
and  might  have  recovered  the  money ;  which  this  Court 
would  not  have  prevented.  But  as  it  was  necessary,  in 
this  case,  in  order  to  recover  the  money,  that  the  legal 
estate  should  be  reconveyed,  and  as  there  were  no  means 
of  obtaining  a  reconveyance  of  the  legal  estate,  except 
by  compulsory  measures  against  Alice  Fisher,  in  case 
she  had  refused,  this,  in  my  opinion,  is  an  incomplete 
voluntary  settlement,  which  cannot  be  enforced  against 
the  settlor,  or  any  person  claiming  under  her. 


1860. 

Woodford 

v. 
Charnley. 


I  will  make  a  declaration  to  that  effect,  but  I  think 
that  is  all  that  can  be  done,  because  the  Court,  in  such 
cases,  merely  holds  its  hands,  and  declines  to  interfere 
either  on  the  one  side  or  the  other. 
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March  10. 

An  estate  was 
sold  in  a  suit 
to  raise  a 
charge  which 
was  para- 
mount to 
some  annuities 
subsequently 
charged  on 
the  estate. 
The  annui- 
tants, who 
were  parties  to 
the  suit,  im- 
peached the 
validity  of  a 
resettlement 
of  the  estate, 
intermediate 
between  the 
charge  and  the 
annuities. 
The  convey- 
ance to  the 
purchaser  pro- 
ceeded, in 
some  measure, 
on  the  re- 
settlement. 
Held,  that  the 
annuitants 
were  necessary 
parties  to  the 
conveyance, 
and  were 
bound  to  join 
in  it,  but  with- 
out prejudice 
to  any  rights 
they  might 
have  against 
the  purchase- 
money,  in  case 
they  should  be 
able  to  im- 

}>cach  the  va- 
idity  of  the 
resettlement 


SULLIVAN  v.  SULLIVAN. 

TTNDER  a  will,  Sir  Charles  Sullivan  was  tenant  for 
^      life  of  the  Imber  estate,  with  power  to  raise  two 
sums  of  6,000Z.  and  6,000/. ;  his  son  Charles  Sullivan 
was  tenant  in  tail  in  remainder. 

Under  a  disentailing  deed  dated  14th  March,  and  a 
resettlement  dated  the  16th  of  March,  1842,  Charles 
Sullivan  became  tenant  for  life  only,  and  by  the  deed  of 
resettlement  the  6,000/.  charge  was  released,  and  a 
power  given  to  Sir  Charles  Sullivan  to  charge  on  the 
property  a  sum  of  the  same  amount  for  his  own  use, 
which  power  he  afterwards  exercised.  The  resettlement 
contained  a  power  of  sale  and  exchange,  and  for  that 
purpose  a  power  to  revoke  the  uses,  but  with  the 
consent  of  Sir  Charles  Sullivan  and  his  son. 

In  1853,  Charles  Sullivan,  representing  himself  to  be 
tenant  in  fee  of  the  property,  raised  money  by  granting 
annuities  of  350/.  to  Stevens  and  two  others,  which 
annuities  he  secured  on  the  property  by  powers  of 
distress  and  entry,  and  by  a  conveyance  of  the  estate  to 
Kirby  in  trust. 

This  suit  was  instituted  by  Sir  Charles  Sullivan  for 
raising  the  two  charges  of  6,000/.  and  5,000/.  Charles 
Sullivan  by  his  answer  said  he  had  no  intention  of 
executing  a  resettlement  of  the  property,  and  that  the 
effect  of  the  deed  of  resettlement  had  not  been  properly 
represented  to  him.  The  three  annuitants,  by  their 
answer,  insisted  that  it  was  a  voluntary  settlement.  By 
the  decree  made  in  1857,  the  estate  was  ordered  to 
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be  sold   and   all  proper  parties  were   to   concur.     A 

portion  of  the  estate  having  been  sold  to  Mr.  Foulkes, 

he  prepared  a  conveyance  making  the  annuitants  and 

their  trustee  conveying   parties.      They   however   de-     Sullivan 

clined  to  join  in  the  conveyance,  insisting  that  they 

were  not  necessary  or  proper  parties  to  it.     The  question 

was  adjourned  into  Court. 

Mr.  R.  Palmer  and  Mr.  Osborne,  for  the  Plaintiff. 

Mr.  Lloyd  and  Mr.  J,  J.  Jervis,  for  the  annuitants. 

The  charges  are  paramount  to  the  annuities,  and  are 
raisable  whether  the  deed  of  1842  is  valid  or  not.  The 
purchaser  will  obtain  the  legal  estate  without  the 
concurrence  of  the  annuitants,  who  being  parties  to  the 
cause  will  never  be  allowed  to  impeach  the  purchaser's 
legal  title.  The  annuitants  cannot  prevent  the  sale,  but 
they  ought  not  to  be  prevented  contesting  the  validity  of 
the  deed  of  1842,  which  they  will  be  estopped  doing,  if 
they  execute  the  conveyance  which  recites  the  deed  of 
1842,  and  purports  to  act  under  it.  They  cited  Badham 
v.  Mee  (a)  ;  Warburton  v.  Farn  (4). 

Mr.  Wolstenholme  for  the  purchaser. 

The  Master  of  the  Rolls* 

I  have  no  doubt  that  the  annuitants  and  their  trustee 
roust  join  in  the  conveyance,  but  it  must  be  without 
prejudice  to  any  rights  they  may  have  against  the 
purchase-money  of  the  Imber  estate,  in  case  they  should 
hereafter  be  able  to  impeach  the  validity  of  the  deed  of 
the  16th  of  March,  1842. 

(a)  1  MyL  «$•  K.  32.  (6)  16  Sim.  625. 
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Ftb.  23, 29.    K,NG  v  THE  WYCOMBE  RAILWAY  COMPANY. 

March  5. 

The  word         nnHE  question  in  this  case  was,  whether  the  Defend- 
"  house"  in  17,  ,  ,  •     -  A     * 

the  92nd  sec-  ants*  "le  company,  who  only  required  a  part  of 

tion  of  the        ^he  Plaintiff's  property,  were  bound  to  take  the  whole, 
Lands  Clauses  .  r         \  .  #.    i       i        -•    ,-« 

Consolidation    under  the  ninety -second  section  of  the  Lands  Clauses 

Act,  1845,        Consolidation  Act,  1845.    This  section  enacts,  "  that  no 
comprises  '  9 

every  thing       party  shall,  at  any  time,  be  required  to  sell  or  convey  to 

pass  by  that      ^e  promoters  of  the  undertaking  a  part  only  of  any 

word  in  a  con-  house  or  other  building  or  manufactory,  if  such  party  be 

A  property  willing  and  able  to  sell  and  convey  the  whole  thereof." 
consisted  of  a 
house  and 

stables,  &c,  The  substantial  facts  of  the  case  were  these : — The 

pleasure**  ^  Pontiffs  were  owners  of  two  houses  with  their  appur* 

grounds  and      tenances  at  Wycombe,  in  the  county  of  Buckingham. 
orchard,  *  * 

standing  on 

one  and  a  j^g  flrs^  was  a  dwelling  house,  called  "  Froqmore 

quarter  acres  .  °  '  -         * 

of  ground.         House"  with   coagh- houses,    stables,    yard,    kitchen- 

com^any^pro-   gardeni   pleasure    grounds    and    orchard,     comprising 

posed  to  tukc    about  one  and  a  quarter  acres.    This  was  let  furnished, 
a  part  of  the 
orchard  and  a 

corner  of  the        The  second  was  a  small  house  with  a  yard,  kitchen 
garden.    Held,  J       ' 

that  they  were  garden  and  pleasure  ground, 
bound  to  take 
the  whole. 
A  railway         The  whole  of  the  two  properties  stood  on  one  acre  one 

haWng^iven     rood  and  thirty-six  perches  of  land,  of  which  the  smaller 

notice  to  take    house  and  the  appurtenances  comprised  no  more  than 

a  part  of  a  ,       A  A  *  ,  m, 

properly,  and    about  twenty-five  perches.    The  railway  company  gave 

Le\XrCtheirCd  n0t5ce  t0  take  merely  one  rood  and  thirty-six  perches 
whole,  may       of  the  whole  of  the  two  properties.     The  part  proposed 

noti^Md1^  to  be  taken  did  not  include  any  buildings,  but  as  to  the 

fuse  to  take      "  Frogmore  House"  the   company  proposed  taking  a 

'  large 
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large  part  of  the  orchard,  and  a  corner  of  the  garden,        1860. 

the  effect  of  which  would  be,  to  cut  off  the  interior  and 

ordinary  communication  between  the  dwelling-house  and 

coach-house  and  stable,  so   that  the   only  remaining     w'Ahe 

access  between  them  would  be  by  the  main  road.  Railway 

Cob  p  any. 

As  to  the  small  house,  the  company  merely  required  a 
small  portion  of  the  garden. 

The  Plaintiff  insisted  on  the  company's  taking  the 
whole  of  property,  which  the  company  refused  to  do, 
and  they  abandoned  their  right  to  take  any  portion  of 
the  second  house  and  premises. 

The  case  came  on  upon  a  motion  to  dissolve  an  ex 
parte  injunction,  which  restrained  the  company  from  pro- 
ceeding with  their  works  on  the  Plaintiff's  land,  and 
from  taking  proceedings  to  acquire  the  bit  of  land  com- 
pulsorily. 

Mr.  Selwyn  and  Mr.  Locock  Webb,  for  the  company, 
insisted,  that  the  piece  of  land  proposed  to  be  taken 
formed  no  part  of  the  "  house,"  within  the  ninety- 
second  section.  That  the  company  were  only  bound  to 
take  the  portion  of  the  land  they  required  for  their  works, 
and  that  any  injury  done  by  the  severance  was  a  matter 
of  compensation,  the  amount  of  which  the  company 
were  quite  ready  to  pay. 

Mr.  R.  Palmer  and  Mr.  Piggott,  for  the  Plaintiffs, 
argued,  that  the  word  "house,"  comprised  all  its  neces- 
sary appurtenances,  and  included  the  garden,  grounds 
and  orchard,  which  were  essential  to  its  enjoyment. 
That  such  had  been  the  decision  in  Lord  Grosvenor  v. 
The  Hampslead  Junction  Railway  Company  (a) ;    Cole 

v.  The 
(a)  1  DeGcxQ  Jonef>4\6. 
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March  5. 


v.  The  West  London,  $c.  Railway  Company  (a).  That 
it  was  not  a  question  of  compensation,  but  that  the  com- 
pany was  bound  to*  take  the  whole  property. 


"  The  Master  of  the  Rolls. 


The  question  which  arises  on  this  motion  is,  whether 
the  company  are  bound  to  take  the  entirety  of  two 
messuages,  close  to  which  their  railway  runs?  I  was 
desirous,  before  disposing  of  the  case,  to  look  care- 
fully into  the  cases  on  the  subject  •  The  principle  upon 
which  they  are  decided  is,  in  my  opinion,  very  clearly  es- 
tablished, and  the  only  difficulty  lies  in  the  application 
of  it. 


The  principle  is  this : — That,  according  to  the  true 
construction  of  the  act,  the  word  "  house,"  includes 
everything  which  will  ordinarily  pass  under  the  word 
"house"  in  a  conveyance.  Consequently,  if  the  com- 
pany require  any  part  of  that  which  is  included  under 
the  word  "  house,"  they  are  bound  to  take  the  whole. 
The  Courts  have,  I  think  very  justly,  determined  that 
the  word  "  house,"  as  used  in  the  statute,  is  to  be  con- 
strued liberally,  and  that  it  includes  all  that  which 
properly  passes  under,  the  word  "  house." 

With  respect  to  one  of  these  messuages,  the  smaller 
one,  although  the  company  gave  notice  to  take  part  only 
of  it,  yet,  when  they  were  required  to  take  the  whole, 
they  determined  on  taking  no  part  at  all,  and  I  am  of 
opinion  they  were  entitled  to  abandon  their  notice  to 
take,  at  any  period  before  they  actually  took  possession 
of  the  property,  and  that  accordingly  it  is  not  necessary 
for  them  to  take  that  messuage  at  all. 


With 


(a)  27  Beav.  242, 
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With  respect  to  "  Frogmcre  House!'  I  *«*  of  opinion  1860. 
that  the  company  are  bound  to  take  and  pay  for  the 
entirety.  On  this  part  of  the  subject,  on  looking 
through  the  cases,  I  find,  undoubtedly,  that  there  is 
some  contrariety  between  them,  if  you  merely  follow  the 
exact  words,  but  I  do  not  think  there  is  any  difference 
between  them,  if  you  follow  the  sense  and  spirit  of  the 
decisions.  It  is  quite  settled,  that  land  held  with  a  house 
does  not  pass  under  the  word  "  house'9  even  although  it 
was  intended  to  pass,  but  if  the  land  is  properly  part 
of  the  curtilage  of  the  house,  if  it  is  necessary  to  the 
enjoyment  of  and  in  fact  forms  part  of  that  which  is 
necessarily  held  and  occupied  with  the  house,  then  it 
does  pass  under  the  word  "  house"  Accordingly,  in 
some  cases,  it  was  held,  that  a  garden  did  not  pass 
under  the  word  "house,"  yet  the  same  judges  deter- 
mined, that  though  the  garden  would  not  necessarily 
pass  by  the  word  " house"  yet  if  it  was  surrounded  by 
the  same  wall  that  surrounded  the  "  house,"  it  would 
pass.  That,  of  course,  must  be  subject  to  qualification, 
because  it  does  not  mean,  that  if  the  house  and  lands 
were  surrounded  by  a  park  wall,  which  extended  for  a 
mile  or  upwards,  the  word  "  house"  would  pass  every- 
hing  within  that  wall. 

But  this  is  a  case  of  a  house  in  the  outskirts  of  a 
town,  and  there  are  other  houses  all  round  about  it, 
though  not  immediately  adjoining,  some  are  immedi- 
ately opposite. 

It  is  entirely  surrounded  by  a  wall:  two-thirds  of 
the  orchard,  which  is  close  to  the  garden,  and  a  small 
corner  of  the  garden,  is  taken,  and  the  ordinary  access  to 
the  stable  for  carriages,  which  appears  to  be  through  the 
orchard  and  round  through  a  gate  into  the  road,  will  be 
destroyed.    Now  I  entertain  no  doubt,  that  if  the  owner 

of 
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of  this  property  bad  conveyed  "all  that  my  dwelling- 
house  called  '  Frogmore  House*  in  the  neighbourhood  of 
High  Wycombe?  the  orchard  and  garden  would  both 


The  x       ilave  passed  as  well  as  the  stable  which  belonged  to  it. 
Wycombe  r  ° 


It  follows  from  thence,  that,  in  my  opinion,  the  rail- 
way company  must  take  the  whole. 

As  regards  the  smaller  house  (notwithstanding  the 
cases  which  hold  that  the  notice  by  the  company  to 
take  property  places  the  parties  in  the  relation  of  vendor 
and  purchaser),  I  am  of  opinion,  the  notice  to  take 
having  been  limited  to  a  small  triangular  piece  of  land, 
and  the  owner  having  thereupon  required  the  company 
to  take  the  whole,  that  the  company  had  a  right  to  say 
to  the  owner  who  had  not  in  the  least  been  disturbed, 
"our  notice  is  only  to  take  a  piece,  we  decline  taking 
the  whole,  we  abandon  the  little  piece."  Accordingly,  I 
am  of  opinion,  with  respect  to  the  smaller  messuage, 
the  Defendants  may  abandon  their  notice  and  take  no 
part  of  it,  but  that  they  must  take  the  whole  of  the 
larger  house  and  premises. 


Note. — See  St,  Thomais  Hospital  v.  The  Charing  Crvn  Railway 
Company,  V.  C.  Wood,  6th  March,  1861. 
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1860. 


HEDGES  o.  THE  METROPOLITAN   RAILWAY 
COMPANY. 

March  27. 

rpHIS  case  came  before  the  Court  upon  a  demurrer  to  Notices  by 

■*      the  Plaintiff's  bill,  which,  in  substance,  stated  as  railw*y  ™"- 
;  #  '  '  names  to  take 

follows : — Under    certain   railway  acts,    the    first   of  land  cannot  be 

which  passed  on  the  15th  of  August,  1853,  and  incor-  than  Contracts, 

porating   the  Companies  Clauses,   the  Lands  Clauses  and  af5er  8reat 

and  the  Railway  Clauses  Consolidation  Acts  (1845),  the  ceeding  on 

Defendants,  the  railway  company,  were  authorized  to  8Jlcl1  u ?*"*■» 

construct  their  railway,  and  had  conferred  on  them  the  considered 

usual  compulsory  power  of  taking  the  necessary  land  a  Notice  to 

for  that  purpose.     Such  compulsory  power  limited,  in  take  part  of 

the  first  instance,  to  three  years,  was  afterwards  ex-  given  by  a 

tended,  and  it  would  expire  on  the  7th  of  August,  1858.  j001*?1/ tcn. 

The  acts  provided,  that,  after  the  expiration  of  the  time  expiration  of 

so  limited,  the  power  "  for  the  compulsory  purchase  of  thclr  comPul- 

lands,  A  counter  no- 
tice was  given 
by  the  landowner  requiring  them  to  take  the  whole.  The  company  did  not  follow  up 
their  notice,  but,  fourteen  months  afterwards,  gave  the  landowner  notice  of  an  intended 
application  to  parliament  to  abandon  their  undertaking.  This  they  did  not  obtain,  and 
nineteen  months  after  the  first  notice,  the  company  proceeded  to  obtain  the  lands 
compulsorily.  The  landowner  filed  a  bill  for  an  injunction,  stating  that  the  original 
notice  was  not  bond  fide  given ;  that  the  company,  in  their  subsequent  proceedings, 
bad  treated  the  notice  bb  abandoned,  and  that  in  the  belief  of  such  abandonment,  the 
Plaintiff  had  forborne  taking  proceedings.  Held,  that  the  Plaintiff  was  entitled  to 
relief,  the  company's  demurrer  to  the  bill  was  consequently  overruled,  and  the  injunc- 
tion was,  on  a  subsequent  motion,  granted. 


Dates. 
1853    ...     .  First  act. 

1857,  1st  Dec. .  First  notice  of  application  to  parliament  to  abandon. 

1858,  28th  July .  Company's  notice  to  trial. 
1858,    7th  Aug.   Compulsory  powers  expire. 
1858,  14th  Aug.   Plaintiffs'  counter  notice. 

1858,  Dec.    .     .  Second  notice  of  application  to  parliament  to  abandon. 

1859,  Dec.    .     .  Notice  of  application  to  parliament  for  further  powers. 

1860,  Feb.     .    .  Application  to  parliament. 
1860,  16th  Mar.   Notice  for  a  jury. 

1860,  23rd  Mar.  Bill  filed, 
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lands,  for  the  purpose  of  the  act,  should  not  be  exer- 
cised." 

Some  of  the  Plaintiff's  property  was  within  the  line 
of  the  railway,  and  in  December,  1857,  the  company 
gave  him  notice  of  their  intention  to  apply  to  parliament 
to  abandon  their  undertaking,  and  that,  in  the  event  of 
the  act  passing,  his  property  would  not  be  required. 
Such  bill  was  brought  in,  but  it  did  not  pass,  and  a  few 
days  afterwards,  on  the  28th  of  July,  1858  (which  was 
only  ten  days  before  the  expiration  of  the  compulsory 
power),  the  company  gave  the  Plaintiff  the  usual  notice 
that  they  required  part  of  his  property  for  their  railway, 
that  they  were  willing  to  treat,  and  demanding  the 
particulars  of  his  claim,  and  that,  in  default,  they  would 
forthwith  proceed  to  have  the  amount  of  the  purchase- 
money  settled  under  the  act. 

On  the  14th  of  August,  1858,  the  Plaintiff  sent  the 
particulars  of  his  claim,  and  required  the  company  to 
take  the  whole  of  the  property.  The  company,  how- 
ever, did  not  proceed  on  their  notice,  but  again,  in  1859 
introduced  a  second  bill  into  parliament  for  the  abandon- 
ment of  their  undertaking.  This  bill  recited,  that  the 
company  had  been  unable,  from  various  causes,  to  obtain 
the  full  amount  of  the  capital  required  to  complete  the 
undertaking,  that  the  company  not  having  commenced 
any  works,  and  wholly  incapacitated  from  carrying  into 
effect  the  powers  of  the  act,  it  was  expedient  that  the 
undertaking  should  be  abandoned.  This  act  was  not 
prosecuted ;  but  in  December,  1859,  the  company  gave 
the  Plaintiff  notice  of  their  intention  to  apply  to  par- 
liament in  the  ensuing  session  for  additional  powers, 
and  that  his  property  would  be  required  for  the  purposes 
of  the  undertaking.  The  company  introduced  the  bill 
in  February,  1 860,  which  was  opposed  by  the  Plaintiff, 

and 
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And  before  it  had  passed,  and  on  the  17th  of  March, 
I860,  they  gave  the  Plaintiff  a  notice,  which,  after  re- 
citing the  notice  to  treat  of  the  28th  of  July,  1858,  pro- 
ceeded to  state,  that,  at  the  expiration  of  ten  days,  they 
should  issue  their  warrant  to  the  sheriff,  requiring  him 
to  summon  a  jury  for  the  purpose  of  assessing  the 
amount  of  compensation  for  the  lands  in  the  notice  of 
1858. 


I860. 

Redoes 
v. 

The 
Metro- 
politan 
Railway 
Company. 


The  Plaintiff,  on  the  23rd  of  March,  1860,  instituted 
this  suit  against  the  company,  praying  an  injunction  to 
restrain  them  from  proceeding  to  assess  the  compen- 
sation, and  from  proceeding  under  the  notice  of  the 
28 tb  of  July,  1858,  and  to  prevent  them  taking  pos~ 
session  of  his  property. 


The  Plaintiff,  by  bill,  alleged  "that  the  company 
caused  him  to  be  served  with  their  notices,  immediately 
before  the  expiration  of  their  compulsory  powers  of 
purchasing  (which  was  on  the  7th  of  August,  1858), 
without  any  bona  fide  intention,  on  their  part,  of  acting 
thereon  for  the  purposes  of  their  acts,  or  any  of  them, 
but  with  certain  other  purposes  foreign  to  their  acts, 
and  in  particular,  with  embarrassing  the  Plaintiff/9 
The  Plaintiff  further  charged,  "  that  on  the  receipt  of 
the  Plaintiff's  counter  notices,  the  company  abandoned 
all  intention,  if  they  had  ever  entertained  any,  of  pur- 
chasing any  part  of  the  Plaintiff's  premises,  and  they, 
in  their  proceedings  hereinafter  mentioned,  treated  their 
notices  to  the  Plaintiff  as  abandoned,  and  treated  the 
Plaintiff  as  continuing  entitled  to  his  property,  free  from 
any  obligation  arising  out  of  their  notices,  and  the 
Plaintiff  believed  that  such  was  the  case,  and  was  in- 
duced so  to  do  by  the  proceedings  on  the  part  of  the 
company  herein  stated,  and  under  that  belief,  forbore 
from  taking  proceedings  as  he  otherwise  would  have 

done, 
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done,  to  compel  the  company  to  declare  their  election, 
whether  they  would  abandon  their  notices,  or  would 
purchase  the  whole  of  the  Plaintiff's  premises,  and  to 
compel  them,  in  the  latter  case,  to  take  the  necessary 
proceedings  for  the  purpose  of  carrying  such  purchase 
into  effect." 


The  Plaintiff  also  charged,  "  that,  in  fact,  at  the  re* 
spective  dates  when  the  bills  for  the  abandonment  of  the 
undertaking  were  brought  in,  and  at  the  time  when  the 
company  gave  the  Plaintiff  their  notice  of  the  28th  of 
July,  1858,  the  whole  of  the  capital  or  estimated  sum 
for  defraying  the  expenses  of  the  undertaking  had  not, 
and  in  fact  has  not  yet,  been  bond  fide  and  really 
subscribed  for  under  any  contract  or  contracts  binding 
the  contracting  parties,  as  the  same  was  by  the '  Lands 
Clauses  Consolidation  Act,  1845/  required  to  be  sub- 
scribed for  before  it  should  become  lawful  for  the 
company  to  put  in  force  any  of  their  powers  for  the 
compulsory  taking  of  lands  &c;  it  therefore  was  and  is 
illegal  for  the  company  compulsorily  to  take  the  Plain* 
tiff's  property,  as  they  now  propose  to  do."  The 
Plaintiff  also  charged  that,  in  fact,  a  large  portion  of  the 
capital  had  been  reserved  for,  but  never  subscribed  for 
or  taken  by,  the  Great  Northern  Railway  Company  and 
other  parties,  and  that  a  large  portion  of  the  capital  had 
been  subscribed  for  in  the  names  of  parties,  who,  as  being 
trustees  for  the  company  and  by  reason  of  agreements 
come  to  by  them  with  the  company,  were  and  are  not 
bound  by  contracts  as  required  by  the  acts.  And  the 
Plaintiff  charged  that  the  company  was,  at  the  time 
when  the  notice  of  the  28th  of  July,  1858  was  served, 
and  for  a  long  time  afterwards,  notoriously  and  avowedly 
wholly  unable,  from  want  of  funds,  to  carry  out  their 
undertaking,  or  to  pay  for  lands  compulsorily  taken,  and 
that  the  recitals  of  their  second  abandoned  bill  was  an 

admission 
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admission  by  them  to  that  effect,  and  that  the  same  fact 
and  the  fact  that  their  capital  had  not  been  subscribed, 
as  required  by  the  acts,  and  the  fact  that  they  had 
abandoned  their  undertaking,  also  appeared  by  divers 
reports  read  and  other  proceedings  taken  at  their 
meetings/' 

To  this  bill  the  company  filed  a  general  demurrer! 
which  now  came  on  for  argument. 

Mr,  W.  J.  Bovill,  in  support  of  the  demurrer. 

Upon  the  Plaintiff's  own  shewing,  this  bill  cannot  be 
sustained.  It  is  admitted  that  the  notice  was  given 
before  the  compulsory  powers  had  expired,  and  it  is  now 
clearly  settled  by  authority,  that  in  such  a  case,  all  the 
subsequent  proceedings  necessary  to  complete  the  pur- 
chase may  be  had  after  the  compulsory  powers  cease  to 
be  exerciseable ;  Sparrow  v.  The  Oxford  $c.  Railway 
Company  (a) ;  The  Marquis  of  Salisbury  v.  The  Great 
Northern  Railway  Company  (b).  By  giving  the  notice 
the  relation  of  vendor  and  purchaser  was  fixed ;  Adams 
v.  The  London  and  Blackwall  Railway  Company  (c) ; 
Walker  v.  The  Eastern  Counties  Railway  Company  (d), 
and  the  contract  might  be  enforced  at  any  time  after  the 
7th  of  August,  1858. 

The  Master  oftfie  Rolls.  How  long  does  the  right 
continue  ?  Can  a  company  give  notice  within  the  time 
and  ten  years  afterwards  summon  a  jury  ? 

Mr.  Bovill.  There  is  no  restriction  as  to  time,  and  if 
there  be  no  limit  as  to  the  time  when  the  powers  of  a 
public  company  may  be  exercised,  they  may  be  exercised 

at 


1860. 


(a)  9  Hare,  436;  2  De  G., 
M  if  G.  94. 

(6)  7  Railw.  Cat.  175. 
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(c)  2  Mac.  Sf  Gor.  118. 

(d)  6  Hare,  594. 
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at  any  period  ;    Thicknesse  v.    The  Lancaster  Canal 
Company  (a). 

Secondly.  The  allegation  of  want  of  funds  is  not 
sufficient  to  support  this  bill.  In  Salmon  v.  Randall  (Jb) 
Lord  Cot  ten  ham,  after  referring  to  Agar  v.  The  Regents 
Canal  Company  (c),  held,  that "  a  person  whose  property 
was  required  by  the  commissioners*'  for  improving  the 
town  of  Cambridge,  "  for  the  purposes  of  the  acts,  was 
not  entitled  to  restrain  them  by  injunction  from  taking 
the  steps  prescribed  by  the  acts  for  obtaining  possession 
of  the  property,  until  they  should  have  shewn  a  sufficient 
fund  in  hand  to  satisfy  the  price  which  might  be  awarded 
to  him,  or  until  they  should  have  shewn  the  means  by 
which  they  proposed  to  procure  it." 

Thirdly.  The  bill  does  not  shew  that  the  undertaking 
is  abandoned,  on  the  contrary,  it  is  now  being  actually 
prosecuted.  He  also  referred  to  Shelf ord  on  the 
Railway  Acts. 


Mr.  Follett  and  Mr.  Bagshawe,  jun.,  were  not  called 


on. 


The  Master  of  the  Rolls. 

I  am  of  opinion  that  this  demurrer  cannot  be  sustained. 
Entirely  assenting  to  the  decision  in  Sparrow  v.  The 
Oxford,  Worcester  #  Wolverhampton  Railway  Com- 
pany (<f),  I  think  it  impossible,  upon  the  allegations  in 
this  bill,  assuming  them  to  be  true,  to  hold  that  the 
Plaintiff  is  not  entitled  to  any  relief.  The  argu- 
ment before  me  is  this : — that  the  limitation  clause  in 
the  act  of  parliament  amounts  to  nothing,  for  although 

it 


(a)  4  Mee.  if  W.  472. 
(6)  3  MyL  $  Cr.  439. 


(e)  1  Swantt.  250. 
(d)  9  Hare,  436. 
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it  restricts  the  company  from  using  the  compulsory 
powers  after  three  years,  yet,  if  they  give  a  notice  to  take 
the  land  within  that  period  and  then  suspend  all  proceed- 
ings for  any  length  of  time  (Mr.  Bovill  puts  it  as  high 
as  thirty  years,  for  which  he  cites  the  case  of  Thicknesse 
v.  The  Lancaster  Canal  Company  (a)  ),  they  may,  after 
the  period  of  thirty  years,  say  they  have  effectively  acted 
upon  their  compulsory  powers,  by  giving  the  notice 
within  the  time,  and  may  afterwards  summon  a  jury  to 
assess  the  damages  and  take  the  land,  whatever  may  have 
been  the  extent  of  the  dealings  in  the  meanwhile  between 
the  parties.  No  doubt  the  argument  must  go  to  that 
extent.  The  case  of  Sparrow  v.  The  Oxford,  Worcester 
fr  Wolverhampton  Railway  Company  (ft),  was  to  this 
effect : — that  where  the  parties  were  acting  bona  fide  in 
the  exercise  of  their  powers,  and  gave  the  notice  within 
the  time  prescribed  by  the  act  of  parliament,  then, 
although  the  purchase  might  not  be  completed  before 
the  time  limited  by  the  act,  anything  which  remained 
to  be  done  might  be  done  subsequently.  About  that 
there  can  be  no  dispute ;  but  in  this  case  there  is  this 
allegation  in  the  bill,  and  which,  on  demurrer,  I  must 
take  to  be  true. 


1860. 


[His  Honor  read  the  charges  in  the  bill,  stated  ante, 
pp.  Ill,  112.] 


Here,  therefore,  is  not  only  an  express  statement  that 
they  have  abandoned  their  undertaking,  but  that  they 
have  misled  the  Plaintiff  into  the  belief  that  they  have 
abandoned  them,  and  thus  induced  him  to  forbear  taking 
proceedings  which  he  would  otherwise  have  taken  if 
they  had  not  done  so.  Yet  the  contention  now  is, 
that  the  company,  after  giving  that  notice  just  before 

the 


(A)  4  Ate .  4-  W.  472. 


(ft)  9  Hart,  436. 
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the  expiration  of  their  compulsory  powers,  and  notwith- 
standing their  intention  to  abandon  the  undertaking,  may 
keep  the  effect  of  that  notice  alive  and  the  property 
fettered  with  that  species  of  contract  for  any  length  of 
time,  however  long.  This,  in  my  opinion,  would  be  to 
overrule  the  act  of  parliament,  if  the  intention  of  it  be, 
that  the  powers  shall  be  only  bond  fide  exercised  within 
the  period  prescribed  by  the  act. 


The  matter  does  not  rest  there;  for  in  1859  the  com- 
pany caused  to  be  introduced  into  parliament  a  bill  for 
the  abandonment  of  their  undertaking,  thereby  shewing 
that  this  is  not  merely  a  wild  allegation  introduced 
into  the  bill  for  the  purpose  of  preventing  a  demurrer, 
but  one,  justified  by  the  acts  of  the  Defendants  them- 
selves. 


It  does  not  even  rest  there,  for  the  bill  states  afterwards 
that  the  company  caused  the  Plaintiff  to  be  served  in 
December,  1858,  with  a  printed  notice  of  their  applica- 
tion to  parliament  for  a  second  act  to  abandon  their  un- 
dertaking. The  consequence  of  which  is,  that  here  is, 
not  merely  a  notice  to  treat  given  just  ten  days  before 
the  time  expires,  but  the  Plaintiff  sends  a  counter-notice, 
and  says  he  requires  them  to  take  the  whole  land ;  and 
thereupon  the  company  admit,  for  the  purpose  of  this 
demurrer,  that  they  abandoned  their  intention  of  taking 
it  at  all ;  and  they  admit,  that  in  consequence  of  such 
intention  the  Plaintiff  did  not  proceed  to  take  the  steps 
which  he  would  have  taken  if  they  had  not  done  so.  They 
admit  that  they  gave  him  notice  in  December,  1858, 
that  they  intended  to  abandon  the  undertaking,  and  in- 
tended to  apply  to  parliament  for  a  bill  to  abandon  it ; 
and  in  1859  they  did  apply  to  parliament  for  a  bill,  not, 
in  the  proper  sense  of  the  word,  for  the  abandonment  of 
the  railway,  but  one  to  relieve  them  from  the  conse- 
quences 
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quences  of  their  abandonment  of  the  undertaking  in 
regard  to  contracts  which  they  had  already  entered  into. 

It  is  then  suggested  that,  because  a  bill  is  now  pending 
before  parliament,  the  company  are  to  be  at  liberty,  a 
year  and  a  half  after  that  time,  to  say  that  there  is 
still  a  binding  notice,  and  that  they  have  a  right  to  carry 
it  into  effect.  If  I  were  so  to  hold,  I  should  determine 
that  railway  companies  might,  by  a  simple  notice  given 
within  the  time,  but  not  followed  up,  keep  compulsory 
powers  hanging  over  the  heads  of  landowners  for  an 
indefinite  period,  and  thus  establish  a  fetter  on  their 
property,  preventing  their  dealing  with  it  as  owners, 
I  am  of  opinion  that,  upon  these  allegations,  this  de- 
murrer cannot  be  sustained. 
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The  demurrer  having  been  overruled,  the  Plaintiff 
moved  for  the  injunction,  and  the  question  now  de- 
pended on  the  effect  of  the  affidavits. 

Mr.  Follett  and  Mr.  Bayshawe,  jun.,  opened  the 
motion  shortly. 

Mr.  R.  Palmer  and  Mr.  W,  J.  Bovill,  contra. 

The  Master  of  the  Rolls. 

This  question  is  the  same  as  that  which  I  decided 
on  the  demurrer.  It  is  nothing  more  than  the  question 
whether  there  is  now  a  binding  contract  between 
these  parties,  and  I  am  of  opinion  that  there  is  not. 
I  am  bound  to  disregard  altogether  the  fact  that  a 
bill  is  now  pending  in  parliament;  if  the  legislature 
should  think  fit  to  pass  an  act  giving  these  Defendants 

power 


118 


CASES  IN  CHANCERY. 


1860. 


power  to  take  the  Plaintiff's  land,  then  they  may  take 
it,  doing  all  that  may  be  necessary  for  that  purpose. 

Here  the  question  is,  whether  under  a  notice  to  take 
the  land  given  in  July,  1858,  ten  days  before  the  expi- 
ration of  the  compulsory  powers,  and  of  which,  notice 
of  abandonment  is  given  in  December  following,  and 
where  no  act  is  done  till  the  early  part  of  the  year 
1860,  there  is  now  a  contract  which  either  of  the  par- 
ties can  enforce  against  the  other.  These  notices  to 
treat  cannot  be  treated  higher  than  contracts :  in  July, 
1858,  a  contract  was  entered  between  two  persons  to 
purchase  land  at  a  particular  price,  in  December,  the 
purchaser  said,  "  I  shall  have  nothing  more  to  do  with 
the  contract,  and  thereupon  the  vendor  takes  no  steps 
whatever  against  the  purchaser  for  fourteen  or  fifteen 
months  afterwards,  then  Southcomb  v.  The  Bishop  of 
Exeter  (a),  and  that  class  of  cases  shew,  that  after  such 
delay  the  contract  will  be  treated  as  abandoned,  and 
cannot  be  enforced  by  either  of  the  parties.  That 
the  railway  company  may,  by  arrangement,  take  the 
land  from  these  parties  is  very  possible,  but  unless  they 
have  got  compulsory  powers  from  parliament,  they 
cannot  compel  any  person  in  the  situation  of  the 
Plaintiff  to  sell  his  land  under  the  notice  given ;  that 
is  my  opinion,  and  I  am  bound  to  act  upon  it. 


I  am  of  opinion  that  the  Plaintiff  is  entitled  to  the 
injunction. 


(a)  6  Hare,  213. 


CASES  IN  CHANCERY. 


BENNITT  v.  WHITEHOUSE. 

Feb.  9. 

THE  Plaintiff  and  Defendant  were  lessees  of  adjoining  The  owner  of 
i      •  tl     m  •   x-rr  i       •  *     a  mine  sought 

coal  mines.    The  Plaintiff,  having  some  reason  to  relief  against 

suspect  that  the  Defendant  was  working  from  his  own  the  °,wn.eT  of 
r  b  an  adjoining 

mine  into  the  Plaintiff's  mine,  and  taking  coal  there-  mine  for  an 
from,  applied  to  the  Defendant  to  permit  him  to  go  jjjjfjjl  J^- 
down  the  pits  into  the  Defendant's  colliery,  to  inspect  the  mg  into  the 
working.    The  Defendant  denied  altogether  that  he  was  „,£"/  Held, 
working  into  the  Plaintiff's  colliery,  and  refused  the  that  the  Plain- 

.    T  tiff,  upon 

permission.  making  out  a 

prim&fucie 

The  Plaintiff  instituted  this  suit  against  the  Defen-  tUledtoanin- 
dant.  praying  an  account  of  the  coal  raised  by  the  terlocutory 

^   r      i  -    i      «•   .     .mt  i.-  *  order  for  the 

Defendant  out  of  the  Plaintiff  s  colliery  :  for  payment  inspection  of 

of  the  value :    for  an  injunction  to  restrain   further  the  Defend- 

•'  .  ant  s  mine : — 

trespass,  and  for  an  inspection  of  the  workings  of  the  that  the  denial 

Defendant's  colliery.  ttatrf*. 

trespass  was 

A  motion  was  now  made  for  an  inspection,  and  the  not  a  sufficient 

r  '  ground  for  re- 

State  of  the  evidence  was  as  follows: —  fusing  the  or- 

der, and  that 
it  did  not  de- 
The  Plaintiff  swore  to  his  belief  and  conviction  that  pend  upon  the 

the  Defendant  was  working  into  his  colliery,  and  said  timony. 
that  he  was  unable  to  ascertain  the  fact,  unless  permitted 
to  inspect  the  mine.  This  was  supported  by  Skidmore, 
formerly  a  workman  at  the  Defendant's  colliery  but  who 
had  been  discharged,  as  he  said,  because  he  was  supposed 
to  have  given  information  to  the  Plaintiff  as  to  the  De- 
fendant's workings;  he  was  now  working  for  the  Plaintiff. 
He  stated  that  the  prevalent  impression  amongst  the 

colliers 
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colliers  employed  in  the  Defendant's  pit  was,  that  they 
were  working  the  coal  in  the  Plaintiff's  colliery;  and 
that  he  believed  that  the  Defendant's  workings  were,  to 
Whitbhousb.  a  considerable  extent,  under  the  Plaintiff's  land. 

The  Defendant  by  his  answer,  altogether  denied  that 
he  had  worked  into  the  Plaintiff's  mine,  and  his 
witnesses  stated,  that  it  was  impossible  for  a  man  at  a 
distance  of  ten  yards  from  the  bottom  of  a  shaft  to  say 
in  what  direction  he  was  working  or  going. 

Mr.  Wickens,  in  support  of  the  motion. 

The  point  in  dispute  can  only  be  settled  by  an  in- 
spection. If  the  Defendant  should  turn  out  to  be  right, 
no  injury  will  have  been  done  to  him,  but  if,  on  the 
contrary,  the  Plaintiff  is  right,  there  will  be  a  denial  of 
justice  by  refusing  an  inspection.  He  relied  on  The 
East  India  Company  v.  Kynaston  (a) ;  The  Attorney- 
General  v.  Chambers  (b) ;  Kynaston  v.  The  East  India 
Company  (c). 

Mr.  Bagshawe  and  Mr.  Morris,  contra.  The  Plaintiff 
is  bound  to  make  out  some  case  of  trespass  to  entitle 
him  to  an  examination  of  the  Defendant's  mine.  There 
is  nothing,  in  this  case,  but  belief  on  the  part  of  the 
Plaintiff  that  there  has  been  a  trespass,  and  this  is 
positively  denied  by  the  Defendant. 

The  Plaintiff  and  Defendant  are  rival  traders  and 
miners,  and  the  object  of  the  Plaintiff  is  merely  to 
ascertain  the  nature  of  the  Defendant's  workings,  the 
depth  and  thickness  of  the  different  strata,  and  the  mode 

of 

(a)  3  Bligh,  0.  5.  153.  (r)  3  Stcantt,  248* 

(6}  \2Bcav.  159. 
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of  the  Defendant's  working,  in  order  that  he  may  avail 

himself,  in   the  adjoining    mine,   of   the    outlay   and 

experience  of  the  Defendant    This  is  not  a  legitimate 

object,  and  the  Plaintiff  has  no  right,  on  mere  conjecture,   Whitbhoumb. 

to  force  the  Defendant  to  discover  these  matters.  Again, 

there  is  no  distinct  evidence  that  the  Plaintiff  cannot, 

from  his  own  colliery,  ascertain  whether  there  has  been 

any  trespass. 

In  the  East  India  Company  v.  Kynaston,  the  right  to 
the  tithes  was  admitted  and  the  only  question  was  the 
amount.  In  the  Attorney- General  v.  Chambers  it  does 
not  appear  that  there  was  any  denial  of  the  trespass, 
but  the  question  was  as  to  the  extent.  In  Lewis  v. 
Marsh  (a),  "  it  was  admitted  by  the  answer  that  the 
Defendant  had  worked  some  of  the  excepted  coal/' 
But  here  there  is  a  positive  denial. 

The  Master  of  the  Rolls. 

It  is  established  by  the  cases,  that  if  a  person  is 
making  use  of  his  property  to  the  injury  of  the  pro* 
perty  of  his  neighbour,  the  latter  is  entitled  to  an  in- 
spection in  order  to  ascertain  the  extent  of  the  injury, 
and  this  Court  only  requires  him  to  shew  a  primd  facie 
case,  and  the  mere  contradiction  of  the  Defendant 
amounts  to  nothing,  unless  he  shews  positively  that  no 
injury  has  been  done  to  him.  There  must,  in  the  ab- 
sence of  contract,  be  a  primd  facie  case,  shewing  a 
reasonable  ground  for  the  belief  that  an  injury  is  com- 
mitted. If  it  were  a  question  depending  only  on  the 
balance  of  testimony,  I  should,  in  this  case,  be  in  favor 

of 

(a)  8  Hare,  97. 
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I860.  °f  tf*e  Defendant.  But  the  Court  requires  the  best  evi- 
v^*v-^/  dence  of  the  fact,  and  the  best  evidence  here  is  by  an 
BNNiTT  examination  of  the  workings  in  the  Defendants'  mine. 
Whitehousb.  Suppose  a  man  had  a  right  to  the  surface,  and  that 
another  person  was  entitled  to  the  minerals.  If  the 
latter  insisted  that  the  former  had  sunk  a  shaft,  and  was 
abstracting  his  minerals,  would  not  this  Court  allow  an 
inspection,  in  order  that  the  fact  in  dispute  might  be 
ascertained  ?  I  have  acted  upon  that  principle  in  Ads- 
head  v.  Needham,  in  which  I  allowed  the  Plaintiff  to  go 
through  a  gallery  in  the  Defendants'  mine  in  order  to 
inspect  it.  The  way  in  which  Lord  Redesdale  puts  it 
is  this,  he  6ays,  "  In  Lord  Lonsdale's  Case,  the  order 
was  made  before  the  decree,  and  upon  a  question  where 
the  rights  of  the  parties  were  uncertain.  It  might  have 
turned  out,  after  the  order  of  inspection,  in  that  case, 
that  the  Plaintiff  had  no  right;  but  in  this  case  his 
right  is  ascertained.  The  only  difference  (which  is  im- 
material) is,  that  in  that  case  it  was  a  mine,  in  this  a 
house,  but  both  are  equally  private  property.  In  that 
case,  the  result  of  the  inspection  was  a  discovery,  that 
coal  to  the  amount  of  3,000/.  had  been  taken  away  from 
Lord  Lonsdale."  Wherever  it  appears  that  a  person 
has  power  to  make  use  of  his  land  to  the  injury  of 
another,  and  there  i&primd  facie  evidence  of  his  doing 
so,  though  it  is  contradicted,  still,  as  the  only  way  of 
ascertaining  the  fact  is  by  an  inspection,  the  Court 
always  allows  it,  if  it  can  be  done  without  injury  to  the 
Defendant.  I  am  of  opinion  that  the  Plaintiff  is  en- 
titled to  an  inspection,  but  it  must  be  at  his  own 
expense,  and  on  giving  the  Defendant  reasonable 
notice.  The  Plaintiff  must  have  an  order  to  inspect 
at  all  reasonable  times  upon  giving  one  day's  notice,  so 
far  as  may  be  necessary  to  ascertain  whether  the  De- 
fendant 
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fendant  has  worked  into  the  Plaintiff's  land,  and  how 
far  and  to  what  extent,  with  liberty  to  measure,  dial 
and  make  all  such  plans  or  surveys  as  may  be  neces- 
sary for  that  purpose,  and  to  use  the  Defendant's  Whitehousb. 
machinery  for  descending  and  ascending,  doing  no 
injury  to  the  Defendant's  works,  and  paying  the  De- 
fendant any  expenses  which  he  may  incur. 

Note.— As  to  the  right  of  inspection  at  law,  see  17  &  18  Vict. 
c  125,  s.  58. 


ROBERTSON  v.  ARMSTRONG. 

Jan.  24,  26. 

npHE  Defendants  John  Armstrong  and  Richard  B.  Where  an 
A      Armstrong  were   the  trustees  and   executors   of  thorizedby" 
the  will  of  a  testator  who  died  in  1829.  tru9tee8 10  rc" 

ceive  trust 
money  and 

As  such  trustees,  they  held  a  fund  upon  trust,  as  to  "^h lt  *£e 

one-fifth,  for  Susanna  Higgin  for  life,  with  remainder  receipt  of  that 

for  her  four  children,  one  of  whom  was  Ann,  the  wife  JJlgnVbinds  * 

of  Murdoch  Robertson.     The  share  of  Mrs.  Robertson,  the  trustees 

subject  to  the  life  interest  of  Mrs.  Higgin,  was  subject  tne  person 

to  the  trusts  of  a  settlement  dated  in  1835,  of  which  the  wh°  Paid  if- 

Trustees 
Defendants  Evander  Maclver  and  John  Maclver,  were  authorized 

the  trustees.     They,  in  1852,  held  this  fund  in  trust  'heir  8?licitor8 

j  J  '  to  receive 

for  Mr.  Murdoch  Robertson  for  life,  with  remainder  to  trust  money. 

the  Plaintiff,  his  infant  son.     Mrs.  Higgin  died  in  1852,  receivedCit°r8 

and  thereupon  one-fourth  of  one-fifth  of  the  whole  trust  and  handed  it 

fund  became  payable  by  Messrs.  Armstrong  to  Messrs.  tenant  for 

Maclver.     Accordingly,  Messrs.  Maclver  executed  a  kfe»  *hewby 

deed   Held,  that  a 
bill  by  a 
cestui  que  trust,  seeking  to  charge  the  solicitors  only  and  not  the  trustees,  could  not  be 
maintained,  for  that  it  was  only  through  the  trustees  that  the  solicitors  could  be  made 
liable. 


Robertson 
v. 
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1860.  deed  of  release  to  Messrs,  Armstrong,  and  in  May, 
1852,  they  sent  it  to  Messrs.  Mutter  and  Trotter, 
solicitors  in  London,  with  authority  (as  the  Court  held 
AaiMTRONa.  from  the  evidence)  to  receive  the  money,  and  thereupon 
hand  over  the  release.  Messrs.  Armstrong  forwarded 
the  trust  money  (1,350/.)  from  Lancaster  to  Messrs. 
Butter  and  Trotter,  who,  on  receipt  of  it,  handed  over 
the  release.  In  July,  1852,  Messrs.  Butter  and  Trotter 
remitted  the  amount  to  Murdoch  Robertson,  the  tenant 
for  life,  who  applied  it  to  his  own  use,  and  having  died 
insolvent  in  April,  1855,  the  trust  fund  was  altogether 
lost. 

James  Robertson,  the  only  child  of  Murdoch  Ro- 
bertson, who  upon  the  death  of  his  father  had  be- 
come entitled  to  the  trust  fund,  instituted  this  suit 
against  the  following  parties  only,  viz.,  Messrs.  Arm- 
strong, Messrs.  Rutter  and  Trotter,  the  personal  repre- 
sentative of  Murdoch  Robertson  and  the  Messrs.  Mac 
Iver, 

The  bill,  passing  over  all  liability  on  the  part  of 
Messrs.  Maclver,  sought  to  charge  Messrs.  Armstrong 
and  Messrs.  Rutter  and  Trotter  with  the  loss  of  the 
trust  fund,  and  for  that  purpose  the  bill  contained  the 
following  allegations. 

"The  Plaintiff  charges,  that  the  Defendants  John 
Armstrong  and  Richard  Baynes  Armstrong  (the  ex- 
ecutors and  trustees  of  the  said  will  of  John  Armstrong) 
had  no  power  or  right  to  pay  or  remit  the  said  trust 
moneys,  so  appointed  and  covenanted  to  be  settled  as 
aforesaid,  to  Messrs.  Rutter  and  Trotter,  or  any  person 
or  persons  other  than  the  trustees  of  the  said  settlement, 
and  that  the  Defendants  John  Armstrong  and  Richard 
Jiaynes  Armstrong  (the  executors  and  trustees  of  the 

will 
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will  of  John  Armstrong)  ought  to  be  decreed  liable  for 
and  to  pay  and.  make  good  any  loss  which  may  have 
accrued  to  the  said  trust  estate  by  reason  of  such  im- 
proper payment  or  remittance  to  Messrs,  Mutter  and  Armstrong. 
Trotter." 

"The  Plaintiff  charges,  that  Messrs.  Stutter  and 
Trotter  had  no  power  or  right  to  pay  or  remit  any  trust 
moneys,  which  they  had  received  on  account  of  the  said 
trust  estate,  to  Murdoch  Robertson,  or  any  other  person 
or  persons,  other  than  the  trustees  of  the  said  settle- 
ment, and  that  it  was  as  well  a  breach  of  their  duty  as 
of  their  promise,  in  the  letter  of  the  18th  day  of  Mai/, 
1852,  to  pay  or  remit  the  same  to  Murdoch  Robertson, 
and  that  the  Defendant  John  Champley  Rutter,  as  the 
surviving  partner  of  the  firm  of  Messrs.  Rutter  and 
Trotter,  and  the  Defendant  Ellen  Catherine  Trotter, 
as  executrix  of  Thomas  Dixon  Marr  Trotter,  deceased, 
ought  to  answer  for  and  pay  any  loss  which  has  ac- 
crued to  trust  estate,  by  reason  of  the  trust  money 
having  been  remitted  to  Murdoch  Robertson  as  afore- 
said/' 

The  bill  also  charged,  as  regards  Rutter  and  Trotter, 
that  the  transaction  constituted  part  of  the  partnership 
business,  and  that  Rutter  was  therefore  responsible  for 
the  acts  of  Trotter,  who  personally  conducted  the 
business  complained  of. 

The  Plaintiff  prayed  as  follows:— 1.  That  the  Defen- 
dants Messrs.  Armstrong,  the  executors  and  trustees  of 
the  will,  and  Rutter  and  Trotter  "  may  account  for  and 
pay  to  the  Defendants  Evander  Maclver  and  John 
Maclver,  the  trustees  of  the  indenture  of  settlement  of 
the  29th  day  of  April,  1835,  the  sum  of  1,383/."  and 
interest  from  the  death  of  Murdoch  Robertson  "  and 

that 
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that  the  Defendants  Evander  Maclver  and  John  Mac 
Iver  may  apply  such  sum  and  interest  (when  received) 
upon  the  trusts  of  the  indenture  of  settlement  or  such  of 
Armstrong.   t]iem  as  are  now  subsisting  or  capable  of  taking  effect." 

Mr.  R.  Palmer  and  Mr.  O.  W.  Collins,  for  the 
Plaintiff. 

Mr.  Baggallay  for  the  Maclvers. 

Mr.  Lloyd  and  Mr.  Pole,  for  Messrs.  Armstrong. 

Mr.  Follett  and  Mr.  Cole,  for  Rutter. 

Mr.  Selwyn  and  Mr.  Turnbull,  for  Trotter. 

Mr.  Tripp  {ot  the  representatives  of  Murdoch  Robert- 
son. 

Webb  v.  Ledsam  {a) ;  Pannell  v.  Hurley  (i) ;  Bridgman 
v.  Oile  (c)  ;  Vandaleur  v.  Blagrave  (d);In  re  Fryer  (e) ; 
Blair  v.  Bromley  (/) ;  Coomer  v.  Bromley  ( #) ;  Bour- 
dillon  v.  Roche  (A) ;  and  see  ZTbpe  v.  Liddell  (t) ;  Siyr- 
efen'*  Fiwwfors  (A) ;  Dart's  Vendors  (I),  were  cited. 

The  Master  of  the  Rolls. 

Jan.  24.  With  respect  to  the  principal  parts  of  this  case,  I  am 

of  opinion,  that  the  letters  between  the  Maclvers  and 
Trotter  establish  that  Mr.  Trotter  was  by  them  ap- 
pointed their  agent,  to  receive  the  money  from  Messrs. 

Armstrong. 

(a)  1  Kay  $  J.  385.  (*)  5  De  G.  $  Sm.  532. 

(6)  2  Coll.  241.  (A)  27  Law  J.  (CA.)681. 

(c)  24  Beat.  302.  (t)  21  Beav.  183. 

(a)  6  B<rat>.  565.  (*)  Page  549  (13M  erf.) 

(e)  3  Jfciy  4-  J.  317.  (/)  Pages  428,  429  (3rd  ed.) 

(f)  5  Ho**,  542, 
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Armstrong.     It  wa9  on  that  ground   that  I   stopped        I860. 
Mr.  Lloyd  and   Mr.  Pole,  as  to  the  question  of  the 
liability  of  Messrs.  Armstrong. 


Robertson 
o. 

Armstrong. 


I  am  not  aware  that  the  doctrine  that  the  purchaser 
is  bound  to  see  to  the  application  of  the  purchase- 
money  paid  to  trustees,  on  the  sale  of  land  by  them, 
has  ever  been  extended  to  the  case  of  money  paid  in 
the  ordinary  course  of  business  to  persons  whom  the 
payer  knows  to  be  trustees  of  the  moriey  so  paid ;  but 
I  do  not  know  the  cases  in  which  it  has  ever  been 
so  extended  to  the  receipts  of  money  by  trustees  under 
ordinary  circumstances:  and,  if  not,  I  think  that  it 
would  be  very  injurious  so  to  extend  the  doctrine,  as  it 
would  create  a  great  impediment  in  the  transaction  of 
business  and  would  render  it  very  difficult  for  trustees 
to  act.  The  result  would  be,  as  in  the  case  of  some 
other  of  the  doctrines  of  the  Court  of  Equity,  injurious 
to  the  very  persons  they  were  intended  to  protect.  It 
is  instructive,  in  this  subject,  to  observe  the  devices  of 
conveyancers,  who  constantly  insert  special  clauses  into 
deeds,  in  order  to  prevent  the  operation  of  those  very 
rules  which  equity  has  adopted  for  the  protection  of 
persons  interested,  and  who  justly  think  them  an  in- 
cumbrance instead  of  a  protection. 

I  do  not  mean  to  go  beyond  that ;  but  upon  this  I  am 
clear,  that  where  a  person  is  authorized  by  trustees  to 
receive  trust  money  and  receives  it  accordingly,  the 
receipt  of  that  money  by  the  agent  binds  the  trustees 
and  discharges  the  person  who  pays  it,  and  I  am  clear 
in  this  case  that  the  letters  of  the  Maclvers  were  a 
distinct  authority  for  that  purpose. 

How  then  is  it  possible  to  say,  after  this,  that  the 
Armstrongs  are  liable  ?    they  sent  up  the  money  to  be 

paid 
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paid  to  the  persons  entitled  to  receive  it,  and  who  had 
executed  a  release  and  placed  it  in  the  hands  of  their 
agent  for  the  purpose  of  being  handed  over  when  the 
Armstrong,  money  was  paid  to  such  agent,  and  it  was  paid  over  ac- 
cordingly and  the  release  handed  over. 

I  am,  therefore,  of  opinion  that  the  Armstrongs  are 
exonerated  from  every  liability  on  that  transaction,  and 
that  they  must  be  discharged  from  this  suit  altogether 
and  have  their  costs. 

That  would  be  the  case  whatever  might  be  the  frame 
of  the  suit,  but  with  respect  to  the  rest  of  the  case,  the 
form  of  the  suit  is  a  very  peculiar  one,  because,  upon 
the  evidence  before  me,  it  appears  to  me  very  difficult 
to  say,  that  the  receipt  by  Trotter  was  not  a  receipt 
by  the  Maclvers ;  and  accordingly  in  dismissing  this 
bill  (which  I  am  about  to  do  against  all  the  Defendants) 
I  shall  insert  into  the  decree  a  declaration  that  it  is  to 
be  without  prejudice  to  any  suit  the  Plaintiff  may  here* 
after  be  advised  to  institute  against  the  trustees,  for  the 
recovery  of  the  trust  fund.  I  do  that  simply  upon  the 
evidence,  that  the  infant  Plaintiff  is  merely  in  the  hands 
of  other  persons,  and  I  wish  to  make  it  clear,  that  this 
decree  is  not  to  be  pleaded  to  any  suit  which  he  may 
institute  against  the  trustees. 

With  respect  to  Rutfer  and  Trotter  the  case  is  peculiar 
in  this  respect :— the  frame  of  the  suit  is,  in  my  opinion, 
defective,  because  it  is  only  through  the  Maclvers,  and 
by  making  them  liable,  that  a  claim  can  be  made  against 
Sutter  and  Trotter,  by  holding  that  they  had  the  trust 
fund  in  their  hands  with  notice  of  the  trust,  and  that 
they  thereby  became  answerable  for  it.  It  is  in  favor 
of  Rutter  and  Trotter,  that  the  frame  of  the  suit  is 
so  constituted  that  they  cannot  be  made  liable,  and  yet 

may 
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may  not  be  exonerated  by  reason  of  this  suit.  If  they 
be  made  liable  in  future,  it  is  a  reason  why,  at  all 
events,  I  should  give  them  their  costs  in  this  suit 


Robertson 

v. 
Armstrong. 


The  Master  of  the  Rolls. 

I  am  of  opinion  that  Mr.  Sutter  must  have  his  costs,  Jan.  26. 
but  that  Mr.  Trotter  cannot.  I  do  not  mean  by  what 
I  stated  yesterday  to  express  any  opinion  whatever  on 
the  merits  of  the  case  as  regards  any  claim  to  which  the 
Maclvers  may  make  against  Rutter  and  Trotter.  My 
opinion  Is,  that  in  this  frame  of  suit,  which  expressly 
exonerates  the  Maclvers,  Messrs.  Rutter  and  Trotter 
cannot  be  touched.  If  the  Maclvers  had  instituted  a 
suit  as  Plaintiffs,  and  had  said,  "  we  have  committed  a 
breach  of  trust,  and  we  are  ready  to  make  it  good,  but 
Trotter,  our  solicitor,  is  liable  to  us  for  not  having 
obeyed  our  directions,  or  performed  his  promise,  and 
therefore  the  firm  are  liable  to  recompense  us,  the  case 
would  be  quite  different,  but  on  that  question  I  express 
no  opinion.  All  I  mean  to  decide  is  this : — That  in 
the  present  form  or  frame  of  the  suit,  Messrs.  Rutter 
and  Trotter  are  exonerated,  and  cannot  be  reached. 


vol.  xxvui— j. 


CASES  IN  CHANCERY. 


March  22,  23,  •  STROUD  v.  GWYER. 

26. 
A  testator  au-   HpHE  testator,  Orchard  Gwyer,  down  to  the  time  of 

eSowlo  hi8  death   in  APHl>  1843>  Carried    0n   busines*  at 

enter  into  a       Bristol  in  partnership  with  his  brother,  Joseph  Gwyer, 

whlfhis  ,P  as  Russian  merchants.  His  capital  in  the  concern 
brother,  on       amounted  to  about  33,000/. 

such  terms  as 

thmk  fit,Uand         By  his  will,  dated  in  February,  1843,  the  testator,  de- 
leave bis  vised  bis  freeholds  and  leaseholds  in  trust  for  sale,  and 
capital  therein.  . 
The  executors  directed  the  produce  to  sink  into  bis  personal  estate. 

the  articles  of  ^e  bequeathed  his  personal  estate  and  the  produce 
partnership       of  his  real  estate  to  his  executors,  upon  trust  to  invest 

interest^  5*    "  "*  or  uPon  anY °f tbe  parliamentary  stocks  or  funds  of 

percent.  Great  Britain,  or  real  securities  in  England  or  Wales, 

should  be  paid  " 

on  the  tes-        but  not  in  Ireland,    and  to  stand  possessed  thereof  on 

aanTthaTPart'  tru8ts  for  his  chi,dren  equally.  But  he  declared,  that 
of  the  ex-  the  trustees  should  stand  possessed  of  the  respective 
■hoddbekft8  8^ares  of  his  daughters,  upon  trust  "  to  pay  the  divi- 
in  the  concern  dends,  interest  and  annual  income  of  the  said  stocks, 
capital."  Held,  fund  and  securities"  to  such  daughters  for  their  separate 

that  the  tenant  uge  an(j  after  t.lieir  deaths,  in  trust  for  the  children  or 

for  life  was 

entitled  to        other  issue  as  therein  mentioned. 

the  interest,    • 

share  of  the  The  will  contained   the   following  clause: — "I   do 

profits  re-         hereby  also  empower  my  executrix  and  executors,  and 

tamed  as  ad-  J  r  J 

ditional  capi-  my 

tal  must,  as 

between  the  tenant  for  life  and  remainderman,  be  considered  as  capital  and  not 

income. 

When  trust  funds  are,  without  authority,  lent  to  traders,  witli  notice  of  the  trust,  and 
employed  in  their  business,  such  traders  are  not  liable  to  account  to  the  cestuis  que  trust 
for  a  share  of  the  profits  of  the  business. 

Trustees,  without  authority,  lent  trust  moneys  at  interest  at  51.  per  cent.  Held, 
that  the  tenant  for  life  was  entitled  to  the  whole  interest,  and  that  the  remainderman 
had  no  tight  to  insist  that  the  excess  of  the  interest  beyond  the  dividends  which  would 
have  been  produced  if  the  money  had  been  invested  in  Consols  formed  capital. 
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my  legal  personal  representatives  and  representative  for  I860, 
the  time  being,  or  any  of  them,  to  form  a  partnership 
with  my  brother  Joseph  Gwyer  in  the  trade  or  business 
which  he  and  I  shall  carry  on  together  as  partners  at  the 
time  of  my  decease,  and  allow  my  capital  or  any  part 
thereof  to  be  continued  in  the  said  trade,  for  the  purpose 
of  the  partnership  to  be  so  formed,  and  if  necessary,  to 
advance  any  further  capital  therein,  and  to  form  such 
partnership  upon  such  terms,  in  all  respects,  as  my 
executrix  and  executors  and  my  legal  personal  repre- 
sentatives and  representative  for  the  time  being,  or  any 
of  them,  shall  think  fit,  for  the  benefit  of  my  estate,  and 
for  the  introduction  as  partners  or  partner  of  my  sons, 
or  any  of  them,  so  nevertheless  that  my  capital  shall 
be  drawn  out  within  eighteen  calendar  months  next 
after  my  youngest  son  for  the  time  being  shall  attain  the 
age  of  twenty-one  years." 

The  testator  died  in  April,  1843,  leaving  nine  children, 
and  his  executors,  acting  under  the  authority  given  by 
the  will,  constituted  themselves  partners  in  the  busi- 
ness with  Joseph  Gwyer  (the  testator's  brother  and 
surviving  partner)  and  three  of  the  testator's  sons. 
Articles  of  partnership  were  executed  between  the 
parties  dated  the  21st  of  Mat/,  1854,  which  provided, 
that  the  executors  should  be  entitled  to  one-half  of  the 
surplus  net  profits  of  the  partnership,  and  that  before  as- 
certaining the  net  profits  of  the  business,  interest  at  the 
rate  of  5/.  per  centum  per  annum  should  be  allowed  on 
the  testator's  capital  and  all  other  moneys  advanced  as 
capital.  The  articles  also  provided,  that  the  executors 
should  only  draw  out  21.  per  cent,  on  the  33,000/.  for  their 
share  of  the  profits,  "  and  that  the  remainder  of  their  or 
his  share  of  net  gains  and  profits  should  remain  in  the 
said  partnership  as  additional  capital  of  the  executors, 
until  the  determination  of  the  partnership." 

k2  The 
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1860.  The  share  of  the  executors  in  the  capital  of  the  part- 

nership was  represented  by  the  sum  of  33,000/.  3*.  3d. 
(the  testator's  capital  at  his  death),  the  whole  of  which 
was  allowed  by  them  to  remain  therein. 

The  partnership  thus  formed,  and  called  "  the  first 
partnership,"  was  carried  on  down  to  the  time  fixed  by 
the  articles  for  its  termination,  namely,  the  31st  March, 
1853. 

The  executors  received  21,521/.  for  interest  on  their 
capital  down  to  the  expiration  of  the  first  partnership, 
and  the  6um  of  14,5001.  on  account  of  profits  during 
the  same  period.  In  April,  1852,  the  testator's  youngest 
son  attained  twenty-one. 

On  the  determination  of  the  first  partnership,  the  tes- 
tator's three  sons  continued  to  carry  on  the  business 
under  a  new  partnership  then  constituted  between  them- 
selves and  Joseph  Gwyer,  the  elder  brother  of  the  tes- 
tator. The  surviving  executor,  though  he  wholly  retired 
from  the  business,  as  actual  partner  therein,  neverthe- 
less permitted  the  whole  of  the  capital  of  33,000/.  3s.  3d. 
to  remain  in  the  "  new  partnership  business"  at  interest 
at  5/.  per  cent,  with  rests. 

None  of  the  partners  in  the  new  partnership  were 
executors  or  trustees,  but  they  had  all  notice  of  the  will, 
and  that  the  fund  belonged  to  the  testator's  estate.  They 
paid  the  interest  after  the  rate  of  5/.  per  cent,  with 
annual  rests  on  the  capital  left  in  the  hands  of  the  new 
partnership,  and  they  had  also  paid  back  a  large  6um  in 
respect  of  principal. 

In  1854,  one  of  the  testator's  daughters,  Mary  Ann, 
married  Mr.  Stroud,  and  under  the  testator's  will, 
Mrs.  Stroud  and  her  issue  were  entitled  in  succession  to 
one-ninth  of  the  residuary  estate.    The  two  Plaintiffs, 

the 
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the  infant  children  of  Mr.  and  Mrs.  Stroud,  instituted        1860. 
this  suit  in  1858,  praying  that  the  trusts  of  the  will 
might  be  carried  into  execution.    They  also  asked  a 
declaration,  that  the  14,500/.,  the  net  profits  of  the  trust       GwYER 
partnership,   formed  capital  of   the   testator's   estate. 
This  gave  rise  to  the  first  question. 

The  second  question  was  this : — It  was  insisted,  on 
behalf  of  the  Plaintiffs,  that  the  partners  in  the  new 
partnership,  having  notice  that  the  money  left  in  the 
business  by  the  executor  was  trust  money,  were  bound 
to  account  to  the  cesiuis  que  trust  for  a  proportionate 
part  of  the  profits  of  the  new  partnership. 

Mr.  FolUtt  and  Mr.  W.  P.  Murray  for  the  Plaintiffs. 
First.  As  between  the  tenants  for  life  and  those  in  re- 
mainder, the  profits  in  the  first  partnership,  beyond  the 
51.  per  cent,  allowed  for  interest  on  the  capital,  forms 
capital  and  not  income.  The  tenants  for  life  are,  by  the 
will,  only  entitled  to  the  "  dividends,  interest  and  annual 
income"  of  the  investments,  and  the  employment  of  the 
assets  in  the  partnership  is  not  an  investment :  it  is  em- 
barking the  capital  in  a  speculation,  the  increase  of 
which  beyond  the  interest  forms  accretions  to  the  capital ; 
Howe  v.  Lord  Dartmouth  (a).  The  case  of  Fearns  v. 
Young  (i),  is  in  point. 

At  all  events,  all  the  profits  beyond  21.  per  cent,  on  the 
capital  forms  capital  by  the  express  terms  of  the  part- 
nership articles,  which  provide  that  such  excess  shall 
remain  in  the  partnership  "  as  additional  capital.19 

Secondly.  The  testator's  estate  is  entitled  to  a  share 
of  the  profits  of  the  second  partnership.  It  is  the 
settled  rule  of  this  Court,  that  when  a  trustee  mixes  the 
trust  funds  with  his  private  moneys  and  employs  both 
in  a  trade  or  adventure  of  his  own,  the  cestuis  que  trust 

may, 
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may,  if  he  prefers  it,  insist  upon  having  a  proportionate 
share  of  the  profits  instead  of  interest  on  the  amount  of 
the  trust  funds  so  employed;  Docker  v.  Somes  (a); 
Wedder burn  v.  Wedderburn  (i). 

Here,  the  partners,  receiving  the  trust  fund  with 
notice,  became  constructively  trustees,  and  they  sub- 
jected themselves  to  the  same  liabilities  as  if  they  had 
been  actual  trustees. 

Thirdly.  As  to  the  second  partnership,  a  breach  of 
trust  was  committed,  by  allowing  the  assets  to  remain 
in  the  trade,  and  although  51  per  cent,  interest  was 
reserved,  the  tenant  for  life  is  not  entitled  to  the  whole 
of  it,  but  to  such  a  sum  as  would  have  been  produced 
by  a  proper  investment  in  the  Consols. 

In  Dimes  v.  Scott  (c)  10/.  per  cent,  was  produced  by 
the  investment  of  the  estate  in  a  security  not  warranted, 
and  it  was  held,  that  the  tenant  for  life  was  only  entitled 
to  a  sum  equal  to  what  she  would  have  received,  if  the 
investment  bad  been  properly  made  in  Consols  at  the 
end  of  a  year  from  the  testators  death. 

Mr.  C.  Hall  for  Mrs.  Stroud,  the  tenant  for  life  of 
one-ninth,  and  for  her  husband.  The  tenants  for  life 
are  entitled  to  the  whole  profits  of  the  first  partnership. 
It  depends  on  whether  the  assets  were  or  were  not  in  a 
proper  state  of  investment,  for  if  they  were,  the  tenants 
for  life  are  clearly  entitled  to  the  annual  produce,  in  the 
same  way  as  if  an  investment  had  been  authorized  in 
leaseholds  or  railway  shares,  in  which  case  the  whole 
rents  or  dividends  would  have  belonged  to  the  tenant 

for 

(a)  2  Mylne  $  K.  655.  Beav.  84. 

(6)  4  Myl.  £  Cr.  41,  and  22  (c)  4  Ru«.  195. 
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for  life  as  legitimate  income.  If  the  trade  had  made  no  I860, 
profit,  the  tenants  for  life  would  have  got  no  income,  and 
so,  on  the  other  hand,  as  they  run  the  risk  of  the  loss 
they  become  entitled  to  the  annual  profit  on  the  invest- 
ment, however  large  it  might  have  been.  In  Skirving 
v.  Williams  (a),  the  Court  gave  the  tenant  for  life  the 
profits  derived  from  a  business,  in  which  the  testator's 
capital  was,  by  the  partnership  articles,  bound  to  remain, 
for  eighteen  months  after  his  death,  and  so  in  Johnston 
v.  Moore  (b).  Fearns  v.  Younge  (c),  does  not  apply, 
it  was  the  case  of  a  general  residuary  gift,  and  besides, 
the  terms  of  the  will  in  this  case  point  to  an  enjoyment 
in  specie.  He  also  on  this  referred  to  Caldecott  v. 
Caldecott(d). 

The  clause  inserted  in  the  first  partnership  articles  of 
1864,  that  part  of  the  profits  were  to  remain  in  the 
partnership  "  as  additional  capital,'9  was  merely  for  the 
benefit  of  the  partners,  and  was  not  intended  to  alter  the 
rights  of  the  legatees  inter  se;  it  was  only  to  last  until  the 
expiration  of  the  partnership.  The  trustees  had  no 
authority  to  alter  the  relative  rights  of  the  tenant  for 
life  and  remaindermen ;  if  they  had  power  to  convert 
income  into  capital,  they  might  have  said,  that  all  the 
yearly  profits  shall  become  corpus,  and  defeat  the  rights 
of  the  tenants  for  life  altogether. 

Mr.  Lloyd  and  Mr.  Lewin,  for  the  testator's  three 
sons,  who  had  retained  the  assets  in  the  second  partner- 
ship, argued,  that  as  they  were  neither  executors  nor 
trustees,  they  were  under  no  liability  except  that  which 
they  had  contracted  for  with  the  executors,  namely, 
to  restore  the  fund  with  interest  at  5/.  per  cent,  and  annual 

rests. 

(a)  24  Beav.  275.  (c)  9  Vet.  549. 

(6)  27  L.  J.  Ch.  453  :  4  Jur.  (d)  1    Younge  4  Coll.  C.  C. 
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1 860.  rests.  They  pointed  out,  that  the  result  of  a  contrary 
decision  would  be  that  bankers  and  all  others  receiving 
trust  funds  into  their  hands,  under  arrangements  with 

GwfER.  trustees,  might  be  made  accountable  for  a  share  of  their 
profits.  That  the  cestui  que  trust  could  only  require  the 
trustees  to  replace  the  fund,  and  that  the  trustee  could 
only  compel  the  sons  to  fulfil  the  contract  to  repay  the 
money  with  interest,  and  that  as  the  partners  could  only 
be  reached  through  the  trustees,  they  could  not  be 
made  subject  to  a  greater  liability  than  the  trustees 
themselves  (a). 

Mr.  22.  Palmer,  Mr.  Kar slake,  Mr.  Selwyn,  Mr.  F. 
Millar,  Mr.  Cory  ton,  Mr.  Freeman  and  Mr.  Speed,  for 
other  parties. 

Mr.  Follett  in  reply.  In  Ex  parte  Watson  (b),  Lord 
Eldon  says,  "  the  clear  principle  of  equity  is,  that 
if  a  tiustee  has  made  use  of  the  trust  property,  the 
cestui  que  trust  has  the  option  to  have  the  profit  actually 
made  or  interest."  This  doctrine  must  be  equally 
applicable  to  a  person  who,  by  his  acts,  becomes 
constructively  a  trustee.  The  sons  were  constructive 
trustees  and  subject  to  the  same  liabilities  as  an  actual 
trustee,  and  therefore  to  the  liability  to  account  for  the 
profits  made  by  the  employment  of  the  trust  money  in 
their  business. 

In  Ex  parte  Heaton  (c),  Moxon,  the  father,  carried  on 
business  with  his  two  sons,  who  were  trustees,  and  they 
appropriated  part  of  the  trust  funds  to  partnership 
purposes,  Sir  John  Leach  said,  a  cestui  que  trust  "  may 
resort  for  payment  either  to  the  actual  or  to  the  implied 
trustee."    "Those  who  receive  trust  property  from  a 

trustee 

(a)  Set  Twtford  v.  Trail,  7  (b)  2  Ves.  *  B.  414. 

Sim.  92.  (r)  Buck,  38G* 
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trustee  in  breach  of  his  trust,  become  themselves  trustees,  I860, 
if  they  have  notice  of  the  trust.  If  the  moneys  arising 
from  the  sale  of  these  trust  estates  were  applied  to  the 
partnership  purposes,  with  the  knowledge  of  Moxon  the 
father,  the  former  would  become  implied  trustees,  and 
then  the  cestui*  que  trust  might  proceed  either  against 
the  sons,  as  actual  trustees,  or  against  the  firm  as 
implied  trustees.'9 

Secondly.  Whatever,  upon  the  terms  of  the  partner- 
ship contract,  was  left  in  the  business  as  capital  must 
now  constitute  capital  in  contradistinction  to  the  profits. 

The  Master  of  the  Rolls. 

This  case  presents  some  questions  of  considerable 
importance,  and  which,  so  far  as  I  know,  have  never 
yet  been  determined.  The  first  question  is,  what  is  the 
proper  division,  as  between  the  tenant  for  life  and  those 
in  remainder,  of  money  made  by  the  employment  of 
the  testator's  estate  in  business  and  trade;  this  divides 
itself  into  two  questions,  one  arising  on  the  first  part- 
nership and  the  other  on  the  second.  With  respect  to 
the  first  partnership,  it  stands  in  this  way  : — The  tes- 
tator, by  his  will,  authorized  his  executors  to  form  a 
partnership  with  his  brother,  and  to  allow  his  capital  to 
be  continued  in  the  trade,  until  eighteen  calendar  months 
next  after  his  youngest  son  should  attain  the  age  of 
twenty-one  years. 

There  being  a  distinct  power  to  invest  the  money  in 
trade,  of  course  no  breach  of  trust  was  committed  by 
the  executors  in  availing  themselves  of  that  power* 

I  think,  with  respect  to  the  first  partnership,  the 

terms 
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terms  of  the  will  accurately  describe  the  manner  in 
which  that  is  to  be  done.  The  trustees  were  at  liberty 
to  allow  the  capital  to  be  employed  in  carrying  on  this 
trade  "  upon  such  terras,  in  all  respects,"  as  they  should 
*  think  fit  for  the  benefit  of  his  estate.'* 

I  am  of  opinion,  therefore,  that  the  terms  of  the 
partnership  deed  regulate  the  question  as  to  what  is 
properly  to  be  considered  the  income  and  what  the 
capital  of  the  first  partnership.  It  must  be  determined 
according  to  the  terms  of  the  articles  of  partnership, 
and  I  am  of  opinion  that  everything  paid  for  interest  is 
income  to  which  the  tenant  for  life  is  entitled,  and  that 
all  the  profits,  which  according  to  the  terms  of  the 
deed  were  what  I  may  call  capitalised,  and  retained  as 
capital  in  the  business,  must  be  treated  as  capital,  the 
interest  of  which  the  tenant  for  life  is  entitled  to  receive. 
I  cannot  adopt  the  different  view,  which  Mr.  Charles 
Hall  pressed  upon  me,  as  to  the  mode  in  which  the 
division  is  to  be  made. 

With  respect  to  the  second  partnership,  a  question  of 
a  different  character  arises,  which  depends  upon  a 
different  principle.  This  is  not  governed  by  any  di- 
rection in  the  will,  on  the  contrary,  the  will  directs  the 
whole  capital  to  be  taken  out  and  realised  within 
eighteen  months  after  the  youngest  son  attained  twenty- 
one.  I  must,  therefore,  treat  it  as  so  much  money  lent 
by  the  executors  to  strangers  to  the  will,  to  be  employed 
in  a  trade  to  be  carried  on  for  the  benefit,  amongst 
others,  of  the  tenant  for  life,  these  strangers  having  full 
notice  and  knowledge  of  its  being  a  trust  fund,  and  of 
the  trusts  of  the  will. 

There  is  another  question  connected  with  it,  which 
I  mention  now,  because  in  my  opinion  the  argument  in 

support 
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support  of  it  cannot  be  maintained.  It  is  contended,  on 
behalf  of  the  children,  as  against  the  tenant  for  life,  that 
they  are  entitled,  as  capital,  to  so  much  of  the  profits  as 
was  made  by  the  employment  of  this  money  in  the 
trade  as  would  exceed  the  amount  of  dividends  it 
would  have  produced  in  case  it  had  been  invested  in 
the  £3  per  Cents.  In  addition  to  that,  they  contend 
they  are  not  bound  to  regard  the  particular  contract 
entered  into  between  the  legal  personal  representative 
and  the  traders  to  whom  the  money  was  lent,  and  that 
they  are  entitled  to  call  on  them  to  repay,  not  the  money 
with  interest  according  to  the  terms  of  the  contract,  but 
that  they  are  entitled  to  examine  the  books  of  the 
traders  and  see  the  accounts,  and  that  as  the  traders 
knew  that  it  was  trust  money  which  they  employed  in 
their  trade,  they  must  be  treated  as  quasi  trustees  and 
made  liable,  at  the  option  of  the  cestuis  que  trust,  for 
all  the  profits  made  by  the  trust  funds  in  that  trade. 


1860. 


On  the  first  point,  the  case  of  Dimes  v.  Scott  (a) 
was  particularly  referred  to.  It  was  a  very  peculiar 
case,  and  carried  the  principle  of  Howe  v.  Lord  Dart- 
mouth (ft),  to  a  greater  extent  than  any  other  case  to 
be  found  in  the  books.  The  case  of  Howe  v.  Lord 
Dartmouth  and  other  similar  cases  rest  on  this  prin- 
ciple, that  where  a  testator  leaves  property  which  is 
wearing  out,  the  tenant  for  life  of  the  residue  cannot, 
in  the  absence  of  any  direct  expression  for  that  purpose 
in  the  will,  enjoy  the  property  in  specie,  that  the  property 
must  be  realised,  and  that  the  tenant  for  life  can  only 
have  interest  on  the  amount  thus  realised.  The  prin- 
ciple of  that  is  obvious,  for  in  the  case  of  wearing  out 
property,  as  of  long  annuities,  if  the  tenant  for  life 
received  the  whole  income,  he  would,  in  fact,  be  re- 
ceiving 

(a)  4  Run.  195.  (6)  7  Vet.  137. 
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ceiving  the  capital.  Accordingly,  when  the  perishable 
property  has  not  been  realised,  the  Court  divides  the 
income  for  the  purpose  of  ascertaining  how  much  is 
attributable  to  capital  and  how  much  to  interest;  the 
same  thing  occurs  in  the  case  of  leaseholds. 

In  all  the  cases,  however,  in  which  this  question 
arose,  the  property  remained  in  the  investment  in  which 
the  testator  had  left  it,  and  I  am  not  aware  of  any  case 
in  which  it  has  been  held,  that  where  the  executors 
have  allowed  the  tenant  for  life  to  invest  money  in  a 
decaying  security,  or  upon  a  security  which  produced  a 
greater  amount  of  interest  than  that  which  was  produced 
by  the  fund  at  the  date  of  the  testator's  death,  this 
Court  has  ever  made  the  tenant  for  life  account  for  the 
profits  made  by  the  employment  of  the  money  in 
business,  or  has  ever  made  the  executors  or  trustees 
liable  for  that  amount.  Of  course  the  obligations  are 
reciprocal,  and  if  the  tenant  for  life  could  not  be  made 
liable  to  make  it  good,  neither  are  the  trustees  bound  to 
do  so.  I  have  never  known  a  case  in  which  the  trus- 
tees have,  in  such  a  case,  been  held  bound  to  do  more 
than  make  good  the  amount  of  the  capital  to  the  fullest 
extent  to  which  the  cestuis  que  trust  were  entitled,  al- 
though if  the  capital  has  been  increased  by  what  has 
been  done,  they  are  entitled  to  that  increased  capital. 
If,  for  instance,  the  trust  property  had  been  invested  in 
the  purchase  of  shares  in  foreign  securities  at  a  low 
price,  which  were  afterwards  sold,  and  produced  a 
higher  sum,  the  difference  would  be  increase  of  capital 
and  the  cestuis  que  trust  would  be  entitled  to  that 
increase. 

It  is  a  very  different  thing,  where  the  cestuis  que  trust 
apply,  not  for  an  increase  of  capital,  but  to  convert  into 
capital  part  of  the  income  which  has  been  received  from 

the 
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the  trust  fund,  and  not  merely  to  make  the  tenant  for 
life,  but  also  the  trustees  and  executors,  liable  for  that 
purpose.  I  have  never  met  with  a  case  of  that  de- 
scription, and  none  has  been  cited.  It  certainly  would 
be  carrying  the  principle  of  Dimes  v.  Scott  to  a  much 
greater  extent  than  I  think  ought  to  be  done.  All 
those  cases,  of  which  Dimes  v.  Scott  is  one,  relate  to 
instances  where  the  property  was  found  in  a  particular 
state  of  investment  at  the  testator's  death.  But  whetf 
trustees  or  executors  commit  a  breach  of  trust  by  lending 
it  on  some  unauthorized  security,  then  I  am  of  opinion 
they  have  discharged  their  liability  in  favor  of  the 
cestuis  que  trust  who  are  entitled  to  the  capital  in  re- 
mainder, when  they  have  made  good  the  capital  and 
any  increase  which  that  capital  has  received. 


1860. 


That  being  my  opinion,  it  determines  this  point. 


The  next  question  is,  whether,  where  persons  borrow 
funds,  knowing  them  to  be  trust  funds  and  employ  them 
in  trade  or  business,  or  in  any  other  lucrative  under- 
taking they  may  be  engaged  in,  such  persons  are  subject 
to  the  same  obligations  to  the  cestuis  que  trust  as  the 
trustees  would  have  been  if  they  had  carried  on  the 
trade  with  the  trust  funds  for  their  own  benefit.  I 
cannot  find  any  case  which  goes  to  that  extent,  nor 
upon  principle  would  it  be  just.  Mr.  Follett  referred 
to  some  obiter  dictum  of  Sir  John  Leach  in  Ex  parte 
Heaton(a),  which,  if  carried  to  the  full  extent,  would  go 
as  far  as  he  would  desire  to  push  the  proposition.  But 
it  is  a  very  old  remark  and  a  very  just  one,  that  you 
must  confine  the  observations  of  a  judge  to  the  point  on 
which  he  is  adjudicating.  The  point  was  not  raised  in 
that  case,  the  only  question  being,  whether  the  trust 
funds,  having  been  employed  by  a  firm  in  trade  some  of 

the 

(a)  Buck,  386, 
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the  members  of  which  were  trustees  and  the  others  had 
notice  of  the  trust,  the  cestui*  que  trust  were  entitled  to 
prove  against  the  joint  estate  for  the  amount,  and  it  was 
held  that  they  could.  No  doubt  the  cases  fully 
established,  that  a  cestui  que  trust  has  a  right  to  follow 
the  trust  funds  into  the  possession  of  the  persons  who 
took  it  knowing  it  to  be  trust  money.  But  it  is  a 
different  thing  to  say  that  beyond  the  contract  and  the 
'replacement  of  the  fund,  the  cestuis  que  trust  can  derive 
any  advantage  from  the  subsequent  employment  of  the 
fund,  or  that  they  are  entitled  to  any  account  other  than 
according  to  the  terms  of  the  contract.  The  cases  so 
frequently  brought  before  the  Court  of  following  trust 
funds  and  for  making  trustees  liable  for  breaches  of 
trust  in  the  employment  of  trust  money  have  certainly 
never  been  carried  to  that  extent.  If  the  trustees,  at 
the  instance  of  the  tenant  for  life,  have  lent  the  money 
to  the  tenant  for  life  for  the  purpose  of  being  em- 
ployed in  trade,  the  tenant  for  life  must  make  it  good ; 
and  if  the  tenant  for  life  is  unable  to  do  so,  the  trus- 
tees must ;  but  I  have  never  yet  found  a  case,  nor  have 
I  heard  it  suggested  in  such  a  case,  that  if  the  tenant 
for  life  has  made  greater  profits  than  the  capital  would 
have  produced  if  it  had  been  invested,  the  excess  of 
those  profits  should  be  turned  into  capital  for  the  benefit 
of  the  parties  in  remainder,  or  that  the  trustees  could 
be  made  liable  in  that  respect.  It  would  follow  neces- 
sarily, as  I  stated  to  Mr.  Follett  in  the  course  of  his 
argument,  that  in  all  cases  where  trust  money  had  been 
improperly  invested,  on  a  deposit  account  in  a  bank,  and 
the  bankers  had  notice  that  it  was  a  trust  fund,  the 
cestuis  que  trust  would  be  entitled  to  a  share  of  their 
profits,  and  to  an  account  of  them.  I  think  the  rules  of 
the  Court  are  quite  stringent  enough  as  they  are,  and 
that  this  would,  in  my  opinion,  lead  to  much  more  serious 
consequences  and  to  a  much  more  extended  application 

of 
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of  the  principle  of  constructive  trusts  than  has  ever  yet 
been  decided,  and  in  my  opinion,  it  would  be  a  very 
injurious  one. 

I  am  bound  to  notice  an  argument  which  Mr.  Follett 
put  to  me  with  reference  to  Dimes  v.  Scott  (a),  the 
more  particularly  because  I  do  not  see  the  very  clear 
and  distinct  answer  to  it.  He  say?,  in  Dimes  v.  Scott 
2,000/.  was  invested  in  an  East  Indian  loan  at  the  death 
of  the  testator.  After  ten  years,  it  produced  in  Consols 
more  than  it  would  have  done  at  the  death  of  the  testator. 
Therefore  the  cestui  que  trust  obtained  an  increase  of 
capital.  Nevertheless  the  Court  held,  that,  as  10/.  per 
cent,  interest  was  paid  during  the  whole  of  that  time, 
the  cestuis  que  trust  were  entitled  to  have  the  excess  of 
the  10Z.  per  cent,  over  and  above  what  it  would  have 
produced  if  invested  in  Consols  converted  into  capital. 
On  this  Mr.  Follett  put  this  argument,  in  the  form  of  a 
question  to  the  Court : — Assume,  he  says,  that  the 
trustees  had  sold  out  the  Indian  investment,  had  kept 
the  produce  for  a  month  and  had  then  reinvested  it  in 
the  very  same  security,  would  that  have  varied  the  result 
in  the  case  of  Dimes  v.  Scott* 

Undoubtedly,  so  far  as  the  tenant  for  life  and  the 
persons  in  remainder  are  concerned,  their  situation  is 
exactly  the  same ;  but  as  I  have  never  found  a  case  in 
which  the  Court  has  applied  the  rule  to  the  case  of  an 
improper  investment  made  by  the  trustees,  and  I  am  not 
disposed  to  extend  the  principle  beyond  that  laid  down 
in  Howe  v.  Lord  Dartmouth,  where  property  is  found 
in  a  particular  state  of  investment  at  the  death  of  the 
testator. 

In  other  respects  the  case  of  Dimes  v.  Scott  is  an  ex- 
ceptional case,  for  I  do  not  know  any  other  case  where 

it 
(a)  4  Rugs.  195. 
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it  was  not  a  decaying  security,  which  was  not  the  case 
in  Dimes  v.  Scott.  Assuming  Dimes  v.  Scott  to  be  an 
authority  for  a  case  where  the  property  is  in  the  same 
investment  in  which  the  testator  left  it,  I  cannot  allow 
it  to  be  employed  as  an  authority  for  the  case  of  an 
advance  made  by  executors  and  trustees  to  other  persons, 
however  improper  that  advance  might  be,  and  in  breach 
of  trust,  and  hold,  that  the  increased  profit  thereby 
made  is  to  be  divided  partly  between  capital  and  partly 
between  income,  and  that  the  excess  of  it  is  to  be  turned 
into  capital  for  the  benefit  of  the  persons  entitled  in  re- 
mainder. 


The  consequence  is,  that  in  this  case,  the  traders  who 
received  this  money  must  account  for  it  according  to 
the  terms  of  the  contract  on  which  they  received  it, 
which  was  to  pay  5/.  per  cent,  with  yearly  rests,  which, 
as  I  understand,  they  are  ready  to  do.  The  capital 
must  be  invested  for  the  benefit  of  the  cestuis  que  trust  ; 
that  I  understood  to  have  been  done.  With  respect  to  * 
the  amount  of  income,  the  whole  of  the  5/.  per  cent,  on 
the  funds  employed  in  the  second  partnership  belongs, 
with  annual  rests,  to  the  tenant  for  life. 
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EDWARDS  v.  CLAY. 

Feb.  25,  29. 

TN  1852,  Messrs.  Jaques  obtained  a  judgment  against  A't  furniture 

-*-     John  Clay  for  606/.,  and  under  a  writ  of  execution  undeTan  cxe- 

the  sheriff  seized  his  furniture.     On  the  19th  of  April,  cution  by  the 

1852,  the  sheriff  executed  a  bill  of  sale  of  the  furniture  assigned  it  to 

to  Messrs.  Jaques  for  586/.     Messrs.  Jaques  were  pro-  the  judgment 

3  .7  r         creditor*    A.i 

ceeding  to  a  sale  of  the  goods  by  auction,  when  Hayley,  friends  after- 

Crossland  and  three  other  of  Clay's  friends  interposed,  ™a^V?t  from 
and,    in  order  to   save  them,   purchased   them   from  the  judgment 
Messrs.  Jaques,  but  no  assignment  was  executed  of  tne  8herifT's 
them.  officer  then 

retired  and  left 
the  goods  in 
On  the  22nd  of  April,  the  sheriff's  officer  withdrew,  a:*  posses- 

and  left  Clay  in  possession  of  the  furniture,  which  he  re-  "Gained  in 
tained  down  to  his  death  m  August,  1859.     After  Clays  undisturbed 
death,  a  question  arose,  whether  Clay's  five  friends  had  more  than  six 
given  him  the  furniture  or  had  merely  allowed  him  the  yea™-  ,After 
use  of  it.    Messrs.  Jaques  (as  trustees  for  the  five  friends)  furniture  was 
took  possession  of  the  furniture  under  the  assignment,  ^a,n\edJp  hls 
and  having  sold  it,  the  produce  was  paid  into  Court,  and  had  purchased 
to  abide  the  decision  as  to  the  right  to  it.  vewel/by  his 

administratrix. 
The  fund  was  now  claimed  by  Messrs.  Jaques,  on  behalf  ***» tlial  rt,e 
of  the  five  friends,  on  the  one  side,  and  by  the  ad  minis-  former  were 
tratrix  of  Clay  on  the  other.  The  affidavits  of  Hayley  ™l  ^[ufeS 
and  Crossland  stated  that  the  five  purchasers  of  the  fur-  Limitations,  ^ 
niture  were  to  have  the  benefit  of  the  assignment  to  Possession  w&s 
Messrs.  Jaques,  and  to  have  the  same  powers  as  they  had  rightful,  the 

■       -      .  mi  -  i        l        m  j     •       /•  »tatute  could 

over  the  furniture.    This  was  met  by  the  affidavit  of  0u\y  apply 

Clays  widow  and  administratrix,  who  stated  her  belief  £rom  81X  yeara 
9  '  from  a  conver- 

that  the  furniture  had  been  given  to  him.  sion. 

Mr.  Selwyn  and  Mr.  G.  L.  Russell,  for  Messrs.  Jaques, 
\OU  XXYUI— it  h  argued, 


Edwards 
v. 
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I860.  argued,  that  the  furniture  belonged  prima  facie  to  the 
five  persons  who  had  purchased  and  paid  for  it;  that 
there  was  no  evidence  of  any  gift  of  it  to  Clay,  and  that 

Clay.        his  possession  was  the  possession  of  the  rightful  owners. 

Mr.  R.  Palmer  and  Mr.  Hatch,  for  the  administratrix, 
argued,  first,  that  the  claim  was  barred  by  the  Statute  of 
Limitations,  Clay  having  been  in  adverse  possession  since 
1852 ;  and  secondly,  that  Clay's  friends  intended  to  make 
him  a  present  of  the  furniture,  and  that  this  was  evi- 
denced by  their  conduct,  in  not  interfering  with  his  pos- 
session for  so  long  a  period,  by  their  allowing  him  to 
remove  it  from  house  to  house,  as  he  changed  his  resi- 
dence, and  even  to  sell  a  portion  of  it, 

Mr.  Selwyn  in  reply.  The  statute  can  only  apply 
from  the  time  of  the  conversion,  and  the  rightful  owner 
could  recover  the  goods  in  an  action  of  trover  at  any 
time  before  the  expiration  of  six  years  from  such  con- 
version. The  possession  of  Clay  was  always  rightful, 
he  was  let  into  possession  with  the  consent  of  the  owners, 
by  the  sheriff's  officer,  who,  after  the  purchase,  became 
their  agent. 

The  Master  of  the  Rolls. 
I  will  read  the  affidavits. 


The  Master  of  the  Rolls. 

Feb.  29.  The  assignment  to  Messrs.  Jaques  was  executed  on 

the  19th  of  April,  1852,  and  on  the  22nd  of  April,  1862, 
(to  use  the  expression  of  the  administratrix)  "the  she- 
riff's officers  withdrew  and  gave  up  possession  of  the 
furniture  and  effects  to  John  Clay"  the  intestate.     The 

goods 
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goods  consisted  of  furniture  in  Clay's  bouse,  which  the 
sheriff  had  seized  under  an  execution,  and  had  sold  to 
Messrs.  Jaques,  and  who  afterwards  sold  it  to  those  five 
gentlemen,  and  they  allowed  it  to  remain  in  the  posses- 
sion of  Clay. 

As  to  the  delivery  to  the  intestate,  I  am  of  opinion  that 
when  the  sheriff  took  the  goods  in  1852,  they  became 
the  goods  of  the  sheriff,  who  held  them  on  behalf  of 
the  judgment  creditors,  and  that  when  the  assignment 
was  made  to  Messrs.  Jaques,  they  became  the  owners 
of  the  goods :  that  thereupon  the  sheriff  became  only 
the  agent  of  Messrs.  Jaques,  and  that  when  he  allowed 
the  intestate  to  have  possession  of  them,  he,  in  the 
character  of  their  agent,  delivered  them  to  the  intestate. 

As  to  the  question  in  what  character  Clay  took  them, 
and  whether  as  absolute  owner  or  at  the  will  and  pleasure 
of  Messrs.  Jaques,  I  think  I  must  assume  that  the 
sheriff  delivered  them  to  the  intestate  in  accordance  with 
the  instructions  he  received  from  the  Messrs.  Jaques,  as 
the  property  of  the  five  purchasers. 

The  result  is,  that,  in  my  opinion,  the  Statute  of 
Limitations  has  no  application  to  this  question,  because 
it  could  only  apply  from  the  time  of  the  conversion, 
and  in  this  view  of  the  case,  there  has  been  none, 
except  when  some  of  the  furniture  has  been  sold. 

The  only  other  question  is,  whether  the  intention  of 
these  five  gentlemen  was  to  make  a  present  of  these 
goods  to  the  intestate.  There  is  no  proof,  on  one  side, 
except  the  belief  of  the  administratrix,  and  on  the 
other,  the  five  purchasers  positively  declare  that  they 
had  no  such  intention. 

_   l  2  I  am 
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I  am,  therefore,   of  opinion  that  these  five  persons 
are  entitled  to  such  of  the  chattels  as  remain  in  specie, 
together  with  the  value  of  such  of  them  as  were  (lis 
posed  of  by  the  intestate  within  six  years. 


1859.  WILLIAMS  v.  PAGE.    (No.  4.) 

Dec.  17.  v  ' 

At  the  hear-        A  T  the  original  hearing  of  this  cause  on  the  20th  of 
found  defecTwe  "^^    January,  1858,  it  was  found  defective  for  want 

for  want  of  0f  parties  (a),  and  it  was  ordered  to  stand  over  with 

parties,  and  • 

was  ordered  liberty  to  amend  (o). 

to  stand  over, 

with  liberty  to       The   Plaintiffs   amended   their  bill   by   adding  five 
amend  by  J  ° 

adding  parties,  parties,   of  whom   they   afterwards   by  re-amendment 

mi  a"econd6ht  struck  out  the  names  of  two.    The  Plaintiffs  again 
time  still  de-     brought  on  the  cause  for  hearing, 
fective  for 
want  of  par- 
ties.   The  Mr.  iJ.  Palmer,  Mr.  J.  H.  Palmer  and  Mr.  Herbert 

°?urt,d?f-         Smith,  for  the  Plaintiffs, 
missed  it  as  ' 

8gainst  all  the 

Defendants.  Mr,  Selwyn  and  Mr.  Freeling  insisted  that  the  suit 

was  still  defective  for  want  of  parties,  and  asked  that  it 

might  be  dismissed. 


The  Master  of  the  Rolls. 

I  think  that  this  cause  is  still  defective  for  want  of 
parties,  and  that  the  error  pointed  out  by  me  on  the 
occasion  of  the  hearing  in  January,  1858(c),  is  still 
uncured. 

I  allowed  an  objection  for  want  of  parties,  because 
several  persons  (then  supposed  to  be  three  in  number), 

and 

(a)  24  Beav.  654.  (c)  24  Beav.  054, 

(b)  27  Beav.  373. 


Williams 
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and  who  had  benefited  by  the  transaction  complained        1859. 

of  by  the  Plaintiffs,  were  not  made  parties.     Afterwards, 

on  an  application  on  minutes  (a),  I  gave  leave  not  only 

to  make  those  persons  parties,  but  to  amend  the  bill        F,AGB\ 
.  .  (No.  4.) 

generally  by  making  any  number  of  persons  parties  who 

might  be  in  the  same  situation.  The  Plaintiffs  were  com- 
plaining of  acts  done  by  the  directors  for  the  benefit  of 
themselves,  and  certain  other  persons  who  were  not 
represented  by  the  Plaintiffs,  and  I  thought  that  the 
defect  must  be  set  right.  I  have  gone  through  the 
papers  and  have  examined  the  railway  and  banking 
books,  and  I  find,  that  there  are  two  other  persons 
standing  in  the  same  situation,  and  who  are  not  made 
parties  to  the  suit.  I  am  satisfied  that  no  sort  of  ex- 
planation can  be  offered,  which  would  exclude  the 
necessity  of  making  these  two  persons  parties,  which 
would  not  equally  apply  to  the  others. 

I  think  that  I  ought  not  to  retain  this  suit  any  longer, 
and  I  must  dismiss  it  against  all  the  Defendants.  But 
considering  on  the  one  hand  the  character  of  the  suit, 
and  to  which  I  referred  formerly,  and  considering,  on 
the  other  hand,  the  nature  of  the  transaction  complained 
of,  which  is  highly  objectionable,  I  must  dismiss  the 
bill  against  all  the  Defendants  without  costs. 

(«)  27  Bcav.  373. 
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SHARP  v.  WRIGHT. 


Dec.  20. 


TheDefendant  TJY  articles  of  agreement,  dated  on  the  9th  of  March, 

?feepfainOff  a*  1850> the  Defendant  *greed  to  grant  the  Plaintiff 

coal  lease  for     a  lease  of  some  mines  and  seams  of  coal.    The  agree- 

JIaSytbeonly  ment  was  in  the  following  terms :— 
wMdep^ndfnt  "  Jacob  Wri9,u  hereby  agrees  to  demise  and  let  unto 
on  the  quantity  John  Sharp,  who  hereby  agrees  to  accept  of  a  lease  of, 
made  payable  a^  tne  mines  and  seams  of  coal  under  three  fields  con- 
quarterly.  The  taining  sixteen  acres,  or  thereabouts,  situated  near 
the  construe-    Brentwood,  named  the  Fore,  High  and  Middle  Labs- 

tract°fthatthe"  dah  Field*>  on  the  term8  following :— the  first  or  top 
Plaintiff  was  seam  to  be  paid  for  at  and  after  the  rate  of  one  shilling 
mence working  and  s'x  Pence  Per  score  of  twenty  peck  tubs  (three  and 
immediately  twenty  tubs  to  the  score),  all  other  seams  below  to  be 
continuously.  f°rt  at  an^  after  the  rate  of  two  shillings  and  sixpence 
1850  ^h^o'  Per  score  °^  twenty  Pec^  tubs  (three  and  twenty  tubs  to 
fcnda'nt  agreed  the  score),  for  all  coals  drawn  out  of  the  said  seams 
Plwmiffalease  before  mentioned.  The  land  used,  to  the  extent  of  half 
of  a  coal  mine,  an  acre,  for  sinking  the  pit  on  and  other  purposes,  to 
after,  the  De-    oe  allowed  free  of  any  rent  or  damage ;    but  all  land 

fendantgave  above  that  quantity  to  be  paid  for  according  to  the 
notice  to  the  i  ^  r  & 

Plaintiff  that,    value  thereof.    The  said  John  Sharp  to  be  allowed  full 

mencedwork-"  Powers  °^  outstroke  and   instroke  into  the  adjoining 

inginamonth,  royalties.     The  coal  to  be  worked  in  a  fair  and  proper 

aider  the  agreed  manner>  and  all  usual  privileges  granted  in  leases  of 

mentaban-       COal   on   the  Wear  and   Tyne  to  be  allowed  the  said 

years  after,  the  John  Sharp ;  but  the  coal  belonging  to  Jacob  Wright 

Plaintiff  en-  as  aforesaid  to  be  worked  first,  in  preference  to  any 
tered  and  com-  '         r  J 

menced  work-  other. 

ng,  but  was 

resisted  by  the  Defendant ;  the  working  however  proceeded,  but  was  abandoned  in 
February,  1853.     Five  years  afterwards  the  Plaintiff  attempted  to  resume  the  work, 
and  filed  a  bill  for  specific  performance.     It  was  dismissed  with  costs  on  the  ground  of 
delay. 
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other.  But  should  the  coal  in  adjoining  royalty  be- 
longing to  John  Bowes,  esq.,  be  brought  out  of  the 
shaft  on  the  lands  of  the  said  Jacob  Wright,  a  shaft 
rent  of  twenty  pounds  per  annum  to  be  paid,  for  the 
use  of  the  said  shaft,  for  all  coal  brought  out  of  it  or 
any  other  royalty  adjoining.  The  rent  to  be  paid 
quarterly;  the  lease  to  be  for  a  term  of  twenty-one 
years/1 

The  Plaintiff,  not  having  proceeded  to  work  the  coal 
mines  agreed  to  be  demised,  the  Defendant,  on  the 
15th  of  June,  1850,  gave  him  notice,  that  unless  he 
commenced  working  the  coal  within  one  month  he 
should  consider  the  agreement  null  and  void. 

The  Plaintiff  did  nothing  until  September,  1852, 
when  persons  acting  under  him  entered  upon  the  land 
and  commenced  sinking  a  pit.  The  Defendant  forcibly 
resisted  these  proceedings,  add  was,  in  consequence, 
summoned  before  the  magistrates  for  an  assault;  the 
magistrates,  upon  the  Defendant's  promising  not  to 
molest  the  men  working,  merely  ordered  him  to  pay 
the  costs  of  the  summons.  The  men  then  proceeded 
to  sink  a  pit,  but  in  February,  1853,  the  Plaintiff,  finding 
it  unprofitable,  altogether  abandoned  working  it.  This 
continued  until  June,  1858,  when  the  Plaintiff  again 
made  an  attempt  to  resume  working,  which  was  resisted 
by  the  Defendant,  and  in  November,  1858,  the  Plaintiff 
instituted  this  suit  to  compel  the  Defendant  specifically 
to  perform  the  agreement  and  grant  the  lease  in  ac- 
cordance with  it 

The  Defendant  insisted  that  the  agreement  had  been 
unfairly  obtained  from  him,  and  that  it  was  improvident 
in  its  terms,  for  that  all  such  leases  in  the  neighbourhood 
usually  reserved  a  "  fixed  or  sleeping  annual  rent/'  and 

which 
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which  was  made  payable,  whether  the  colliery  was 
worked  or  not,  and  for  which  a  definite  quantity  of  coal 
might  be  worked,  but  thereby  securing  the  working  of 
the  mine  by  the  lessee. 

Mr.  JR.  Palmer  and  Mr.  Bates,  for  the  Plaintiff. 

Mr.  Selivyn  and  Mr.  Faber,  for  the  Defendant.    Mac- 
bryde  v.  Weekes  (a). 


The  Master  of  the  Rolls. 

I  am  of  opinion  that  the  Plaintiff  is  entitled  to  no 
relief.  On  the  construction  put  on  this  agreement  on 
behalf  of  the  Plaintiff,  he  was  not  bound  to  work  at  all 
during  the  twenty-one  years,  unless  he  found  it  profit- 
able ;  but  I  think  the  construction  of  this  agreement  is, 
that  the  Plaintiff  was  bound  to  work  it  immediately 
and  continuously.  No  one,  it  is  true,  can  know  whether 
it  could  be  worked  out  in  twenty-one  or  any  other 
number  of  years ;  there  is  no  evidence  on  the  subject. 

The  case  is  this : — The  agreement  expressly  directs 
how  the  mine  is  to  be  worked,  and  the  rent  is  made 
payable  quarterly,  clearly  inferring  that  it  was  to  be 
worked  immediately.  That  is  the  construction  which 
was  put  on  it  from  the  commencement  by  the  De- 
fendant, who  said,  "if  you  do  not  commence  working 
it  in  a  month,  I  shall  consider  our  agreement  at  an 
end."  The  Plaintiff  took  no  steps  for  two  years,  and 
then,  when  he  came  on  the  ground,  he  was  resisted 
by  the  Defendant.  Some  violence  was  used,  and  he 
was  treated  as  a  mere  trespasser ;  they  go  before  ma- 
gistrates 

(a)  22  Beat*.  533. 


Sharp 
v. 
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gistrates  in  Durham,  who  consider  the  case,  and  find-        1859. 

ing  there  had  been  an  assault,  say,  "  if  you  agree  not 

to  molest  the  workmen,  we  shall  merely  make  you  pay 

the  costs."    A  shaft  was  then  sunk,  but  there  was  no      Wright. 

working  of  the  mine,  and  it  was  abandoned  until  1858. 

In  1858,  the  Plaintiff  finding  the  price  of  coal  improved, 

so  as  to  make  it  profitable  to  work  this  mine,  then 

attempts  to  renew  the  works,  but  he  is  again  resisted, 

and  in  November,  1858,  that  is  about  eight  years  after 

the  contract  had  been  entered  into,  he  files  this  bill  for 

specific  performance. 

It  is  not  necessary  to  refer  to  the  cases  on  this 
subject,  but  I  think  that  Southcomb  v.  The  Bishop  of 
Exeter  (a),  goes  much  further  than  is  necessary,  to 
enable  the  Court  to  say,  in  this  case,  that  the  bill  must 
be  dismissed  with  costs. 

(a)  6  Hare,  213. 
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1860. 


Jan.  27.  JACKSON  v.  WHITEHEAD. 

Feb.  9. 
Where  con-  T^HIS  was  a  stfit  for  specific  performance  \  the  con- 
dition* of  sale  A      tract  wag    admitted,   but  instead   of  the   usual 
are  not  drawn  * 
bond  fide,  but  reference  for  title,  the  Defendant  agreed  that  only  one 

cowd^fficul-0  que8tion  arose>  and  he  accepted  the  title,  subject  to  the 

ties  arising        decision  of  the  Court  on  this  one  point 

from  facts  un- 

communi- 

cated,  they  will      The  subject  of  the  sale  was  four  leasehold  houses  and 

the  purchaser    premises,  in  Owen-street,  in  Hulme,  held  for  .the  resi- 

th^ob^ufn     due  of  a  term  of  9"  yearS  fr°m  the  7th  JanuarVf  1822« 
A  testator.     They  formerly  belonged  to  James  Hough,  who  left  them 

hola^be-  Ca8e"  ^y  k'8  w'"  (subject  to  a  mortgage  to  Merry,  secured  by 

queatbed  his     underlease),  together  with  all  the  rest  of  his  property,  to 

widow  for  life    his  widow  for  her  life,  and  after  her  decease,  he  gave 

and  afterwards  this  and  his  other  property  to  Thomas  Goulbon  and 

to  two  trustees    _..-,-,  i  t  i 

for  sale ;  he      Richard  Jackson,  upon  trust  that  they,  or  the  survivor 

appointed  his    0f  them,  or  the  executors,  administrators  or  assigns,  of 
widow,  and  the  '  '  °     ' 

two  trustees,     such  survivor,  should  sell  these  premises  and  the  rest  of 

The  widow™     *'le  property,  with  power  to  give  effectual  discharges  for 

remained  in      the  purchase-money,  and  to  divide  the  produce  amongst 
possession  .  ,    .         . . 

twenty-three     his  children  at  twenty-one,  and  he  appointed  the  widow 

vears,andafter  an(j  ^e  two  trustees  executors  of  his  will, 
her  death,  the 
executrix  of 

t^wKe      The  te8ta*or  died  in  July,  1828,  the  three  executors 

property,  sub-    proved  the  will,  the  widow  entered  into  the  receipt  of 

dition°of  sale     the  rents  and  profits  of  the  premises  and  continued  so  to 

that  the  pur-     do  until  her  death  in  October,  1851. 

chaser  should 

admit  the 

assent  of  the  At  her 

executors  to 

the  bequest  of  the  leaseholds  to  the  trustees.     Held,  that  such  a  condition  was  valid, 

although  the  vendor  did  not  state  that  the  administratrix  de  bonis  non  claimed  to  have 

the  power  of  selling. 


Jackson 
v. 
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At  her  death  both  the  trustees  for  sale  were  dead,        I860. 
Richard  Jackson,  the  survivor,  died  in  November,  1860, 
having  left  the  Plaintiff  Ann  Jackson  his  executrix,  and 
having  devised  and   bequeathed   to  her  all  his   trust   Whitehead. 
estates  upon  the  same  trusts. 

After  the  death  of  the  widow,  Mrs.  Hope,  one  of  the 
testator's  daughters,  obtained  letters  of  administration 
de  bonis  non  of  the  original  testator  James  Hough. 

In  November,  1858,  the  Plaintiff  Ann  Jackson,  at  the 
instance  of  some  of  the  cestuis  que  trust,  entered  into  a 
contract  to  sell  the  leaseholds  to  the  Defendant  for  455/. 
In  order  to  obviate  any  difficulty  that  might  be  sup- 
posed to  arise  from  the  want  of  the  concurrence  of  any 
legal  personal  representative  of  the  testator  James 
Hough,  this  special  condition  was  added  : — "The  vendor, 
being  only  trustee,  shall  not  be  required  to  enter  into  any 
personal  covenants,  except  the  usual  one,  that  she  has 
not  encumbered  the  premises,  nor  be  required  to  show 
or  to  prove  the  title  or  obtain  the  concurrence  of  any 
cestui  que  trust  interested  in  the  proceeds  of  the  sale,  nor 
shall  any  cestui  que  trust  or  party  interested  in  the  pro- 
ceeds of  the  sale  be  required  to  enter  into  any  covenants 
for  title  or  otherwise.  The  leasehold  premises  offered  for 
sale  were  formerly  the  property  of  James  Hough,  who  died 
in  1828.  By  his  will,  he  gave  the  rents  thereof  to  his 
widow  for  life,  and  after  her  decease,  on  her  youngest 
child  attaining  twenty-one  years  of  age,  he  devised  the 
premises  to  two  trustees,  upon  trust  to  sell,  and  he 
appointed  his  wife  and  the  two  trustees  his  execu- 
tors. The  testator's  widow  was  in  receipt  of  the  rents 
from  his  death  in  1828,  until  her  own  death,  in  October, 
1851,  subject  to  a  mortgage  for  120/.,  which  affected 
the  same  at  the  testator's  death,  and  which,  in  the  year 
1838,  was  transferred,  with  the  concurrence  of  the 
executors,  to  a  new  mortgagee,  to  secure  the  said  sum 

of 
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1860.        of  120/.  and  a  further  advance,  making  together  200£ 

)^^^^      It  is  intended  that  the  mortgage  shall  be  paid  off  out  of 
Jackson  e  &  r         , 

v.  the  purchase-money ;  but  at  this  distance  of  time,  and 

Whitehead,  cong^ing  the  long  period  for  which  the  widow  was 
in  possession  as  tenant  for  life,  the  purchaser  shall  not 
be  entitled,  to  require  any  further  evidence  of  the  assent  of 
the  testator's  executors  to  the  bequest,  made  by  the  will, 
of  the  leaseholds,  and  the  fact  of  such  assent  shall  be 
admitted  by  the  purchaser/' 

Two  other  circumstances  were  relied  on,  which  it  is 
here  necessary  to  state.  In  1838,  (ten  years  after  the 
testator's  death,)  his  widow  and  Jackson,  the  surviving 
trustee  (described  as  executors),  concurred  in  mortgaging 
the  leaseholds  for  200Z.  to  pay  off  the  existing  mortgage 
and  also  "  certain  debts  of  the  testator  still  outstanding." 
The  old  mortgage  and  the  equity  of  redemption  were 
limited  to  the  widow  and  Jackson. 

In  1852,  Mrs.  Hope  had  also  entered  into  a  contract 
to  sell  the  property,  but  the  purchase  was  not  completed, 
in  consequence  of  the  Plaintiff  Mrs.  Jackson  having  re- 
fused to  concur  or  to  interfere  in  the  trusts. 

The  present  purchaser  now  objected  that  Mrs.  Hope 
and  not  the  Plaintiff  had  the  power  to  sell :— that  the 
assent  of  the  executors  to  the  bequest  of  the  leaseholds 
to  the  trustees  must  either  be  proved,  or  that  the  legal 
personal  representatives  of  the  testator  must  concur  in 
the  sale,  and  that  the  condition  of  sale  did  not  relieve 
the  vendor  from  this  obligation. 

Mr.  tt.  Palmer  and  Mr.  Cole  for  the  Plaintiff. 

The  Plaintiff,  as  devisee  of  the  surviving  trustee,  has  a 

full  power  to  sell  and  to  give  valid  receipts  for  the 

purchase-money ;  TitUy  v.  Wolstenholme  (a) ;  Saloway  v. 

Bawbridge 
(a)  7  Beav.  425. 
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Slrawbridge  (a) ;  HaU  v.  May  (4).   The  case  of  Ockleston        ]  860. 
v.  Heap  (c),  does  not  apply,  and  this  is  a  trust  and  not      s-*pv**' 
a  power  as  in  Cooke  v.  Crawford  (rf).    The  Defendant  m  Jac*som 
is  precluded,  by  the  conditions  of  sale,  from  raising  the    Whitehead. 
objection ;  but  after  this  lapse  of  time,  and  under  the 
special  circumstances  of  the  case,  especially  the  undis- 
turbed possession  of  the  tenant  for  life,  an  assent  of  the 
executors  to  the  bequest  must  be  assumed  ;    Trail  v. 
Bullae).    The  adverse  claim   of  Mrs.  Hope  is  not  a 
sufficient  reason  to  justify  the  Defendant  in  not  com- 
pleting his  contract;  Green  v.  Pttlsford(f);  M*  Queen 
v,  Farquhar  (g). 

Mr.  Follett  and  Mr.  Chapman,  for  the  purchaser. 

The  leaseholds  are  vested  in  Mrs.  Hope,  as  legal 
personal  representative  of  the  testator,  and  not  in 
Jackson.  Mrs.  Hope  is  therefore  the  proper  person  to 
sell,  and  is  alone  able  to  give  receipts  for  the  purchase- 
money.  It  is  clear  that  in  1838  there  were  debts  of  the 
testator  still  owing,  and  which  it  was  necessary  to  pay, 
and  the  mortgage  then  made  by  the  executors  was  for 
that  purpose.  This  shews  that  down  to  that  time,  the 
the  leaseholds  were  vested  and  admitted  to  be  vested  in 
the  executors,  and  that  no  assent  had  as  yet  been  made 
to  the  trustees,  so  as  to  subject  the  leaseholds  exclusively 
to  the  trusts  and  to  vest  them  in  the  trustees,  in  distinc- 
tion to  the  executors.  The  matter  has  continued  in  the 
same  situation  ever  since,  and  the  mere  possession  by 
the  tenant  for  life,  who  was  also  executor,  does  not 
prove  an  assent;  The  Attorney- General  v.  Potter  (h); 

therefore 

(a)  1  Kay  *  /.  371 ;  7  De  G.,      Eiort.  1244. 

Af.  $  G.  5*94.  (/')  2  Beav.  70. 

(b)  3  Kay  $  J.  585.  (g)  11  Vcs.  467. 

(r)  1  De  G.  4*  Sm.  640.  (A)  5  Beuv.  164,  affirmed  14 

(d)  13  Sim.  01.  L.  J.,  Chanc.  }6, 

{€)   1    Qoll.  352 ;    2    Wm*. 
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1860.        therefore  to  make  a  good  title,  the  assent  of  Mrs.  Hope 

N^s>^/      is  necessary. 
Jackion 

V. 

Whitehead.  Secondly.  The  Plaintiff  has  no  power  to  sell,  for  the 
surviving  trustee  had  no  authority  to  delegate  by  his 
will  his  power,  as  trustee,  to  the  Plaintiff,  and  there- 
fore, the  Plaintiff  is  not  properly  appointed  a  trustee. 
At  all  events  the  title  is  too  doubtful  to  force  on  the 
purchaser;  Macdonald  v.  Walker  (a).  Thirdly,  the 
conditions  of  sale  do  not  relieve  the  Plaintiff  from  her 
obligation,  as  vendor,  to  prove  the  assent  of  the  exe- 
cutors ;  such  conditions  are  construed  strictly,  and 
must  be  clearly  and  plainly  expressed ;  Rhodes  v.  Ib- 
betson(b).  The  Plaintiff  has  not  fully  set  out  the 
position  of  the  title  or  stated  the  adverse  claims  of  Mrs. 
Hope,  or  the  Plaintiff's  former  refusal  to  perform  the 
trusts,  or  that  the  mortgage  was  made  in  order  to  pay 
the  testator'6  outstanding  debts.  The  condition  is  there- 
fore not  binding  on  the  Defendant. 

Mr.  R.  Palmer  in  reply. 


The  Master  of  the  Rolls. 

Feb.  9.  The  Defendant  has  bought  the  property  subject  to 

this  special  condition,  and  his  objection  now  is,  that, 
notwithstanding  this  condition,  this  property  may  be 
taken  to  pay  the  debts  of  the  testator,  James  Hough, 
unless  his  legal  personal  representative  concurs  in  and 
executes  the  conveyance.  He  points  out,  that  in  the 
year  1838,  (ten  years  after  the  death  of  the  testator)  the 
executors  admitted  or  stated  that  there  were  then  exis- 
ting liabilities  of  the  testator;  that  these  liabilities  or 

some 

(a)  14  Reav.  556.  (6)  4  De  G.,  Hi.  $  G.  792. 
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some  of  them  may  reasonably  be  supposed  to  be  still        I860, 
subsisting,  and  capable  of  being  enforced,  either  now  or 
at  some  future  period. 


Jackson 

v. 

Whitehead. 


Upon  the  death  of  the  widow,  one  of  the  daughters  of 
the  original  testator  took  out  administration  to  his  estate 
de  bonis  non.  In  1852  she  attempted  to  sell,  but  the 
purchase  was  not  completed  because  an  objection  was 
taken,  that  the  Plaintiff,  who  was  the  executrix  of  the 
surviving  trustee,  did  not  join  in  the  sale.  She  was 
requested  to  concur,  but  she  declined  to  do  so,  and 
refused  in  any  manner  to  act  as  a  trustee. 

The  Defendant  now  says,  that  the  converse  case 
arises,  and  that,  unless  the  legal  personal  representative 
of  the  testator  concurs,  no  good  title  can  be  made,  and 
that  the  special  condition  of  sale  does  not  preclude  him 
from  taking  the  objection,  inasmuch  as  several  cases,  to 
which  he  refers  me,  decide,  that  when  a  condition  is  not 
drawn  bond  fide,  but  is  intended  to  cover  difficulties 
arising  from  facts  uncommunicated,  it  will  not  preclude 
the  purchaser  from  taking  the  objection.  The  doctrine 
so  laid  down  cannot  I  think  be  disputed ;  but  I  am  of 
opinion  that  it  does  not  apply  to  this  case.  I  think  that 
the  Plaintiff,  after  having,  in  the  first  instance,  refused  to 
mix  herself  up  in  the  trust,  might,  at  the  instance  of 
some  of  the  cestuis  que  trust,  reasonably  change  her 
mind  and  consent  to  perform  the  duties  which  attach  to 
that  office. 

It  is,  I  think,  to  be  regretted  (provided  the  sale  was  a 
beneficial  one)  that  she  did  not  concur  in  the  sale  by  the 
legal  personal  representative,  taking  care  that  the  money 
was  secured  for  the  benefit  of  all  the  cestuis  que  trust, 
and  it  may  be,  as  I  have  known,  I  regret  to  say,  in  other 
caseB,  that  this  difficulty  has  arisen  from  the  jealousies 

of 


160  CASES  IN  CHANCERY. 

I860.  of  country  solicitors  as.  to  who  is  to  have  the  conduct 
V^K^^/  of  the  business ;  but  assuming  the  worst  inferences  that 
AC*80  can  fairly  be  deduced  from  the  facts  before  me,  I  am 
Whitehead,  still  of  opinion  that  no  case  of  bad  faith  or  undue 
suppression  of  facts  arises,  and  that  none  of  these  mat- 
ters can  justly  be  attributed  to  any  one  concerned.  If 
so,  the  question  resolves  itself  into  this :— Here  is  a 
leasehold  property  left  impressed  with  a  trust  for  sale, 
which  trust  is  vested  in  the  Plaintiff,  who  is  not  the 
testator's  legal  representative.  The  purchaser  might,  in 
the  absence  of  any  special  conditions,  reasonably  object, 
that  it  must  be  shewn  that  the  legal  personal  represen- 
tative of  the  testator  ought  to  be  induced  to  assent,  or  to 
be  shewn  to  have  assented,  to  this  bequest.  But  in 
order  to  guard  against  this,  the  vendor  introduces  a 
special  condition,  by  which  he  states,  that  one  of  the 
executors  and  the  legatee  for  life  of  the  property  was  in 
possession  of  it,  in  strict  conformity  with  the  trusts  of 
the  will,  for  twenty-three  years,  and  that  this  must  be 
treated  as  conclusive  evidence  that  the  executors  as- 
sented to  the  bequest.  The  Defendant  buys  subject  to 
this  condition,  and  I  am  of  opinion  that  he  cannot 
afterwards  say,  that  he  is  not  bound  by  it,  and  that  he  is 
now  entitled  to  require  that  the  consent  of  the  legal 
personal  representative  should  be  obtained  or  expressed 
by  joining  in  the  conveyance. 

I  am  of  opinion,  therefore,  that  having  regard  to  the 
condition  of  sale,  a  good  title  can  be  made,  and  that  a 
decree  for  specific  performance  must  be  made,  with  a 
direction  that  I  am  to  settle  the  conveyance  in  chambers 
if  the  parties  differ  about  the  same ;  but  that  the  legal 
personal  representative  of  the  testator  need  not  be  a 
party  to  it. 
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In  the  Matter  of  the  BRISTOL  FREE  GRAMMAR 

SCHOOL,  in  the  City  of  Bristol. 

Mar.  13,  21. 

rt  1HE  question  was  as  to  the  propriety  of  altering  an  The  advan- 
X      existing  scheme,  by  permitting  the  masters  of  this  £frionsnto°b* 

free  grammar  school  to  take  boarders.  allowing  the 

masters  of  freo 
grammar 

This  school  was  founded  about  the  year  1532,  as  a  schools  to  take 
_  ....  •  ■  •        i  *  boarders  con- 

free  grammar  school,  to  be  kept  within  the  town  of  sidered. 

Bristol  or  within  the  suburbs  of  the  same  town,  and  .   J"  consider- 

9  mg  the  ques- 

additions  were  afterwards  made  to  the  endowment.  tion  as  to  the 

propriety  of 
introduction  of 
Under  a  decree  made  in  a  cause  of  The  A  ttorney-  boarders  into 

General  v.   The  Corporation  of  Bristol  (a),  and  dated  adfods^each* 
the  28th  of  January,  1842,  a  scheme  was  settled,  and  case  must  be 

t  i     -  ,  ./..       ,       n  ,         .  tried  on  its 

amongst  other  regulations,  the  twelfth  rule  of  the  scheme  own  merits. 

provided  as  follows:-  hTSft* 

M  12.  That  no  master,  usher  or  lecturer,  required  under  a  ^hen™  ma(i6 

the  provisions  of  the  last  rule  to  reside  on  the  said  j»  1847,  pro- 

•  m  moiling  the 

premises,  shall  underlet  or  permit  or  suffer  any  other  masters  of  the 

person  or  persons,  than  himself  and  family,  to  use  or  ^nsto1  Frce 

*  r  '  ■"  Oram  mar 

occupy  any  part  of  the  premises  appropriated  to  him,  School  taking 

nor  shall  any  of  the  masters,  ushers  or  lecturers  of  the  ^o0\Tie\n^ 

said  school,  whether  residing  in  the  school  premises  or  very  prosper- 
_.  _  i»^.»         .ti»  «i         0U9>  nna*  there 

elsewhere,  take  any  scholar  of  the  said  school  to  reside  or  appearing  no 

board  with  him."  neAc «*&  fop 

The£     g 
(«)  1*  Sim.  648.  Jn  thoge 

grammar 
schools  which  ore,  from  their  position  and  neighbourhood,  well  attended  by  free 
scholars,  boarders  should  not  be  admitted,  unless  to  such  a  limited  extent  as  not  to 
interfere  with  the  general  character  of  the  school ;  and  when  a  school  has  attained 
a  great  amount  of  success  under  this  system,  it  would  be  foreign  to  the  duty  or  pro- 
vince of  this  Court  to  interfere  with  or  alter  the  system. 

VOL.  XXVIII — I,  M 
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1860.  The  majority  of  the  trustees  proposed  to  substitute  for 

v^v^-'      the  12th  rule  the  following : — 

In  re 

The  Bkistol  u  No  roaster,  usher  or  lecturer,  required  under  the 
Grammas  provisions  of  the  11th  rule  of  the  now  existing  scheme 
School.  to  reside  on  the  school  premises,  shall  underlet,  or  permit 
or  suffer  any  other  person  or  persons  than  himself  and 
family,  and  any  pupils  of  the  school  boarding  with  him, 
to  use  or  occupy  any  part  of  the  premises  appropriated 
to  him ;  and  that  such  of  the  masters,  ushers  and 
lecturers  of  the  school,  as  the  trustees  may,  from  time  to 
time,  deem  fit  and  authorize  so  to  do,  may  receive  pupils 
of  (he  school  to  board  with  them,  either  on  the  school 
premises  or  elsewhere,  under  and  subject  to  such  rules, 
restrictions  and  regulations  as  the  trustees  may,  from 
time  to  time,  think  fit  to  order  and  prescribe." 

The  Charity  Commissioners  authorized  the  trustees 
to  make  an  application  to  the  Court  of  Chancery,  in 
Chambers,  for  an  order  to  effect  the  above  alteration  of 
the  scheme  now  in  force. 

The  proposed  alteration  was  supported  by  ten  and 
opposed  by  six  of  the  trustees.  The  dissentients  stated 
three  grounds  of  objecting,  as  follows : — 

"  1 .  The  school,  having  fallen  into  perfect  inutility, has 
been  resuscitated  under  the  present  system,  and  is  now 
fully  effective,  with  200  pupils,  and  rapidly  increasing  in 
reputation  and  usefulness.  The  only  real  cause  of  asking 
for  the  power  to  allow  the  present  master  to  take 
boarders  being  to  increase  his  emoluments,  which  the 
undersigned  consider  to  be  sufficient,  his  present  income 
being  430/.  in  money  and  a  house  and  taxes,  making  it 
from  630/.  to  550/.  annually,  which,  with  the  anticipated 
increase  from  the  other  parts  of  the  scheme,  the  expan- 
sion of  the  school  and  the  falling  in  of  the  estates,  ought 

to 
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to  satisfy  the  present  master,  and  enable  the  trustees  at        I860, 
all  times  to  provide  the  school  with  a  most  efficient  and       v^*'^/ 

talented  master.  tJIZmtol 

Free 

"  2.  That  all  our  local  experience  of  schools,  where  School. 
part  of  the  pupils  were  on  a  cheap  foundation  provided 
by  a  charity,  and  part  paid  for  more  expensively,  as 
boarders,  has  shewn  them  to  have  the  elements  of  failure 
within  themselves;  this  was  strikingly  exhibited  in  the 
present  school  under  two  successive  masters : — At  the 
appointment  of  Dr.  Lee  there  were  ninety-nine  scholars, 
Dr.  Lee  was  permitted  to  take  boarders,  and  the  ultimute 
result  was  that  no  foundation  boys  remained.  Dr. 
Goodenough  was  appointed  and  the  boys  again  rose  to 
the  former  number,  but  by  degrees  they  fell  off,  finding 
insult  and  contumely  constantly  offered  to  them,  being 
always  designated  as  "  scamps"  &c,  and  for  twelve 
years  before  the  present  trustees  were  appointed,  no  boy 
bad  been  on  the  foundation,  consequently,  for  twelve 
years,  this  excellent  charity  was  virtually  defunct." 

"  3.  A  similar  instance  occurred  in  Bath,  where,  as  we 
are  credibly  informed,  there  existed  a  foundation  school 
for  all  boys  paying  4Z.  per  annum.  The  master  was 
allowed  to  take  boarders  and  day  scholars  on  his  own 
account,  the  consequence  was,  that  constant  complaints 
were  made  to  the  trustees,  by  the  parents  of  the  founda- 
tion boys,  of  insults,  indignities  and  favoritism,  until  at 
length  the  trustees  were  compelled  to  limit  the  master 
to  eight  boarders,  when  the  foundation  boys  increased 
from  almost  none  to  the  full  compliment.  The  under- 
signed, as  men  of  experience  in  the  world,  know,  that 
when  two  classes  so  widely  different,  as  one  composed 
of  boys  supposed  to  receive  benefit  from  charity  and 
another  self-supporting  and  liberally  paid  for,  are  placed 
in  the  same  school,  they  will  not  equally  estimate  each 

m  2  other 
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1860.       other  and  all  the  evils  we  note  here  amongst  many  others 

v^v^/      will  follow. 
In  re 
The  Bristol 

Free  "  4.  As  a  confirmation  of  our  present  ideas  and  of  the 

School*     general  feeling  of  the  city,  we  forward  the  opinions  of 

the  Bristol  press ;  and  several  of  the  undersigned  have 

heard  from  many  parents  of  children  now  in  the  school, 

that  they  have  determined  to  withdraw  them  as  soon  as 

boarders  are  admitted." 


On  the  other  hand,  the  promoters  of  the  new  proposal 
said  as  follows : — 

"  We  approve  it,  not  from  partiality  to  any  individual, 
but  because  we  wish  to  obtain  the  means  of  attracting 
and  retaining  the  services  of  gentlemen,  whose  characters, 
attainments,  capacity  of  training  and  standing  shall 
enable  them  to  contribute  to  the  efficiency,  success  and 
reputation  of  a  large  and  first  rate  grammar  school; 
qualifications  which  are  of  special  importance  in  the  case 
of  the  head  master.  The  present  resources  of  the  school 
do  not  afford  these  means. 

fl  The  number  of  the  scholars  in  proportion  to  that  of 
the  masters  is  so  large,  that  the  classes  are  necessarily 
too  numerous.  Another  master  is  at  present  needed, 
but  cannot  be  appointed  from  deficiency  of  funds.  If 
the  school  should  increase  by  twenty  more  boys,  another 
master  must  be  appointed,  and  the -fees  paid  by  them 
would  remunerate  him,  but  would  allow  of  scarcely  any 
addition  to  the  salaries  of  the  second  and  third  masters. 
These  gentlemen  are  insufficiently  paid  for  their  attention 
to  the  present  numbers,  and  are  retained  in  their  post 
by  being  suffered  to  devote  their  hours  out  of  school 
time  to  private  tuition.  If  they  could  be  sufficiently 
remunerated,  the  trustees  would  insist  on  their  giving 
instruction  to  none  but  pupils  paying  the  school  fees. 

The 
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The  permission  of  the  masters  to  take  boarders  will  give  1860. 

them  a  means  of  remuneration  without  touching  the  v^pv^'  • 

funds  of  the  school.    The  head  master  receives  about  Xhe  Bristol 

430/.  per  annum.     The  school  house  (boarders  being  Freb 

VJRAMMA& 

forbidden)  is  scarcely  worth  more  to  him  as  a  residence      School. 
than  60Z.  per  annum.     The  present  remuneration   is 
much  less  than  that  usually  received  in  similar  insti- 
tutions, where  taking  boarders  is  prohibited." 

They  explained  that  Dr.  Goodenough  was  an  inefficient 
teacher  &c.  &c,  which  accounted  for  the  total  loss  of  his 
scholars  of  all  classes,  and  distinguished  the  circum- 
stances of  the  Bristol  and  Bath  Grammar  School,  and 
stated,  "  that  from  numerous  inquiries,  they  were  per- 
fectly satisfied,  that  there  was  no  cause  to  apprehend  a 
loss  of  numbers  from  the  adoption  of  the  new  proposal ; 
on  the  contrary,  they  confidently  expected  a  considerable 
increase  in  the  number  of  scholars  from  the  permission 
to  take  boarders." 

Mr.  T.  H.  Terrell,  for  the  majority  of  the  trustees. 
Mr.  C.  Hall,  for  the  dissentient  trustees. 

Mr.  Wichens,  for  the  Attorney-General. 

The  Attorney- General  v.  The  Earl  of  Stamford  (a); 
Tlie  Attorney- General  v.  The  Bishop  of  Worcester  (b); 
The  Attorney-General  v.  The  Earl  of  Devon  (c) ;  The 
Attorney- General  v.  The  Bean  and  Canons  of  Christ 
Church  (d). 

The 

(a)  lCSiiw.  453;  1  PhilL  737.  (r)  15  Sim.  193. 

(6)  9  Uare%  328.  (rf)  Jac.  474. 


Mar.  21. 
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The  Master  of  the  Rolls. 

In  re 

The  Bristol       The  perusal  of  the  statements  submitted  to  me  and 

Free        tne  consideration   I   have  given  to  this  subject,   have 

School.      induced  me  to  come  to  the  conclusion,  that  I  ought 

not  to  sanction  the  introduction  of  boarders  into  this 

school. 


In  coming  to  this  conclusion,  I  think  it  necessary  to 
guard  against  any  misapprehension,  which  might  arise 
from  the  belief  that  I  propose,  by  this  decision,  to  lay 
down  any  general  rule  as  to  the  non-introduction  of 
boarders  into  free  grammar  schools ;  I  mean  nothing  of 
the  sort,  and  accordingly  the  evidence  laid  before  me  of 
the  answers  derived  from  a  large  number  of  free  grammar 
schools,  declaring  that  such  a  rule  would  simply  destroy 
those  schools,  which  evidence  would  have  a  preponde- 
rating effect  upon  me  in  the  case  of  schools  similarly 
situated  to  theirs,  has  had  little  or  no  weight  with  me 
in  regard  to  the  present  application.  I  should  consider 
any  person  devoid  of  sense,  who  were  to  insist,  as  a 
general  rule,  that  boarders  ought  not  to  be  admitted 
at  Eton,  Harrow  and  Rugby,  and  schools  of  a  similar 
descriplion ;  but  another  set  of  principles  arises  in  the 
case  of  schools  situated  as  the  free  grammar  school  at 
Bristol  is  situated. 

The  principal  argument  in  favor  of  giving  permission 
to  the  masters  to  receive  boarders  is  very  obvious  and 
very  forcible.  By  augmenting  the  income  of  the  masters, 
you  tend  to  raise  the  character  of  the  school  and  the 
qualifications  of  the  class  of  instructors,  and  without  this 
assistance,  in  some  cases,  efficient  masters  could  not  be 
provided.  This  argument,  no  doubt,  has  considerable 
weight.  The  argument  cannot  be  disputed,  which 
points  out  the  probability,  that,  if  boarders  be  not  ad- 
mitted, 
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mitted,   the  master  will  leave  the  Bristol  Grammar        I860. 

School  to  obtain  a  more  lucrative  or  eligible  appoint*      ^v-^ 

ment.     At  the  same  time  I  must  observe,  that  the  head  Xhe  Bristol 

master  now  receives  430/.  per  annum,  exclusive  of  the        Free 

r         i      .  t  i  «  ii  .         Grammar 

capitation  fees,  besides  a  house  rent  free  and  kept  in       School. 

repair.  I  do  not  doubt  that  this  remuneration  will 
secure  a  master  of  very  high  qualifications,  and  that,  on 
the  occurrence  of  a  vacancy  of  that  office,  the  trustees 
will  rather  be  puzzled  as  to  which  of  the  admirable  in- 
structors who  offer  themselves  as  candidates  they  shall 
select,  than  feel  any  difficulty  in  obtaining  a  com- 
petent person  to  accept  the  situation.  I  do  not,  there- 
fore, in  the  present  case,  feel  the  necessity  of  admitting 
boarders,  in  order  to  enable  an  adequate  supply  of 
efficient  masters  to  be  provided  for  the  instruction  of 
the  scholars. 

Another  argument,  frequently  used  in  favor  of  the 
admission  of  boarders,  is  derived  from  the  advantage 
anticipated  to  arise  from  the  intermixture  of  children  of 
different  classes  of  society,  in  the  same  school.  This  is 
well  expressed  by  Lord  Lyndhurst,  in  a  passage  quoted 
with  great  effect  by  Lord  Justice  Turner,  in  the  case  of  The 
Attorney- General  v.  The  Bishop  of  Worcester  {a).  It 
is  in  these  words : — "  This  is  most  admirably  expressed 
by  Lord  Lyndhurst,  in  the  Attorney-General  v.  The 
Earl  of  Stamford  (b),  where  he  says,  there  is  another 
consideration  also  connected  with  these  establishments, 
that  they  are  the  avenues  by  which  the  humbler  classes, 
by  industry,  activity  and  intelligence,  can  force  their 
way  into  the  highest  situations  of  the  state ;  and  by 
furnishing  the  means  of  uniting  at  an  early  age  the 
upper  and  lower  classes,  they  tend  to  bind  together  by 
the  strongest  tie  the  whole  system  of  society." 

Nothing  certainly  can  sound  better  or  more  plausible 

than 
(a)  9  Hare,  365.  (6)  1  PhilL  761. 
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1860.        than  this  passage;  but  this  anticipated  advantage  does 

S-*K'"*^      not  agree  with  the  result  of  experience.     It  is  found, 

The  Bristol  that  the  two  classes  of  scholars,   namely,  those  edu- 

Free        cated  at  the  cost  of  the  charity  or  nearly  so,  and  those 
Grammar  j  . 

School.       whose  parents  pay  largely  for  their  instruction,  do  not 

coalesce  or  mix  harmoniously  together.  I  have,  in  vain, 
looked  for  any  evidence  to  prove  that  supposed  ad- 
vantage ;  the  cases  in  the  books  all  appear  to  establish 
the  exact  opposite.  Either  the  school  becomes  a  school 
for  the  rich,  that  is,  for  what  may  be  termed  the  higher 
branch  of  the  middle  classes,  or  it  becomes  a  school 
from  which  they  are  practically  withdrawn.  It  is  in  the 
nature  of  things  that  it  should  be  so.  The  regard  paid 
to  wealth,  in  this  country,  gives  an  unusual  degree  of 
importance  to  boys  whose  parents  are  supposed  to  • 
possess  it,  over  those  whose  parents  are  supposed  to  be 
wanting  in  that  respect.  The  experience  in  this  very 
school  has  shown  that  this  result  occurred  some  years 
ago ;  nor  am  I  aware  of  any  school,  where  a  large  inter- 
mixture of  boarders  and  free  scholars  amounting  to 
something  like  an  equal  division,  goes  on  harmoniously 
and  well.  The  boarders,  as  a  matter  of  course,  receive 
more  instruction  than  the  free  scholars ;  they  are  more 
subject  to  the  discipline  of  the  masters,  and  if  prizes 
and  exhibitions  are  open  to  tbem,  as  a  matter  of  course 
they  carry  them  away.  This  circumstance  adds  to, 
what  I  may  call,  the  prestige,  with  which,  without  it, 
tbeyare  surrounded  from  their  supposed  greater  wealth. 
If  the  boarders  are  excluded  from  such  competition,  then 
a  serious  additional  evil  is  introduced,  arising  from  one 
class  of  scholars  being  excluded  from  obtaining  the  due 
reward  of  their  industry. 

My  opinion  therefore  is,  that  so  far  from  the  union 
of  classes  being  promoted  by  the  admixture  of  boarders 
and  free  scholars,  it  is  in  fact  impeded  and  retarded. 

If 
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If  I  am  right  in  the  observations  I  have  already  made,        I860. 
this  admixture  is  likely  to  engender  in  boys  ill  feelings,      ^^v**-' 
which  may  become  matured  and   permanent   in  man-  The  Bristol 
hood,  in  a  great  majority  of  instances.     But,  on  the         *REE 
other  hand,  I  think  that  the  eventual  harmonious  ad-       School. 
mixture  of  classes  is   much   better  attained,   by   the 
keeping  distinct   the  schools  in   which   boarders   are 
admitted,  and   those  in  which   free  scholars  are  ad- 
mitted. 

I  do  not  mean  to  say,  that  there  are  no  free  grammar 
schools  well  conducted  where  boarders  are  admitted  ; 
but,  in  those  cases,  either  the  boarders  form  but  a  very 
small  proportion  of  the  school,  or  which  is  the  general % 
case,  the  free  scholars  form  but  a  very  small  minority. 
In  neither  case  is  the  general  character  of  the  school 
affected  by  the  admixture.  Practically,  there  are  no 
free  scholars  at  Eton,  Harrow  and  Rugby,  or  if  there 
are,  they  are  in  such  small  proportions  as  not  to  affect 
the  character  of  the  school.  If  the  boys  in  these 
schools  are  not  all  boarders,  it  is  because  the  parents  or 
near  relatives  of  the  boy  establish  themselves  in  the 
immediate  vicinity  of  the  school,  for  the  purpose  of 
obtaining  its  advantage  at  a  lfess  cost  than  that  at 
which  they  could  otherwise  be  obtained.  But  prac- 
tically the  distinction  is  nothing. 

So  also  in  free  grammar  schools,  the  free  scholars 
may  reside  with  parents,  relatives  or  friends,  or  with 
persons,  strangers  to  the  school,  who  may  be  paid  to 
board  and  maintain  them ;  but  these  cases  are  all  alike 
and  differ  in  no  material  respect.  The  boarding  for 
which  permission  is  asked,  by  this  and  similar  appli- 
cations, is  the  boarding  of  boys  by  persons  attached  to 
the  school,  by  means  of  which  the  boys  are  supposed 
and  justly  supposed  to  be  subjected  to  a  more  complete 
discipline,  and  to  obtain  more  perfect  instruction  than 

if 
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1860.       if  their  discipline  and  instruction  were  confined  to  the 
v-pv^/      periods  of  their  attendance  in   the  school   and   their 

The  Bristol   presence  in  it. 
Free 
Grammar  .  . 

School.  The  manner  in  which  I  think  that  the  ultimate  ad- 

mixture of  classes  is  promoted  by  the  practical  exclusion 
of  boarders  from  some  of  the  free  grammar  schools  is 
this : — One  thing,  which  materially  contributes  to  the 
harmony  and  well  being  of  society  in  this  country,  is  not 
merely  the  perfect  and  imperceptible  graduation  of  all 
classes  from  the  lowest  to  the  highest,  but  also,  what  is 
perhaps  a  cause  or  at  least  a  preservation  of  that 
*  graduation,  the  fact  that  no  dignity  or  honor  in  church 
or  state  under  the  throne  is  excluded  from  any  person, 
however  humble  may  be  his  origin,  provided  his  abilities 
and  industry  will  enable  him  to  obtain  that  position; 
and  that,  when  he  has  obtained  it,  he  is  accepted  by  the 
higher  classes,  into  whose  circle  he  has  thus  risen, 
exactly  as  if  he  had  been  born  in  the  ranks  into  which 
he  has  introduced  himself.  But  to  accomplish  this 
result,  the  means  of  a  liberal  and  classical  and  a  very 
extended  education  must  be  open  to  him.  Now  if 
there  were  no  free  grammar  schools  open  to  the  lower 
classes,  this  would  be  impossible.  The  child  could  not 
obtain  the  instruction  required,  unless  at  the  cost  of 
associating  with  other  boys  of  the  same  age,  who  looked 
down  upon  him  and  treated  him  as  belonging  to  a  class 
inferior  to  themselves.  If  parents  would  permit  their 
children  to  be  placed  in  such  a  situation,  few  boys 
would  desire  it,  and  those  who  were  subjected  to  it 
would  probably  derive,  from  that  contact,  feelings  of  a 
character  not  to  be  desired,  and  the  traces  of  which 
might  remain  through  subsequent  years*  To  whatever 
extent  this  operates,  it  produces  evil*  Any  boy  who 
rises  from  the  lower  ranks  of  society  to  the  highest  rivets 
the  ranks  of  society  together,  and  any  obstacle  that  im- 
pedes 
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pedes  or  prevents  this  event  is  a  great  evil  to  society,        I860. 

and  this  is  a  point  on  which  I  fully  concur  with  the      v^n^/ 

remark   made   by  Lord  Lyndhur$t,  though    I   do  not   The  Bristol 

conceive  that  it  is  be6t  attained  by  the  means  which  he         Freb 

_.  .       .  Grammar 

points  out.    The  existence  of  free   grammar  schools.       School. 

without  boarders,  provides  the  necessary  instruction  for 
this  lower  class  of  the  community.  The  existence  of 
free  grammar  schools,  like  Eton>  Harrow  and  Rugby > 
without  or  almost  without  free  scholars,  provides  the 
necessary  instruction  for  the  sons  of  the  higher  classes 
of  the  community.  The  scholars  from  each  class  of 
schools,  when  they  become  men,  unite  and  harmonize 
together,  much  better  than  they  could  do  so  as  boys  in 
the  same  school  in  early  life.  The  son  of  a  peer  may 
reasonably  enough  either  avoid  or  be  averse  from  as- 
sociating with  the  son  of  a  small  tradesman  in  narrow 
circumstances ;  but  when  the  son  of  the  tradesman  has 
become  eminent  in  church  or  state,  or  distinguished  for 
his  literary,  classical  or  scientific  attainments,  the  peer 
may  possibly  eagerly  seek  the  acquaintance  and  friend- 
ship of  the  man,  whom,  when  a  boy,  he  would  have 
shunned.  It  would  be  better,  I  admit,  if  it  were  pos- 
sible that  the  two  institutions  could  be  united,  and  that 
the  scholars  of  all  degrees  could  associate  on  equal 
terms;  but  experience  has  taught  us  that  this  is  next 
to  impossible.  It  is  however  accomplished  in  this  way, 
by  having  institutions  of  both  sorts.  Free  scholars  may 
always  safely  be  admitted  into  any  school,  for  they  can 
never  exclude  the  higher  class  of  scholars;  but  the 
converse  proposition  does  not  hold  true.  Experience 
shews  that  it  is  the  tendency  of  the  higher  classes  to 
exclude  the  lower;  and  thus  it  is,  that  the  having 
some  grammar  schools  into  which  no  boarders  are  ad- 
mitted promotes  the  interests  of  society,  and  the  wel- 
fare of  both  classes  is  thereby  eventually  best  consulted 
and  advanced* 

I  draw 
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1860.  I  draw  from  these  considerations  the  following  con- 

^v^fc/      elusion  : — that  in  those  grammar  schools,  which  are  from 

The  Bristol  their  position  and  neighbourhood  well  attended  by  free 

FllEE        scholars,   boarders  should   not  be  admitted,  unless  to 
Grammar  '  ' 

School,  such  a  limited  extent  as  not  to  interfere  with  the 
general  character  of  the  school;  and  when  a  school  has 
attained  a  great  amount  of  success  under  either  system, 
it  would,  in  my  opinion,  be  foreign  to  the  duty  or  pro- 
vince of  this  Court  to  interfere  with  or  alter  that 
system. 

I  have  made  these  observations,  in  order  to  explain 
the  view  that  I  take  of  cases  of  this  description,  and  in 
order  to  shew  how  I  apply  them  to  the  present  case. 
I  find  that  this  school  is  situated  in  a  prosperous 
and  populous  city,  where  its  advantages  are  so  well 
appreciated,  that  the  parents  of  upwards  of  200  boys 
avail  themselves  of  the  advantages  thereby  afforded 
for  the  instruction  of  their  children,  I  find  the  salary 
of  the  head  master,  combined  with  incidental  advan- 
tages attached  to  his  station,  sufficient  to  obtain  the 
services  of  a  gentleman  of  great  knowledge  and  ability, 
and  well  fitted  to  perform  the  duties  which  belong  to 
that  difficult  and  anxious  position.  I  find  that  there  is 
no  lack  of  supply  of  able  under  masters,  of  all  sorts,  at 
the  rate  of  salaries  at  present  attached  to  their  offices,  and 
I  find  a  charity  estate  constantly  and  gradually  increasing 
in  value  every  year,  and  sufficient  to  provide  additional 
remuneration.  I  find  that  this  system  of  things,  which 
I  cannot  but  think  a  very  prosperous  one,  has  gone  on 
increasing  for  some  years,  and  is  expected  to  continue. 
I  find  alstf,  that  an  opposite  "system,  sometime  ago,  had 
led,  practically,  to  the  exclusion  of  the  free  scholars, 
and  that  the  present  scheme  was  deliberately  esta- 
blished by  the  Court  a  few  years  ago.  If  this  were 
altered,  the  result  might  and  probably  would  be,  that 

the 
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the  reputation  of  the  scholars  would  have  the  effect  of 
increasing  their  number,  and  the  school  might  rise  in 
public  estimation,  but  the' character  of  the  school  would   Thb  jj  ™btol 
be  changed,  and  that  liberal  and  classical  education,         Faeb 
which  is  so  valuable  to  the  rich,  would  no  longer,  or  at       School. 
least  not  to  the  same  extent,  be  accessible  to  the  chil- 
dren of  the  poor. 

Taking  all  these  matters  into  consideration,  I  have 
deliberately  and  without  hesitation  come  to  the  con- 
clusion, that  it  would  be  inexpedient  to  alter  the  scheme 
in  this  respect,  and  to  allow  the  head  or  other  masters 
of  this  school  to  take,  as  boarders,  any  boys  who  are  to 
be  educated  in  the  school  itself.  The  rest  of  the  scheme 
is  not  in  contest.  The  costs  of  all  parties  must  be  paid 
out  of  the  charity  estate. 

Note. — See  the  remttrki  in  Re  Rvgby  School t  1  Beav.  46.1,  and  the 
Attorney-General  v.  The  Governort  of  Athentone  School t  3  il/y/.  fy 
K.  551. 


CHEESEBOROUGH  v.  WRIGHT  (a). 


Feb.  I. 


rpWO  of  the  Defendents  having  neglected  to  appear,  A  Plaintiff 

A      the  Plaintiff  entered  appearances  for  them.     The  aJpTaroncl  for 

bill  was  afterwards   amended,   and   these  Defendants  »  Defendant, 

were  served  with  copies  of  the  amended  bill.  wardsamended 

his  bill.    Held, 

The  record  and  writ  clerk  declined  giving  his  certifi-  ^tHwainii- 

b        &  necessary  to 

eate  that  the  cause  was  in  a  fit  state  to  be  heard  on  enter  a  second 
motion  for  decree,  without  there  being  a  second  ap-  butrtwuhe 

pearance  by  the  Defendants,  in  order  to  fix  the  time  to  Defendant  be- 
.  .  ,  tt  -j        i  ing  served  with 

demur  or  put  in  a  voluntary  answer.     He  considered  the  amended 

that  the  amendment  superseded  the  first  appearance,  |}lU»  hli  time  to 
r  '  r  demur  or  put  in 

and  that,  consequently,  no  time  had  been  fixed  for  these  a  voluntary 

Defendants  EhVtleof 
(«)  Ex  relatione  Mr.  BeJuxll,  R.  If  W.  C.  8Uch  Mnrice' 
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Defendants  to  demur,  or  put  in  a  voluntary  answei. 
He  relied  on  Weight  man  v.  Powell  (a  ,  in  which  Vice- 
Chancellor  Knight  Bruce  decided,  that  an  order  to 
take  a  bill  pro  confesso  was  gone,  where  an  order  had 
been  subsequently  obtained  to  amend,  even  in  respect 
of  a  clerical  error.  And  as  the  15  k  16  Viet.  c.  86, 
s.  13,  fixes  thte  time  for  putting  in  a  voluntary  answer 
from  the  time  io  demur,  and  the  time  to  demur  is  fixed 
by  the  General  Order  of  8th  May,  1846  (&),  at  twelve 
days  after  appearance,  the  record  and  writ  clerk  doubted, 
whether,  if  the  Plaintiff  did  not  enter  a  second  ap- 
pearance for  the  Defendant  in  default,  thereby  fixing 
his  time  to  answer  or  demur,  the  Defendant  might 
not,  at  any  future  period  before  decree,  enter  his  own 
appearance  and  then  either  demur  or  put  in  a  voluntary 
answer. 


The  Master  of  the  Rolls  stated  to  the  record  and 
writ  clerk  (assimilating  the  case  to  Nairne  v.  Feather- 
ston  (c)  ),  that  this  second  appearance  was  unnecessary, 
as  he  should  consider  the  above  time  fixed  from  the 
service  of  the  amended  bill,  of  which  service  an  affidavit 
had  been  produced  to  him.  He  directed  tfee  record  and 
writ  clerk  to  give  the  necessary  certificate. 


(a)  12  Jur.  958. 

(b)  Order  16,  art.  10. 


(c)  MS.,    P.  C. 
April,  1855). 
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CHALMERS  v.  NORTH. 

April  26. 

T>  Y  the  marriage  settlement  of  Captain  Smith  with  By  a  marriage 
■^     Miss  Chalmers,  a  settlement  was  executed,  dated  personuTestat© 

September,  1839,  under  which  certain  moneys  in  the  °f  the  wife  was 
-      ,    «    ,        •  »,.       „,    ,  .  settled  in  trust 

funds  belonging  to  Miss  Chalmers  were  vested  in  trus-  for  the  hus- 

tees,  in  trust  for  Anna  Maria  Chalmers  for  life,  and  ti'JJJ1^0 

afterwards  for  Captain  Smith  for  life,  and  after  the  spective  lives, 

decease  of  the  survivor,  for  the  children  of  the  marriage,  ShfSadS 

as  therein  mentioned.    The  settlement  proceeded  in  the  of  lhe  mar- 
~  „  riage,  and  in 

following  terms :—  default  for  the 

wife  if  she  sur- 
vived her  hus* 
"  And  m  case  there  shall  be  no  child  of  George  band,  but  if 

Acklom  Smith  by  the  said  Anna  Maria  Chalmers,  who  tl£d\L, 

being  a  son  shall  live  to  attain  the  age  of  twenty-one  then.  (subject 

years,  or  being  a  daughter  shall  live  to  attain  that  age  terest)  for 

or  be  married  with  such  consent  as  aforesaid,  then  the  8Uch  Pf1"80? 

as,  at  the  de- 

said  consolidated  trust  fund  hereby  settled  as  aforesaid,  cease  of  the 
or  so  much  thereof  as  shall  not  become  vested  in  any  undeMhe'sta- 
child  or  children  of  the  said  intended  marriage,  under  tute,  have  been 
the  powers  of  appointment  hereinbefore  contained,  or  personal  estate, 
either  of  them,  and  as  shall  not  be  applied   for  the  as  her  next  of 
advancement  of  any  such  child  or  children,  under  the  she'had  sur- 
power  in  that  behalf  hereinafter  contained,  shall  be  in  J^nd  an^had 
trust  for  Anna  Maria  Chalmers  if  she  should  survive  afterwards 
George  Acklom  Smith,  but  if  she  shall  die  in  his  lifetime,  ^  \^^d 
then  (subject  to  his  life  interest  therein)"  in  trust  for  survived  the 
such  persons  &c.  as  Anna  Maria  Chalmers  6hall  by  that  her  next 
will  appoint  "  and  for  default  of  any  such  gift,  direction  j^J^^" 
or  appointment,  or  so  far  as  any  such  gift,  direction  or  husband's 
appointment  shall  be  incomplete  or  shall  not  extend,  JjJ^J"* 
in  trust  for  such  person  or  persons  as,  at  the  decease  of 
tol.  xxviii — ii.  n  her 


Chalmers 

v. 
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I860.  A*9**  Anna  Maria  Chalmers,  would,  under  the  statutes 
for  the  distribution  of  intestates9  effects,  have  been  entitled 
to  her  personal  estate,  as  her  next  of  ten,  in  case  she  had 

North.  survived  her  husband  and  had  afterwards  died  intestate, 
and  to  go  in  the  same  manner  as  the  same  would  go 
under  the  said  statutes." 

The  only  issue  of  the  marriage  was  Maria  Smith. 

Anna  Maria  Smith  died  on  the  6th  of  September, 

1841,  leaving  her  daughter,  Maria  Smith,  her  sole  next 
of  kin.    Maria  Smith  died  on  the  29th  ot  December, 

1842,  under  the  age  of  two  yean. 

Captain  Smith  died  on  the  15th  of  June,  1857. 

The  Plaintiffs  Chalmers  and  North  would  have  been 
the  next  of  kin  of  Anna  Maria  Smith,  if  she  had  sur- 
vived her  husband  and  died  immediately  after  the  15th 
of  June,  1857.  In  that  character  they  claimed  the 
fund, 

On  the  other  band,  the  fund  was  claimed  by  Allen, 
the  administrator  of  Maria  Smith  and  of  Captain 
Smith  as  next  of  kin  of  Anna  Maria  Smith  at  her 
death  in  1841, 

Mr.  G.  Lake  Russell,  for  the  Plaintiff,  argued,  that 
though  the  next  of  kin  of  a  deceased  person  must 
ordinarily  be  ascertained  at  his  death,  as  in  Cable  v. 
Cable  (a) ;  Qundry  v.  Pinniger  (6),  yet  that  the  Court 
would  give  effect  to  a  contrary  intention,  if  apparent 
on  the  instrument.  That  here  the  words  were  distinct, 
that  the  class  was  to  be  ascertained  as  if  the  wife  "  had 
survived  her  husband  and  had  afterwards  died  intestate." 

That 

(a)  16  Beav.  507.         (6)  14  Beat.  94  and  1  £#  G*  J4. 4  G.  502. 
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That  the  case  was  therefore  governed  by  the  deoision  of    %  I860, 
this  Court  in  Pinder  v.  Pinder  (a). 

Mr.  Lloyd  and  Mr.  Rasch,  contra,  argued  that  the 
next  of  kin  of  Mrs.  Smith  could  only  be  properly 
ascertained  at  her  death,  and  that  such  had  been  the 
construction  in  a  number  of  cases,  the  last  of  which  had 
been  affirmed  by  the  House  of  Lords,  Downs*  v.  BuU 
loch(b). 

That  the  particular  expressions  used  in  this  case  were 
insufficient  to  countervail  the  general  rule,  and  that  the 
only  object  of  using  them  was,  to  exclude  the  husband 
and  his  representatives ;  Pratt  v.  Mat  hew  (o) ;  Hard- 
wick  v.  Thurston  (d);  and  that  if  the  Court  adopted 
the  construction  suggested  by  the  Plaintiffs,  the  effect 
would  be  to  give  the  fund  to  the  husband,  a  result 
which  the  clause  in  question  was  expressly  intended  to 
prevent.  They  relied  on  the  expression  "  in  trust  for 
such  persons  as  at  the  decease  of  her,  Anna  Maria  Chal- 
s"  would  be  her  next  of  kirn 


The  Master  of  the  Rous, 

There  is  very  little  more  to  be  said  about  this  case 
than  that  it  is  a  question  of  grammar,  and  of  the 
meaning  of  the  particular  words  used.  I  cannot  how- 
ever get  over  these  express  words, — "  in  trust  for  such 
person  or  persons  as,  at  the  decease  of  Maria  Ann  Chal- 
mers, would,  under  the  Statute  for  the  Distribution  of 
Intestates1  Effects,  have  been  entitled  to  her  personal 
estate,  as  her  next  of  kin,  in  case  she  had  survived  her 
husband  and  afterwards  died  intestate,  and  to  go  in  the 

same 

(a)  Ante,  p.  44.  (c)  22  Bmv.328;  25  X.J, 686. 

(6)  25  Beat.  54.  (</)  4  Run.  380. 

n2 
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I860.  .    same  manner  as  the  same  would  go  under  the  said 
statute." 

It  is  very  justly  observed,  that  if  you  leave  out  these 
words, — "  at  the  decease  of  her,"  there  would  be  no 
question,  because  it  would  then  be  "  in  trust  for  such 
persons  as  would,  under  the  Statute  for  Distribution  of 
Intestates'  Effects  have  been  entitled  to  her  personal 
estate,  as  her  next  of  kin,  in  case  she  had  survived  her 
husband  and  had  afterwards  died  intestate."  There  can 
be  no  question  about  these  words,  they  are  as  distinct 
as  possible.  It  is  not  stated  to  be  in  trust  for  the  next 
of  kin,  but  for  the  "  persons  who  would  have  been 
entitled  under  the  Statute  for  the  Distribution  of  Intes- 
tates' Effects,  in  case  she  had  died  after  her  husband." 
Then  there  are  these  additional  words, — "as  at  the 
decease  of  her  the  said  Anna  Maria  Chalmers;"  but  that 
is  only  an  ordinary  form  of  expression,  and  does  not 
create  an  uncertainty  as  to  the  period  at  which  the 
death  is  to  be  calculated.  It  would  be,  as  I  endea- 
voured to  express  it  in  pne  of  the  cases  cited,  "to  the 
next  of  kin  at  the  death  of  A.  in  case  he  had  died 
at  some  time  other  than  that  at  which  he  did  really 
die."  It  is  merely  specifying  when  the  death  is  to  be 
considered  as  having  taken  place,  and  here  it  is  stated 
to  be,  at  her  death,  in  case  her  death  had  happened 
after  her  husband's. 

I  am  of  opinion  that  this  must  be  read  exactly  as  if 
the  words  "the  16th  of  June,  1857,"  had  been  specified 
in  the  deed,  and  as  if  it  had  been  possible  to  ascertain 
beforehand  the  exact  period  of  the  husband's  death. 

At  one  time  I  thought  that  something  could  have 
been  founded  upon  "then,"  but  I  am  satisfied  that 
nothing  depends  on  that  word.     I  am  clear  that  the 

object 


Cases  in  chancery. 

object  of  the  first  part  of  the  clause  is,  to  ascertain  the 
class  who  are  to  take,  and  that  the  second  part,  to 
define  in  what  manner  they  are  to  take,  namely,  accord- 
ing to  the  statute. 

I  am  not  sorry  to  have  had  the  case  of  Pinder  v. 
Pinder  and  this  case  before  me,  in  order  that  t  might 
explain  clearly  the  effect  and  meaning  of  my  decisions 
iu  such  cases  as  Dowries  v.  Bullock  (a),  and  others,  that 
where  the  instrument  does  not  clearly  express  at  what 
time  the  next  of  kin  are  to  be  calculated,  it  must  be  at 
the  death  of  the  person,  and  that  if  persons  are  intended 
who  would  have  been  the  next  of  kin  in  case  the  person 
had  died  at  a  time  other  than  that  at  which  he  really 
did,  it  is  necessary  that  such  intention  should  be 
specified  in  the  instrument. 

My  opinion  is,  that  it  is  here  specified,  and  that  the 
Plaintiffs  are  entitled. 

(«)  25  Beav.  54. 


Note. — The  Defendants  appealed,  but,  after  argument  before  the 
Lords  Justices,  the  parties  compromised  by  an  equal  division  of  the 
fund  between  them.— 3  Nov.  1860. 
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I860. 


Feb.  23,  24. 
April  17. 

A  shipbuilder 
sold  a  ship 
which  he  was 
building,  and 
agreed  to  com- 
plete it     It 
remained  in 
his  possession 
down  to  his 
bankruptcy. 
Held,  that  it 
was  not  within 
his  order  and 
disposition. 

Assignees 
of  a  bankrupt 
cannot,  at  the 
hearing,  insist 
on  a  case  of 
fraudulent 
preference, 
unless  they 
have  raised 
it  by  their 
pleadings. 


HOLDKRNESS  v.  RANKIN. 

mHE  Plaintiff  Thomas  Holderness  was  a  merchant 
A  and  shipowner  at  Liverpool.  His  brother  John 
Holderness  carried  on  the  business  of  merchant  and 
shipbuilder  at  Richibucto  in  the  province  of  New  Brunt- 
wick  and  at  Hull  in  this  country.  The  Plaintiff  was 
employed  by  his  brother  John  to  act  as  his  agent  at 
Liverpool,  and,  in  the  course,  of  their  dealings,  John 
Holderness  became  largely  indebted  to  the  Plaintiff. 
In  October f  1857,  John  Holderness,  having  failed  in 
making  some  promised  payments  in  reduction  of  this 
debt,  the  Plaintiff  pressed  him  for  payment.  The  Court 
was  of  opinion,  upon  the  evidence,  that  the  Plaintiff 
and  bis  brother,  John  Holderness,  were  both  aware  of 
the  difficulties  of  the  latter,  and  that  they  were  such  as 
to  render  it  in  the  highest  degree  improbable  that  he 
would  be  able  to  discharge  himself  from  them,  and  that 
they  both  contemplated  that  the  bankruptcy  of  John 
Holderness  would  occur  before  a  very  considerable  period 
of  time  had  elapsed.  At  this  time,  John  Holderness 
had  three  vessels  in  the  course  of  building  at  Richibucto, 
one  of  which,  the  subject  of  the  present  suit,  was  after- 
wards called  the  "Chinchas,"  and  was  then  about  one- 
fourth  finished.  In  this  state  of  things,  John  Holder- 
ness, in  November,  1857,  at  the  instance  and  upon  the 
pressure  of  his  brother  Thomas  Holderness,  agreed  to 
sell  the  three  vessels  to  the  Plaintiff  and  to  complete 
them  in  consideration  of  a  part  of  the  large  debt  then 
due. 


Accordingly,  an  indenture  dated  the  16th  of  November, 

1857, 
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1857,  and  made  between  John  Holderness  of  the  one  I860, 
part  and  Thomas  Holderness  of  the  other  part,  was  v^v^/ 
executed.      It  recited  that  John  owed  Thomas  about  HoLD«"tif 

v. 

30,0001.,  that  John  was  building  three  ships  at  Richi-  Rankin. 
bucto,  and  that  Thomas  was  desirous  of  purchasing 
them.  The  deed  then  witnessed,  that  the  Plaintiff 
agreed  to  buy  the  three  ships  on  the  following  terms  :— 
the  first  (the  "Chinchas"),  being  of  1,700  tons,  at  6/. 
per  ton,  amounting  to  10,2002.,  and  the  other  two  at 
prices  which,  with  the  former,  made  an  aggregate  of 
26,450/.  These  ships  were  to  be  completed,  fitted  and 
found  by  John  Holderness,  and  delivered  to  Thomas 
Holderness  at  Liverpool  By  the  second  witnessing 
part,  John  assigned  to  Thomas,  in  consideration  of  the 
sums  then  due,  the  hulls  of  the  three  ships,  together 
with  the  masts,  &c,  &c.,  and  all  other  materials  pre- 
pared or  intended  to  be  used  in  the  construction  and 
finishing  the  three  vessels.  And  John  Holderness  then 
covenanted,  at  his  own  expense,  fully  to  complete  the 
vessels,  and  sign  all  documents  necessary  to  have  the 
vessels  registered  in  the  name  of  Thomas  Holderness. 

Instructions  to  proceed  with  the  ships  were  sent  out 
to  New  Brunswick,  where  the  business  was  managed 
by  George  M'Leod,  the  agent  of  John  Holderness,  who 
had  the  sole  management  of  the  business  in  Canada, 
subject  to  the  general  control  of  John  Holderness,  who 
resided  at  Hull  The  fact  of  the  assignment  of  the 
ships  was  never  communicated  to  Mr.  M'Leod,  nor, 
indeed,  to  any  one  else,  and  it  appeared  to  the  Court 
that  that  fact  was  intended  to  be,  and  was,  carefully 
concealed  both  by  Thomas  and  John  Holderness,  and 
that,  by  means  of  such  concealment,  the  necessary  funds 
were  obtained  by  M'Leod  in  New  Brunswick  to  com- 
plete the  vessels.  The  Court  also  considered,  that  if 
the  fact  of  the  assignment  had  been  communicated  to 

M'Leod) 
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M'Leod,  be  would  not  have  beeti  able,  nor  would  be 
have  attempted,  to  obtain  the  funds  necessary  for  that 
purpose.  On  this  point  the  evidence  of  M'Leod  was 
Ravki*.  precise,  that  he  obtained  the  necessary  supply  of  funds 
from  his  father,  to  the  extent  of  several  thousand 
pounds,  in  the  firm  belief  that  the  ships  belonged  to 
the  bankrupt,  and  that  they  would  always  be  available 
to  meet  the  demands  of  his  creditors. 

On  the  19th  of  May,  1858,  the  "  Chinchas*  was 
launched. 

On  the  10th  of  June,  1858,  John  Holderness  became 
bankrupt,  and  on  (he  19th  of  June,  the  ship  was 
registered  in  the  name  of  Thomas  Holderness,  and  was 
afterwards  sent  to  Liverpool. 

A  dispute  then  arose  between  Thomas  Holderness 
and  the  assignees  of  his  brother  John  as  to  the  right 
to  the  Chinchas.  They  arranged  that  it  should  be  sold 
by  a  third  party,  and  that  the  produce  should  await  the 
decision  of  the  legal  proceedings  which  might  establish 
the  rights  of  the  parties. 

This  suit  was  instituted  by  Thomas  Holderness  against 
the  assignees  and  Rankin  (the  stakeholder)  praying  a 
declaration  that  the  "  Chinchas"  was  the  absolute  pro- 
perty of  the  Plaintiff,  and  for  the  payment  to  him  of  the 
proceeds  of  the  sale,  and  of  the  freight  earned. 

The  cause  now  came  on  for  hearing. 

Mr.  R.  Palmer,  Mr.  C.  Hall  and  Mr.  Bardswell,  for 
the  Plaintiff. 

Mr.  Selwyn  and  Mr,  Eddis,  for  the  assignees  of  John 
Holderness. 

Mr. 


CASES  IN  CHANCERY. 
Mr.  Hoare  for  Rankin. 

Knowles  v.  Horsfall  (a) ;  Dixon  v.  Yates  (6);  Selwyn   Holderkem 
Nisi  Prius  (c) ;  BartUtt  v.  Bartlett  (d) ;  Re  Rawbones      rAk&in. 
Trust  (e);  Clarke  v.  Spwce(f);  Wood  v.  Russell (g); 
Hay  v.  Fairbairn  (/i) ;  Tanner  v.  Heard  (i);  Martindale 
v.  JEfoo/A  (A) ;  StepA.  Comm.  (I),  were  cited. 

TAc  Master  q/"  Me  Rolls  :  Mr.  Palmer,  before 
you  proceed  to  reply  I  wish  to  hear  you  on  a  point 
which  has  been  very  little  argued,  but  on  which  I  feel 
most  difficulty.  It  is,  whether  this  was  a  good  con- 
tract for  the  sale  of  these  ships?  If  the  facts  be 
these : — that  a  debtor,  in  a  hopeless  state  of  insolvency, 
enters  into  a  contract  with  his  brother,  a  creditor  for 
30,000/.,  for  the  purpose  of  transferring  to  him  three 
unfinished  ships  which  he  is  then  building,  and  he 
conceals  that  fact  from  the  rest  of  the  world,  so  as  to  be 
able  to  obtain  money  for  the  purpose  of  completing  them, 
and  the  debtor  becomes  bankrupt  within  seven  months 
afterwards,  can  such  a  transaction  be  good  against 
creditors? 

Mr.  R.  Palmer,  in  reply,  argued  that  the  assignees 
had  raised  no  such  case  on  the  pleadings,  and  that  it 
was  not  now  open  to  them  to  contend  that  the  original 
assignment  of  the  unbuilt  ships  was  invalid. 

The  Master  of  the  Rolls. 

There  are  only  two  questions.  The  first  relates  to  the 
validity  of  the  contract  for  sale  of  November,  1857,  and 

the 

(a)  5  Barn.  $  Aid.  134.  (g)  6  Bam.  £  Aid.  942. 

(6)  5  Barn.  £  Ad.  313.  (A)  2  Bam.  £  Aid.  193. 


(c)  Vol.  2,  p.  1334  (12M  ed.)  (i)  23  Bean.  555. 

(«Q  26  L.  J.,  Ch  577.  (*)  3  Barn.  *  Ad.  498. 

(e)  3  Kau  #  J.  300.  (/)  Vol.  2,  p.  1 3. 
(/)  4  ;«</.4  £.448. 
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I860.  the  second  is,  whether  that  which  afterwards  took  place 
left  these  vessels  in  the  reputed  ownership  of  the  bank- 
rupt As  I  before  observed,  I  felt  great  difficulty  as  to 
Rawei*.  the  validity  of  the  original  transaction  if  it  were  of  this 
character: — if  one  brother,  being  hopelessly  insolvent, 
and  -without  pressure  or  without  severe  pressure  from 
another  brother,  to  whom  he  is  considerably  indebted, 
sells  him  three  unfinished  ships,  and  conceals  that  trans- 
action, for  the  purpose  of  obtaining,  which  he  is  sue 
cessful  in  doing,  money  from  other  customers  for  the 
purpose  of  completing  the  ships,  and  becomes  a  bank- 
rupt in  seven  months :  will  this  Court  allow  such  a 
transaction  to  stand,  having  regard  to  the  principle  on 
which  it  sets  aside  a  fraudulent  preference,  which  does 
not  depend  on  statute,  but  on  the  transaction  being  a 
fraud  of  the  bankrupt  laws  and  the  rights  of  other  cre- 
ditors? 

But  then  I  am  pressed  with  this  observation,  that  if 
the  assignees  do  not  think  fit  to  raise  that  question,  the 
Court  must  assume  that  they  have  good  reasons  for  not 
doing  so,  and  that  it  is  not  the  duty  of  this  Court  to 
suggest  to  parties  a  defence,  particularly  one  of  so  grave 
a  nature  as  that  amounts  to,  which  they  themselves 
have  not  thought  fit  to  submit  to  the  Court.  I  shall 
look  very  carefully  into  the  pleadings  and  evidence,  to 
see  the  nature  of  the  transaction  between  the  parties, 
bearing  in  mind  the  observation  just  made,  whether  it 
is  just  or  proper  for  the  Court  to  thrust  upon  the  parties, 
who  have  not  suggested  it,  a  species  of  investigation  and 
inquiry  on  a  point  which  does  not  appear  on  the  pleadings. 

On  the  second  question,  I,  at  present,  entertain  very 
little  doubt,  for  if  the  first  transaction  cannot  be  im- 
peached and  must  be  treated  as  a  bon&fide  sale  of  the 
ships  to  the  Plaintiff,  I  must  then  regard  him  in  the 

same 
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game  situation  as  a  stranger  who  had  bought  these  three  1860. 
vessels  from  the  bankrupt  and  paid  for  them  in  hard  J^*"^ 
cash,  the  bankrupt  undertaking  to  complete  them.    In  „. 

such  a  case,  could  the  fact  that  the  bankrupt  never  told  &*■»• 
any  one  of  the  contract  put  the  purchaser  in  a  worse 
situation ;  and  can  I  say,  because  the  contract  was  not 
known  to  the  agent  of  the  bankrupt  (for  M'Leod  was 
the  agent  of  the  bankrupt),  or  because  the  bankrupt 
did  not  inform  his  own  agents  and  servants  of  the  trans- 
action, that  therefore  it  is  to  be  held  that  the  ships 
remained  in  the  bankrupt's  order  and  disposition?  I 
am  at  a  loss  to  understand  how  the  Court  can  hold, 
where  a  man  bonfrfide  purchases  a  ship  on  the  stocks, 
and  pays  down  the  whole  amount  of  the  money  for  it, 
and  the  ship  is  afterwards  completed,  in  as  reasonably  a 
speedy  period  of  time  as  can  be  expected,  by  the  ven- 
dor's agents,  by  means  of  money  obtained  from  such 
persons  as  they  can  procure  it  from,  and  the  vendor 
becomes  bankrupt,  that  the  ship  is  in  the  order  and  dis- 
position of  the  bankrupt. 

It  being  admitted  that  if  the  ship  had  been  put  in  the 
ship  yard  at  Richibucto  for  the  purpose  of  being  re- 
paired, it  would'  not  have  been  in  the  order  and  dispo- 
sition of  the  bankrupt,  I  asked  Mr.  Selwyn  to  point 
out  to  me  any  case  in  which  the  distinction  could  be 
drawn  between  that  case  and  the  present,  between  the 
case  of  a  chattel  sent  to  be  repaired  and  an  unfinished 
chattel  in  the  hands  of  the  manufacturer,  sold  by  him. 
Undoubtedly  if  it  had  been  allowed  to  remain  in  his 
hands  after  it  had  been  completed  for  a  considerable 
time,  then  it  might  be  in  his  order  and  disposition,  be- 
cause it  might  be  assumed  by  the  public  that  it  would 
not  remain  there  unless  it  were  his  property,  and  that,  if 
sold,  a  purchaser  would  have  taken  it  away.  But  in  the 
other  point  of  view  all  the  cases  in  my  opinion  concur, 

and 
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I860.  and  I  have  not  been  referred  to  any  one  in  which  the 
principle  of  what  may  be  called  "  reputed  ownership/9 
as  contradistinguished  from  real  ownership,  applies 
Rahkin.  either  to  a  chattel  under  repair,  or  to  a  chattel  in  the 
course  of  construction.  If  that  be  so,  and  the  original 
transaction  was  a  bond  fide  transaction,  then  my  present 
opinion  is,  that  the  value  of  the  ship  must  belong  to 
the  Plaintiff.  If  the  original  transaction  was  not  a  bond 
fide  transaction,  then  no  doubt  it  would  cut  away  the 
Plaintiffs  right  altogether. 

Having  made  those  observations,  for  the  purpose  of 
pointing  out  the  general  view  whichl  take  of  this  case, 
I  shall  examine  the  evidence  and  the  pleadings,  for 
though  this  Court  is  more  lax  than  it  used  to  be  for- 
merly with  reference  to  the  questions  which,  having 
regard  to  the  pleadings,  are  allowed  to  be  raised,  yet  it 
must  always  bear  in  mind  the  extreme  injustice  it  would 
commit,  if  it  were  to  decide  against  a  person  upon  a 
point  not  suggested  to  him,  and  which  he  has  had  no 
opportunity  of  meeting. 


The  Master  of  the  Rolls. 

April  170  ^  ^e  questi°ns  which  arise  upon  the  facts  in  evidence 
in  this  cause  may,  so  far  as  the  merits  are  concerned, 
be  stated  to  be  two.  First,  whether  the  assignment  of 
certain  unfinished  or  unbuilt  ships,  made  to  the  Plain- 
tiff by  his  brother,  who  afterwards  became  bankrupt,  is 
valid,  or  whether  it  ought  to  be  regarded  in  the  light  of 
a  fraudulent  preference  given  to  his  brother  by  a 
trader,  whose  bankruptcy  was  then  imminent,  or  what 
may  be  termed  an  act,  for  the  purpose,  not  so  much 
of  defeating  bond  fide  creditors  of  the  assignor,  as  for 
the  purpose  of  creating  a  chattel,  which  being  appa*- 

rently 
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rently  the  property  of  the  trader  and  assignor,  might 

a  priori  be  transferred  to  and  made  available  solely  for 

the  purpose  of  paying  the  amount  due  to  the  Plaintiff 

from  his  brother.    The  second   question  is,  whether,      Rankhc. 

assuming  the  assignment  to  be  valid,  the  ships  remained 

in  the  order  and  disposition  of  the  bankrupt,  as  the 

reputed  owner  thereof,  at  the  time  of  his  bankruptcy. 

In.  considering  the  first  question,  a  matter  of  great 
importance  arises,  with  reference  to  the  course  of  pro- 
cedure in  this  Court,  which  is,  whether  the  question 
I  have  stated  is  raised  on  the  pleadings  in  this  suit, 
in  such  a  manner  as  to  give  the  Plaintiff  any  knowledge 
that  such  a  point  would  be  brought  forward  against 
him,  and  whether  he  has  not  been  thereby  misled  as  to 
the  real  issue  raised  in  the  suit,  and  by  reason  thereof 
been  induced  to  abstain  from  bringing  forward  such 
evidence  as  he  might  have  done  to  establish  his  case. 
This  occasioned  me  considerable  embarrassment  during 
the  argument  at  the  hearing  of  the  cause,  and  sub- 
sequently when  considering  the  proper  decree  to  be 
made. 

[His  Honor  here  stated  succinctly  what  he  con- 
sidered to  be  the  facts  proved  in  this  case.  See  ante, 
p.  180.] 

On  the  first  question,  whether  this  assignment  was 
not  a  concealed  and  fraudulent  one,  made  in  order  to 
create  a  very  valuable  chattel,  to  be  applied  in  payment 
of  the  Plaintiff's  debt,  and  which  chattel,  but  for  such 
concealment  from  every  one,  would  never  have  had 
any  existence;  on  this  question  I  think  the  nominal 
or  virtual  possession  of  the  ship  is  quite  immaterial. 

If  the  facts  of  the  case  were  as  I  have  suggested,  so 

that 
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1860.  &at  the  question  I  have  stated  must  be  answered  in  the 
affirmative,  in  a  case  where  the  assignees  had  distinctly 
raised  the  question,  whether  a  chattel,  created  under  such 
Rankin,  circumstances  and  by  such  means,  ought  not  to  be  dis- 
posed of  for  the  benefit  of  the  general  body  of  the 
creditors,  and  whether  the  assignment  of  it,  so  made, 
ought  not  to  be  set  aside,  a  very  important  point  would 
have  to  be  decided,  and  which,  as  far  as  I  know,  is  not 
exactly  met  by  any  case  which  I  have  been  able  to 
discover  in  the  books. 

I  am,  however,  of  opinion,  that  I  cannot  properly 
entertain  or  decide  that  question  in  this  suit,  for  the 
reason  which  I  intimated  at  the  outset  of  these  observa- 
tions. It  is  true  that  the  modern  rules  of  pleading  in 
equity  have  been  much,  and,  as  I  think,  beneficially 
relaxed ;  but  it  must  always  be  recollected,  that  the 
rules  of  pleading  are  framed  for  the  purpose  of  enabling 
the  Defendant  to  know  what  claim  is  made  by  the 
Plaintiff,  and  for  the  Plaintiff,  on  the  other  hand, 
to  know  on  what  ground  the  Defendant  resists  that 
claim. 

The  Defendant,  on  the  one  hand,  might  justly  com- 
plain, if  the  Court  allowed  a  Plaintiff  to  raise  at  the 
hearing  a  new  and  distinct  claim  not  referred  to  by  him 
in  any  part  of  his  pleadings,  and,  on  the  other  hand,  the 
Plaintiff  might,  with  equal  justice,  object,  that  the 
Defendant  ought  not  to  be  allowed  to  bring  forward  a 
defence  of  which  no  notice  had  been  previously  given  to 
him.  This  is  not  a  technical  rule,  but  one  founded  on 
good  sense,  to  prevent  the  Court  from  inadvertently 
committing  an  injustice,  by  deciding  questions  which  one 
side  has  not  had  the  opportunity  of  properly  bringing 
before  the  attention  of  the  Court.  I  have,  therefore, 
looked  through  the  answer  of  the  Defendants,  to  see 

the 
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the  grounds  upon  which  they  resist  the  right  of  the       I860. 

Plaintiff  to  the  possession  of  the  ship,  and  I  find  that 

the  only  grounds  upon  which  they  contest  it  are,  first, 

that  the  assignment  did  not  operate  to  pass  the  ship ;      Rahhk, 

and,  secondly,  that  if  it  did,  the  ship  remained  in  the 

order  and  disposition  of  the  bankrupt,  as  the  reputed 

owner  thereof,  up  to  and  at  the  time  of  his  bankruptcy. 

It  is  impossible  for  me  to  speculate  what  defence  the 
Plaintiff  might  have  set  up  if  the  deed  of  assignment 
itself  had  been  impeached  by  the  Defendants  on  the 
grounds  I  have  stated.  If  the  assignees  had  taken  this 
view  of  the  case,  it  would  scarcely  have  been  sufficient 
for  them  to  raise  it  by  their  answer,  but  it  would  have 
been  necessary  for  them  to  have  impeached,  by  cross 
bill  or  original  bill,  the  deed  of  assignment  of  the  16th 
November,  1867,  as  being  one  which,  having  regard  to 
the  doctrine  of  this  Court  in  cases  of  preference  shown 
by  a  trader  in  favor  of  one  creditor  to  the  exclusion 
of  others,  this  Court  ought  not  to  allow  to  stand.  But 
they  (and  as  I  must  assume,  having  been  previously  well 
advised  on  the  subject  with  reference  to  the  facts  and 
circumstances  of  this  case)  have  not  thought  fit  to  adopt 
this  course,  and,  accordingly,  they  have  not  presented 
the  case  to  the  Court  in  that  form;  I  therefore  feel 
myself  bound  to  admit  the  plea  of  the  Plaintiff,  that 
he  ought  not  to  be  defeated  by  an  objection  of  which 
he  has  no  notice  and  which  he  has  not  been  called 
upon  to  meet.  I  abstain,  therefore,  from  expressing 
any  opinion  upon  this  point,  but  which  I  thought  I 
dould  not  with  propriety  pass  over  in  silence. 

I  next  proceed  to  consider  the  defences  which  are 
raised  by  the  Defendant's  answers,  namely,  whether  the 
deed  operates  an  assignment  of  the  ships,  and  whether, 
if  ji  does,  they  remained  in  the  order  and  disposition  of 

the 
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the  bankrupt      In  considering  both  these  points,  it 
must  be  assumed,  that  the  assignment  is  a  valid  deed, 
and  the  only  question  to  be  determined  arises  upon  the 
Ramkim.      construction  and  effect  of  it. 

On  the  first  question,  which  is  one  on  the  construction 
of  the  deed,  the  words  of  the  instrument  are  conclu- 
sive. By  it,  John  Holderness,  expressly  assigns  a 
ship  then  in  existence,  although  in  an  imperfect  state, 
and  if  the  assignor  had  not  afterwards  become  bank- 
rupt, no  doubt  could  be  entertained,  but  that  the  instru- 
ment was  valid  and  effectual  to  pass  his  interests,  then 
and  to  come,  in  that  ship,  in  its  future  and  completed 
state. 

The  second  point  raised  by  the  Defendants  requires 
more  consideration,  but  that  also  is,  I  think,  when 
examined,  equally  clear.  The  Defendants  contend  that 
the  ship,  at  the  date  of  the  bankruptcy,  was  in  the 
order  and  disposition  of  the  bankrupt.  This  question, 
I  must  repeat,  assumes  the  validity  of  the  deed  of  as- 
signment of  the  16th  November,  1857,  exactly  as  if  it 
had  been  made  in  consideration,  not  of  any  antecedent 
debt,  but  as  if  the  money  therein  expressed  had  been 
paid  and  handed  over  at  the  date  of  the  assignment ; 
and  so  regarding  it,  I  am  at  a  loss  to  discover  any 
circumstances,  from  which  it  can  be  reasonably  argued 
that  this  ship  was  in  the  order  and  disposition  of  the 
bankrupt  at  the  date  of  his  bankruptcy. 

The  principles  which  regulate  these  cases  are  free 
from  all  controversy,  and  are  well  pointed  out  in  various 
cases  cited  to  me.  If  a  ship  has  been  paid  for  either 
at  the  date  of  the  contract,  or  by  instalments  after- 
wards, according  to  the  terms  of  the  contract,  the  pro- 
perty in  the  ship  passes  to  the  particular  assignee, 

subject 
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subject  of  course  to  the  lien  of  the  builder  of  the  vessel       I860. 

for  any  purchase-money  which  may  remain  unpaid ;  a 

vessel,  so  sold  or  contracted  to  be  sold,  is  not  treated  as 

being  in  the  order  and  disposition  of  the  bankrupt  ship-      Rami*. 

builder,  because  it  remains  in  his  possession,  for,  until 

the  ship  is  completed,  such  possession  is  not  only  no 

badge  of  fraud,  but  it  is  absolutely  necessary,  in  order 

to  enable  the  contract  to  be  completed.    The  cases  of 

Woods  v.  Russell  (a)  and  Clarke  v.  Sj>ence(b)  are,  I 

think,  distinct  on  this  subject,  and  are  in  accordance 

with  all  principle. 

In  fact,  if  it  were  not  so,  no  one  could  safely  buy  or 
pay  for  any  unfinished  chattel  in  the  hands  of  the 
manufacturer  which  he  undertook  to  complete. 

A  large  amount  of  evidence  is  gone  into  for  the  pur- 
pose of  shewing  that  no  notice  of  the  assignment  had 
been  given  to  any  one,  and  that  it  was,  in  fact,  indus- 
triously concealed.  But  on  this  part  of  the  case  notice 
is  wholly  immaterjal.  If  a  man  buy  and  pay  for  an 
unfinished  carriage  from  a  coachbuilder,  or  a  ship  from 
a  shipbuilder,  to  whom  is  the  purchaser  to  give  notice? 
There  is  obviously  no  one  to  whom  such  a  notice  could 
be  given.  Unless  it  be  urged  that  he  is  to  advertise 
the  fact  to  all  the  creditors  of  the  builder,  the  absence 
of  notice  amounts  to  nothing.  The  case  of  notice  arises 
in  this  way, — where  the  property  in  a  chattel  or  a  chose  in 
action  is  conveyed  by  the  owner  to  a  third  person,  then, 
unless  that  third  person  gives  notice  to  the  person  in 
whose  possession  the  chattel  is,  or  who  owes  the  debt, 
the  chattel  or  chose  in  action  remains  in  the  order 
and  disposition  of  the  assignor  as  the  reputed  owner 
thereof.    To  illustrate  my  meaning  by  the  present  case 

is 

(a)  5  Barn.  *  Aid.  942.  (b)  4  AdoL  $  FM.  448. 

vol.  xxvm — ii.  o 
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1860.  is  very  easy.  If  the  Plaintiff  had,  after  the  deed  of 
assignment  of  the  16th  of  November,  1857,  sold  the 
ship  to  a  third  person  and  had  afterwards  himself 

Rankik.  become  bankrupt,  then,  unless  that  third  person  h&d 
given  notice  to  the  brother,  who  was  the  first  assignor, 
and  who  was  the  person  employed  in  building  the  ship, 
in  other  words,  to  the  person  in  whose  possession  it 
necessarily  was,  that  the  ship  had  been  further  assigned 
over  to  him,  then  that  third  person  would  not  have 
been  allowed  the  benefit  of  his  assignment,  but  the  ship 
would  have  remained  in  the  order  and  disposition  of 
the  Plaintiff,  as  the  reputed  owner  thereof,  under  the 
first  assignment.  The  question  of  concealment,  which 
was  very  important  in  the  consideration  of  the  first 
question,  which  I  have  already  discussed,  becomes,  in 
my  opinion,  unmeaning,  in  the  consideration  of  the  _ 
question  of  order  and  disposition,  where  there  has  been 
no  assignment  over  again  by  the  Plaintiff.  There  being, 
in  fact,  in  the  case,  only  two  parties  to  the  transaction, 
namely,  the  vendor  and  the  purchaser  of  the  chattel  in 
the  possession  of  the  vendor,  no  person  to  whom  notice 
could  be  given  exists. 

I  have  therefore,  both  for  this  reason  and  that  which 
I  have  already  intimated,  namely,  that  the  possession  of 
the  vessel  was  properly  in  the  hands  of  the  builder  until 
completed  under  the  terms  of  the  contract,  forborne  to 
comment  on  the  evidence,  of  which  a  large  quantity  was 
gone  into,  as  to  whether  the  ship  was  really  taken  pos- 
session of  by  Charles  Brown,  as  agent  of  and  on  the 
part  of  the  Plaintiff  in  November,  1857,  for  upon  the 
consideration  of  this  latter  question,  I  have  assumed 
that  the  vessel  continued  in  the  possession  and  under 
the  control  of  George  M'Leod,  as  the  agent  and  on 
behalf  of  John  Holderness,  the  assignor;  but  so  treating 
it,  I  am  of  opinion  that  it  was  only  in  his  possession  for 

the 
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the  purpose  of  completing  it,  and  the  consequence  is, 
that  the  ownership  in  the  vessel  passed  to  the  Plaintiff 
under  the  assignment  of  November^  1857,  not  merely  in 
what  existed  of  the  vessel  at  the  time  of  the  assign-  Ranki*. 
ment,  but  in  all  additions  made  thereto  for  the  purpose 
of  completing  it.  I  am  of  opinion,  therefore,  that  the 
defence  raised  by  the  Defendants  fails,  and  that  the 
Plaintiff  must  have  a  decree  in  his  favor. 

I  have  had  some  hesitation  on  the  question  of  costs, 
on  account  of  the  circumstances  connected  with  this 
assignment,  which  I  have  already  detailed ;  but  as  the 
assignees  have  taken  no  step  to  set  the  assignment 
aside,  and  as,  even  if  they  did  so,  it  would  probably 
have  been  necessary  for  them  to  obtain  the  assistance  of 
a  jury  to  determine  upon  the  validity  of  that  transaction, 
a  question  peculiarly  one  for  the  consideration  of  a  jury, 
and  as  I  could  not  refuse  the  Plaintiff  his  costs  without 
impliedly,  at  least,  expressing  an  opinion  upon  that 
question,  I  have  come  to  the  conclusion  that  in  making 
a  decree  in  favor  of  the  Plaintiff,  I  must  direct  the  costs 
to  follow  the  event. 

Note. — Affirmed  by  ihe  Lordi  Jutt'tcet,  3  Aug,  1860. 
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Feb.  25. 


COOPER  v.  TREWBY. 


At  between  fTlHE  testator  died  in  1856,  having  devised  and  be- 

plwh"™™*  queathed  his  freehold   and   leasehold  estates  to 

a  reversion,  Mi\  Burts  (his  trustee  and  executor)  upon  trust  as  to 

held  liable  to  one-third  Tor  his  widow,  and  as  to  the  other  two-thirds 

bear  the  sue-     for  hia  infant  children  absolutely, 
cession  duty  J 

payable  in  re- 
spect of  it.  jn  1859^  the  trustee,  under  a  power,  sold  some  of  the 
testator's  property  at  Bonchurck  to  Mr.  Francis  for  500/. 
This  property  was  held  for  the  residue  of  a  term  of  four- 
teen years  from  December,  1852,  granted  by  Jane  Web' 
iter  and  her  deceased  husband,  and  also  for  an  estate  in 
remainder  or  reversion  in  fee  expectant  on  the  death  of 
Jane  Webster. 

The  sale  was  made  in  the  suit,  and  with  the  approba- 
tion of  the  Court,  and  the  contract,  on  the  face  of  it, 
was  expressed  to  be  made  by  Burts  as  the  trustee  of  the 
will  of  the  testator. 

The  contract  being  wholly  silent  as  to  the  succession 
duty,  the  purchaser  insisted  that  it  was  payable  by  the 
trustee. 

Mr.  Pownall,  for  the  purchaser. 

The  succession  duty  on  the  reversion,  like  all  other 
charges  and  incumbrances  on  an  estate,  is  payable  by 
the  vendor,  or  out  of  the  purchase-money. 

It  is  a  personal  charge  on  the  trustee  (a),  and  it  was 

his 
(a)  16  4-17  Vict.  c.  51,  *.  44. 


CASES  IN  CHANCERY. 

his  duty  to  have  paid  or  compounded  for  it,  and  thu6  to 
have  discharged  and  released  the  property  from  the 
duty  before  the  sale. 

Mr.  Waller  and  Mr.  Druce,  contra,  were  not  heard. 

See  Dart's  Vend.  frPurch.(a)\  Barraud  v.  Archer (&); 
Bliss  v.  Putnam  (c) ;  Hales  v.  Freeman  (d) ;  Farwell  v. 
Seale(e). 

The  Master  of  the  Rolls. 

The  purchaser  is  liable  to  pay  the  succession  duty  on 
the  reversion ;  he  has  purchased  from  the  trustee  the 
right  to  succeed  to  the  estate  on  the  death  of  the  tenant 
for  life,  which  therefore  carries  with  it  the  tax  on  the 
succession. 


Pott  362  (3rd  ed.)  (c)  7  Beav.  40. 

2 Sim.  433, affirmed 9  L.J-,  (d)  1  Brod.  *  B.  391. 

CA./0.  5.  173.  (e)  3  De  Qcs  $  Sm.  359. 
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MAW  v.  PEARSON. 

April  26. 

To  a  bill  JpEARSONy  a  solicitor,  recovered  a  judgment  against 

teeTnd  \£*%'  the  Plaintiff  Maw,  whose  goods  were  seized  under 

solicitor,  al-      &  fieri  facias.    Thereupon  an  agreement  was  come  to, 

trust  moneys     under  which  Maw  assigned  to  Sykes  (as  trustee)  certain 

had  been  im-    farming  stock  and  other  effects  upon  trust  to  pay,  in  the 

to  the  solicitor  first  place,  all  the  costs,  charges  and  expenses  already 

demurrer  of     incurred,  or  which  might  thereafter  be  incurred,  by  rea- 

the  solicitor      son  or  in  consequence  of  the  issuing  of  the  writ  of  fieri 

he  being  a  '    facias,  and  all  the  costs,  charges  and  expenses  of  or 

roe[e  °fient»      relating  to  the  sale  or  sales,  or  of  preparing,  engrossing 

complained  of  and  executing  the  assignment,  and  of  executing  a  mort- 

merciv  ofac-    ^a£e  Dear'nB  even  date  therewith,  or  in  anywise  relating 

count  as  be-      thereto.     In  the  second  place,  all  costs,  charges  and 

tecfand  rei/aT  exPenses  which  he  might  sustain  in  or  about  the  execu- 

y«e  trust.         tion  of  the  trusts  thereby  created  or  in  relation  thereto. 

In  the  third  place  all  parochial  rates,  &c.  Ice.     In  the 

fourth  place  the  debt  or  sum  of  3,041/.  15s.  Id.  due  to 

Pearson,  and  lastly  to  pay  over  the  surplus  (if  any)  to 

Maw. 


The  bill  alleged  that  the  Defendant  Carnochan  had 
acted  as  the  solicitor  of  Maw,  and  of  Pearson  and 
Sykes  relative  to  the  assignment. 

Sykes  realised  the  property  and  sent  in  his  account, 
and  the  bill  alleged  as  follows : — "  In  the  account,  very 
many  items  were  credited  to  Sykes  which  ought  not  to 
have  been  so  credited,  and  in  particular  in  the  account 
credit  was  claimed  for  the  payment  by]  Sykes  to  the 
Defendant  Pearson  of  248Z.   8*.  2d.  for  his  bill  of 

costs. 
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costs,  and  to  the  Defendant  Carnoehan  of  the  sum  of       1860. 

510/.  10*.  6d.  for  the  balance  of  his  bill  of  costs."  '«-*%-*-' 

Maw 
v. 
The  Plaintiff  had  objected  to  the  payment  of  these  Person. 
two  bills  of  coats,  and  specified  instances  of  alleged  im- 
proper charges.  The  bill  as  to  these  alleged  as  fol- 
lows : — "  Each  of  the  bills  of  costs  contains  divers 
entries  to  which  the  Plaintiff  docs  not  object,  and  is 
willing  that  the  same  (inasmuch  as  they  are  within  the 
provisions  of  the  indenture  of  assignment)  shonld  be 
paid  and  allowed  out  of  the  trust  estate,  but  as  to  by 
far  the  greater  portion  of  the  items  of  which  such  bills 
of  costs  are  respectively  composed,  the  Plaintiff  charges, 
not  only  that  they  are  not  such  costs,  charges  or  ex- 
penses as,  by  the  indenture  of  assignment,  are  authorized 
to  be  paid  out  of  the  trust  estate,  but  that  they  are  items 
which,  under  no  circumstances,  could  with  prop  iety  be 
charged  to  or  against  the  Plaintiff. 

"The  Plaintiff  further  charges,  that  the  payment  of 
the  bills  of  costs,  whenever  such  payment  in  fact  took 
place,  was  obtained  from  Sykes  by  the  fraudulent  con- 
trivances of  the  Defendants  Pearson  and  Carnoehan, 
and  that  they  are  bound  to  refund  to  the  Plaintiff,  or 
otherwise  to  the  trust  estate  in  such  manner  as  this 
honorable  Court  shall  direct,  the  full  amounts  so  paid 
to  them  respectively,  or,  at  any  rate,  so  much  of  the 
Same  respectively  as  shall  have  been  improperly  paid  to 
them." 

This  bill,  which  was  filed  against  Pearson,  Sykes  and 
Carnoehan,  prayed  the  performance  of  the  trusts  of  the 
deed  of  the  8th  of  June,  1858,  and  accounts  against 
Sykes.  As  against  Pearson  and  Carnoehan  the  bill 
prayed  as  follows :— "  That  it  may  be  declared,  that  the 
Defendants  Pearson  and  Carnoehan  are  bound  to  make 

good, 
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I860.  good,  and  that  they  may  be  ordered  to  make  good,  to 
the  trust  estate!  all  such  parts  thereof  as  have  been  im- 
properly applied  by  or  under  the  direction  of  them  or 
either  of  them,  or  with  the  privity  and  concurrence  of 
them  or  either  of  them,  and  that  all  proper  directions 
may  be  given  and  accounts  taken  for  ascertaining  what 
parts  of  the  said  trust  estate  have  been  so  improperly 
applied.  And  in  particular,  that  it  may  be  declared, 
that  the  last-named  Defendants  are  bound  to  refund 
and  that  they  may  be  ordered  to  refund  to  the  trust 
estate  the  sums  of  248/.  85. 2d.  and  640/.  10s.  6d.,  which 
have  been  improperly  received  by  them  as  hereinbefore 
stated. 

"  That  an  account  may  be  taken  of  all  such  parts  of 
the  trust  estate  as  have  been  improperly  applied  or 
dealt  with  by  Sykes  and  the  Defendants,  or  any  or 
either  of  them,  and  that  all  proper  directions  may  be 
given  and  accounts  taken  for  the  purpose  of  ascertaining 
the  amount  of  loss  sustained  by  the  Plaintiff,  by  reason 
of  such  improper  application  of  or  dealing  with  the  trust 
estate.  And  that  Sykes  and  Pearson  and  Carnochan 
may  be  ordered  to  pay  to  the  Plaintiff  the  amount  of 
such  loss." 

To  this  bill  the  Defendant  Carnochan  demurred 
generally  for  want  of  equity ;  and  the  demurrer  pro- 
ceeded as  follows  : — "  And  for  further  cause  of  de- 
murrer, this  Defendant  sheweth,  that  it  appears  by  the 
bill  of  complaint,  that  this  Defendant  is  one  of  the 
solicitors  of  this  honorable  Court,  and  that  all  the 
relief  sought  against  this  Defendant  by  the  bill  is 
sought  against  him  in  his  character  or  capacity  of  such 
solicitor,  and  that  the  Plaintiffs'  remedy  to  obtain  the 
relief  sought  against  this  Defendant  by  the  bill  is  and 

ought 
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ought  to  be  by  application  to  this  honorable  Court  in  a        I860. 


summary  way,  and  not  by  suit  in  this  Court." 

Mr.  Seltcyn  and  Mr.  W.  J.  Bovill,  in  support  of  the 
demurrer,  argued  that  this  was  a  bill  against  a  mere 
agent  or  attorney  of  Sykes,  which  could  not  be  sup- 
ported ;  The  Attorney-General  v.  The  Earl  of  Ches- 
terfield (a)  \  Lockwood  v.  Abdy(b).  That,  as  regarded 
his  bills  of  costs,  they  might  be  taxed  under  the  sum- 
mary jurisdiction  (7  &  8  Vict.  c.  73),  and  that  a  suit 
for  that  object  was  wholly  irregular ;  Harvey  v.  May- 
hew{c);  Parry  v.  Owen(d). 

Mr.  Baggallay,  in  support  of  the  bill,  insisted  that 
Carnochan  had  dealt  with  the  trust  funds  contrary  to 
the  trusts,  and  that,  having  notice,  he  was  answerable 
for  his  misapplication  of  them. 

The  Master  of  the  Rolls. 

I  think  this  demurrer  must  be  allowed.  The  case 
alleged  against  Carnochan  is  nothing  more  than  this : — 
That  he,  knowing  what  the  trusts  were,  and  being  the 
agent  of  trustees,  allows  the  trustees  to  appropriate  a 
large  amount  of  the  money  in  a  particular  manner  which 
is  complained  of.  It  is  a  mere  question  of  account  as 
between  the  trustee  and  cestui*  que  trust. 

As  I  stated  in  Attorney- General  v.  The  Earl  of 
Chesterfield  (e),  it  would  be  productive  of  very  serious 
inconvenience,  if  all  persons  to  whom  trust  property 
was  paid,  with  notice  of  the  trust,  should  be  necessary 
parties  to  a  suit.    The  principle  would  involve  every 

case 

(a)  18  Beav.  596.  (<*)  1  Ambler,  109. 

(6)  14  Sim.  437.  (e)  18  Beav.  596. 

(c)  2W.R.  128. 


Maw 

v. 

Peaksoh. 
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1860. 


case  of  executors  and  trustees,  and  the  Court  could 
never  see  its  way  out  of  the  difficulties  which  would  be 
created  by  such  a  principle.  If  Carnochan  had  im- 
properly obtained  the  trust  funds  from  Sykes,  knowing 
that  Sykes  was  unable  to  repay  them,  or  if  it  were  im- 
possible to  get  them  back  from  Sykes,  or  if  the  bill 
sought  to  restrain  Carnochan  from  acting  as  trustee, 
there  might  be  a  case ;  but  in  the  absence  of  any  alle- 
gation of  the  sort,  I  think  the  demurrer  must  be  allowed. 


DE  WINTON  *.  THE  MAYOR  OF  BRECON. 

(No.  2.) 

April  16. 

A  judgment 
creditor  can- 
not (without 
leave  of  this 
Court)  attach 
moneys  in  the 
hands  of  its 
Receiver, 
which  have 
been  directed 
to  be  paid  by 
him  to  the 
judgment 
debtor. 

A  judgment  a  yean 
creditor,  who 
had  recovered 
moneys  of  the 
judgment 
debtor  in  the 
hands  of  a  Re- 
ceiver, under 
an  order  of  a 
court  of  law, 
was  ordered  to 
repay  it,  and 

he  was  directed,  together  with  the  Receiver  (who  had  not  resisted  the  payment  to  him) 
to  pay  the  costs  of  the  application. 

A  party  interested  may  apply  at  once  to  prevent  a  Receiver  applying  the  moneys 
in  his  hands  in  a  manner  contrary  to  the  directions  of  the  Court,  and  need  not  wait 
until  he  passes  his  account. 


rpHIS  was  a  motion  for  the  repayment  of  a  sum, 
A  which  it  was  alleged  had  been  improperly  paid 
by  a  Receiver,  under  the  following  circumstances : — 

The  question  in  this  cause  was  as  to  the  conflicting 
rights  of  several  parties  to  the  tolls  of  Brecon  Market, 
and  it  was  ultimately  decided  (a),  that  the  corporation 
of  Brecon  were,  in  the  first  place,  entitled  to  be  paid  out 
of  the  tolls  a  sum  sufficient  to  make  up,  together  with 
the  income  of  the  corporation  estates,  the  sum  of  210/. 


The  next  charge  on  the  tolls  were  the  debenture 
creditors,  of  whom  the  Plaintiff  Be  Winton  was  one, 
and  it  was  decided  that  the  debenture  creditors  had 

priority 
(a)  See  26  Bern.  533,  548. 
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priority  over  a  mortgage  made  by  the  corporation  to 
Mrs.  Payne. 

A  Receiver  of  the  tolls  was  appointed  in  this  cause  on 
the  8th  July,  1868,  who  was  ordered  to  pay  annually 
to  the  treasurer  of  the  corporation  of  Brecon,  out  of  the 
tolls,  &c.  such  a  sum  as  with  the  rents  and  profits 
received  by  the  corporation  from  their  other  property 
would  make  up  the  sum  of  2  KM. 
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By  the  decree  made  on  the  hearing  of  the  cause  on 
the  27th  January,  1859,  this  order  was  continued. 

In  1858,  the  executors  of  Mrs.  Payne,  who  were 
parties  to  this  suit,  obtained  a  judgment  against  the 
corporation  of  Brecon  for  1,833/.  (a).  On  the  12th  of 
November,  1839,  by  an  order  of  the  Court  of  Ex- 
chequer (6)  all  debts  due  from  the  Receiver  (the  gar- 
nishee) to  the  corporation  were  ordered  to  be  attached 
to  answer  this  judgment.  On  the  22nd  of  November, 
1859,  a  second  order  was  made  by  a  judge  of  the  Court 
of  Exchequer,  in  the  presence  of  the  Receiver,  who 
made  no  objection,  "  that  the  garnishee  (the  Receiver) 
should  forthwith  pay  to  the  judgment  creditor  the  debt 
due  from  him  to  the  judgment  debtor,  or  so  much 
thereof  as  might  be  sufficient  to  satisfy  the  judgment 
debt,  and  that  in  default  thereof,  execution  might  issue 
for  the  same." 


The  Receiver  accordingly  paid  over  to  the  executors 
of  Mrs.  Payne  the  sum  of  61/.  12*.  6rf. 

It  was  now,  moved  on  behalf  of  the  corporation  of 

Brecon, 

(«)  See  3  Hurl.  *  Nor.  572.  (b)  Under  the  17  *  18  Vict. 

c.  125,i.  61. 
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Brecon,  that  the  Receiver  and  the  executors  of  Mrs. 
Payne  might  be  ordered  to  pay  to  the  treasurer  of  the 
corporation  the  sum  of  61/.  12*.  Id.,  being  the  amount 
which  with  the  corporation  rents  made  up  the  sum  of 
210/. 

Mr.  Follett  and  Mr.  C.  C.  Barber,  in  support  of  the 
motion,  argued  that  the  executors  of  Mrs.  Payne  were 
not  justified  in  interfering  in  anyway  with  the  Receiver, 
an  officer  of  the  Court,  in  the  performance  of  his  duties, 
without  having  first  obtained  the  leave  of  the  Court. 
That  the  payment  could  not  be  justified,  and  that  the 
amount  must  be  restored. 

Mr.  jR.  Palmer  and  Mr.  Eddis,  for  the  executors  of 
Mrs.  Payne,  contended  that  a  judgment  creditor  had  a 
right,  by  the  Common  Law  Procedure  Act,  to  make  the 
fund  payable  to  the  corporation  available  for  the  dis- 
charge of  the  judgment  debt,  and  that  the  proceeding 
in  question  in  no  way  interfered  with  the  rights  of  the 
parties  to  the  suit. 

Mr.  Hardy,  for  the  Receiver,  argued  that  he  could 
not  resist  the  order  of  the  Court  of  Exchequer,  and 
that  if  the  money  had  been  improperly  paid,  it  was 
merely  an  item  to  be  disallowed  in  passing  his  account, 
and  that  therefore  this  application  was  premature. 
Russell  v.  The  East  Anglian  Railway  Company  {a), 
was  cited. 


The  Master  of  the  Rolls. 

There  arise  on   this   motion   two  questions,  one  of 
form  and  the  other  of  substance. 

The  question  of  form  is  disclaimed  by  Mr.  Palmer  on 

behalf 

(e/)  3  Mac.  4  Gor.  101. 
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behalf  of  the  executors,  and  the  question  of  substance  is 
disclaimed  by  Mr.  Hardy  on  behalf  of  the  Receiver, 
who  relies  on  the  question  of  form  alone. 

On  the  question  of  form,  I  entertain  no  doubt  that 
this  is  a  wrong  payment  on  the  part  of  the  Receiver, 
and  that  the  corporation  to  whom  the  money  was  ordered 
to  be  paid  is  entitled  to  come  here  to  stop  it.  It  would 
to  me,  at  least,  be  a  novel  view  of  the  case,  if  a  party 
to  a  cause,  interested  in  moneys  received  by  a  Receiver 
which  are  directed  to  be  applied  under  an  order  of  the 
Court,  and  who  complains  that  the  Receiver  is  misap- 
plying those  funds,  is  to  be  told,  that  the  time  has  not 
come  to  stop  the  misapplication  of  those  funds,  and  that 
he  must  wait  until  the  Receiver  passes  his  accounts,  and 
then  have  the  items  disallowed.  If  the  Court  has  dis- 
tinct evidence  before  it  that  sums  of  money  received  by 
the  Receiver  are  being  misapplied,  and  paid  to  persons 
having  no  title  to  them,  then,  although  the  time  for 
passing  his  accounts  has  not  yet  arrived,  the  Court  will, 
I  apprehend,  direct  that  the  matter  be  suspended  until 
the  Receiver  has  passed  his  accounts,  and  that  the  funds 
be  secured  in  the  meantime. 


1860. 


De  Wihtok 

v. 

The 

Mayor  of 

Brecon. 

(No.  2.) 


On  the  question  of  form,  I  apprehend  this  is  clear, 
that  the  Court  never  allows  any  person  to  interfere 
either  with  money  or  property  in  the  hands  of  its 
Receiver,  without  its  leave ;  whether  it  is  done  by  the 
consent  or  submission  of  the  Receiver  or  by  compulsory 
process  against  him.  The  Court  is  obliged  to  keep  a 
strict  hand  over  property  in  the  hands  of  a  Receiver,  or 
which  by  virtue  of  the  order  of  the  Court  may  come  into 
his  hands,  in  order  to  preserve  entire  jurisdiction  over 
the  whole  matter,  and  to  do  that  which  is  just  in  the 
cause  between  the  parties.  It  is  always  to  be  remem- 
bered, that  the  Receiver  in  this  case  would  not  have 

got 
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Ob  Winton 

v. 

The 

ff  AYOR  OP 

Brecon. 
(No.  2.) 


got  a  penny  except  by  the  order  of  the  Court  enabling 
him  to  receive  it,  and  entitling  him  to  give  a  good  dis- 
charge to  the  persons  who  paid  it ;  and  consequently  it 
is  strictly  money  belonging  to  the  Court  of  Chancery, 
and  the  Receiver  can  only  discharge  himself  by  paying 
it  in  obedience  to  the  direction  and  order  of  that  Court 


The  analogy  appears  to  me  to  be  complete,  between 
the  case  which  I  suggested,  of  an  ejectment  being 
brought  by  a  person  who  has  a  paramount  title,  and  any 
proceedings  taken  under  the  Common  Law  Procedure 
Act,  for  the  purpose  of  impounding  money  in  the  hands 
of  the  Receiver ;  and  the  case  of  Russell  v.  The  East 
Anglian  Railway  Company  (a),  is  an  authority  against 
the  Receiver  so  far  as  relates  to  the  form  and  practice 
of  the  Court. 

Certainly,  when  the  account  comes  to  be  taken,  the 
question  will  be  gone  into ;  but  it  not  being  now  dis- 
puted, that  the  Receiver  has  received  61/.  125.  6d.  which 
he  has  not  paid  as  directed  by  the  Court,  I  am  bound 
to  say,  on  the  question  of  merits,  if  that  sum  is  not 
properly  retained  by  the  persons  to  whom  it  was  paid, 
it  ought  now  to  be  repaid.- 


On  the  question  of  merits,  I  think  that  on  that  clause 
of  the  act  of  parliament,  1  Vict.  c.  12,  s.  34,  the  execu- 
tors of  Mrs.  Payne  are  not  entitled  to  receive  this 
money.  The  act  of  parliament  specially  points  out  how 
it  is  to  be  applied ;  it  directs  that  after  payment  of  certain 
charges  on  it,  the  tolls  are  to  be  applied  in  making  up 
the  210/.  a  year  to  the  corporation,  of  which  sum  of  2 10/. 
a  competent  part  is  to  be  applied  by  the  corporation 
"  towards  defraying  the  interest  of  any  incumbrance 

then 
(a)  3  Mac.  *  Qor.  104, 
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then  affecting  their  property."  Mrs.  Payne's  mortgage 
did  not  then  affect  their  property.  The  act  proceeds, 
"  and  the  remainder  shall  be  by  them  applied  to  such 
purposes  and  in  such  manner  as  they  are  by  law  now 
authorized  and  empowered  to  apply  their  said  net  annual 
income."  [That  is  not  this  case,  it  gives  to  the  cor- 
poration merely  a  power  to  apply  it,  but  not  entitling 
any  other  person.]  "  And  afterwards  the  surplus  tolls/' 
&c.  "shall  be  applied  in  paying  the  interest  of  all 
moneys  borrowed  under  and  by  virtue  of  and  for  the 
purposes  of  this  act."  It  is  only  under  the  last  clause, 
if  at  all,  that  Mrs.  Payne's  debt  can  come  in,  and  in  that 
case  she  can  only  be  entitled  to  be  paid  rateably  with 
the  other  debenture  holders.  If  the  executors,  being 
parties  to  the  suit  and  to  the  order,  had  thought  fit  to 
claim  this  fund,  they  ought  to  have  required  that  the 
61/.  should  be  paid  to  them,  instead  of  the  corporation ; 
but  the  Court,  by  ordering  it  to  be  paid  to  the  corpora- 
tion, has  decided,  as  between  the  corporation  and  Mrs. 
Payne's  executors,  that  the  corporation,  and  not  Mrs. 
Payne's  executors,  are  entitled  to  receive  it.  I,  there- 
fore, consider  this  question  is  determined,  so  far  as 
regards  the  merits. 


1860. 


De  Winton 

v. 

The 

Mayor  of 

Brecon. 

(No.  2.) 


The  order  which  I  ought  to  make  on  this  occasion  is, 
to  direct  Mrs.  Payne's  executors  to  pay  the  61/.  12*.  6d. 
to  the  treasurer  of  the  corporation,  and  I  shall  also 
direct,  that  unless  repaid,  the  amount  be  disallowed  to 
the  Receiver  in  passing  his  account.  And  as  this  is 
a  matter  which  has  not  been  contested  between  the 
executors  and  the  Receiver,  I  think  they  must  both  of 
them  be  made  liable  to  pay  the  costs  of  this  motion. 
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April  17. 

A.t  in  consi- 
deration of 
800/.  paid  by 
B.,  granted  a 
rent-charge  to 
trustees,  in 
trust  to  pay  it 
to  the  Vicar  of 
C,  in  lieu  of 
his  small 
tithes;  but  if,  at 
any  time,  the 
Vicar  should 
insist  on  taking 
the  tithes,  then 
in  trust  for  the 
poor.    The 
deed  was  duly 
in  rolled.    Au 
objection,  that 
the  deed  was 
invalid  as  a 
purchase  from 
the  Vicar,  and 
void  as  not 
being  made  to 
take  effect  in 
possession,  as 
regarded  the 
charitable 
foundation  in 
favor  of  the 
poor,  was 
overruled. 


MILBANK  v.  LAMBERT. 

rpHIS  was  a  bill  by  vendors  for  the  specific  perform- 
A     ance  of  a  contract. 


The  Defendant  agreed  to  purchase  of  the  Plaintiffs 
some  land  in  the  county  of  York,  and  he  objected  to 
the  title,  on  the  ground  that  the  property  was  affected 
by  a  rent-charge  of  32/.,  under  the  following  circum- 
stances : — 

An  indenture,  dated  the  15th  of  March,  1759,  was 
made  between  Thomas  Thornhill  of  the  first  part,  Sir 
Walter  Blackett  of  the  second  part,  and  three  trustees 
of  the  third  part.  It  commenced  by  the  following  re- 
cital :—  Whereas  the  vicarage  of  the  parish  church  of  Cal- 
verly  is  at  present  but  very  poorly  endowed,  and  it  being 
for  the  honor  and  service  of  the  church  that  her  minis- 
ters should  be  enabled  to  live  with  decency  and  hos- 
pitality amongst  their  parishioners,  and  that  every  cause 
and  pretence  of  question,  dispute  or  controversy  be- 
tween them  and  their  parishioners  should,  as  far  as  it 
is  possible,  be  removed  and  taken  away,  Sir  Walter 
Blackett  therefore,  (out  of  the  respect  and  regard  he 
hath  to  the  ancient  seat  of  his  family,  and  with  intent, 
for  the  time  to  come,  to  provide  a  better  and  more  ample 
maintenance  for  the  Vicar  of  the  vicarage  and  parish 
church  for  the  time  being,  and  to  prevent  any  question, 
disputes  or  controversies  which  may,  at  any  time  here- 
after, arise  between  the  Vicar  of  the  said  vicarage  and 
parish  church  for  the  time  being  and  the  inhabitants  and 
occupiers  of  lands  within  the  manor  and  township  of 
Calverly-W\l\i-Far$ley  and  of  one  farm"  (describing  it), 

"  touching 
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touching  or  in  anywise  concerning  the  small  tithes 
arising  therefrom),  hath  agreed  to  advance  and  pay  to 
Thomas  Tkornhill  the  sum  of  800/.,  and  in  consideration 
thereof,  Thomas  Tkornhill  hath  agreed  to  grant  unto 
» the  three  trustees,  and  their  heirs  for  ever,  one  annuity 
or  yearly  rent  of  32/.  to  be  yearly  issuing  and  payable 
out  of  the  several  hereditaments  hereinafter  mentioned! 
upon  such  trusts  as  are  hereinafter  expressed." 

The  deed  then  witnessed,  that  in  consideration  of  800/. 
paid  to  Tkornhill  by  Blackett,  Tkornhill  conveyed 
certain  hereditaments  to  the  three  trustees  in  fee,  to  the 
use  that  they  should,  for  ever,  receive  thereout  a  yearly 
rent-charge  of  32/.  with  powers  of  distress  and  entry,  and 
to  hold  it  upon  trust  to  pay  it  to  the  Vicar  for  the  time 
being  of  Culverly  in  lieu  of  small  tithes.  The  deed  con- 
tained a  proviso  that  if  the  present  or  any  future  Vicar 
should  insist  on  taking  the  tithes,  then  the  trustees  should 
cease  to  pay  him  the  32/.  a  year,  and  should,  during  the 
life  of  such  Vicar,  pay  it "  amongst  such  poor  inhabitants 
of  the  said  township  and  manor  of  Calverly,  being 
householders,  and  not  receiving  monthly  relief  from  the 
said  township,"  as  to  the  trustees  and  the  church- 
wardens and  overseers  should  seem  most  fit. 

The  rent-charge  had  been  regularly  paid  to  the  Vicar 
from  1769  down  to  1859. 

The  Defendant  purchased  part  of  the  hereditaments 
thus  charged,  and  he  now  insisted,  that  this  rent- charge 
must  be  released,  in  order  to  enable  the  vendors  to  make 
a  good  title  to  the  property  so  purchased. 

The  vendors  (the  Plaintiffs)  insisted  that  this  was  not 
a  subsisting  charge  on  the  property,»and  that  it  in  no 
way  affected  it. 

yoi*  xxtiii— n.  P  Mr; 
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vendors,  argued,  that  the  deed  in  question  was  void. 
™"~  That  the  first  trust  respecting  the  tithes  was  not  a  charity, 
Lambert,  but  an  attempt  to  purchase  the  tithes  from  the  Vicar,  for 
the  benefit  of  the  tithe  payers ;  that  it  was  out  of  the 
power  of  a  Vicar  to  alienate  the  tithes,  and  out  of  the 
power  of  the  land-owners  to  endow  the  vicarage,  which 
was  prohibited  by  the  statute  De  religiosit,  7  Edw.  1, 
s.  2  (a).  That  the  case  did  not  come  within  the  ex- 
ception of  the  9  Geo.  2,  c.  36,  s.  2,  nor  was  it  entitled 
to  the  benefit  of  the  9  Geo.  4,  c.  85 ;.  Attorney- General 
v.  Day  (ft) ;  Doe  d.  WeUard  v.  Hawthorn  (c) ;  Price  v. 
Hathaway  (d) ;  and  that,  consequently,  the  considera- 
tion for  and  the  object  of  the  deed  failed  in  respect  of 
the  tithes. 

That  the  second  part  of  the  trust  in  favor  of  the  poor 
was  charitable ;  but  that  the  deed  was  also  void  as  to 
this,  for  it  was  not  "  made  to  take  effect  in  possession, 
for  the  charitable  use  intended,  immediately  from  the 
making  thereof;"  9  Geo.  2,  c.  36,  *•  1 ;  for  the  benefit 
intended  for  the  poor  was  contingent  on  the  refusal  of 
the  Vicar,  and  might  not  arise  until  a  very  remote  period, 
and  that  the  deed  was  consequently  void  as  a  charitable 
endowment. 

Mr.  jR.  Palmer  and  Mr.  F.  J.  Wood,  for  the  Defend- 
ant, were  not  heard. 


The  Master  of  the  Rolls. 

I  am  clear  that  this  is  a  perfectly  good  deed  under  the 
Statute  of  Mortmain,  which  passed  in  1726,  assuming, 

as 

(a)  Co.  Lit.  26.  (c)  2  Born.  *  Aid,  96* 

(b)  Cas.  tern.  Talbot,  1    Ves.         (</)  6  Madd>  304. 
ten.  218. 
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as  I  have  been  informed  the  Tact  to  be,  that  the  deed  I860, 
was  duly  inrolled  in  Chancery  within  the  six  months, 
and  that  it  was  executed  twelve  months  before  the  death 
of  Sir  Walter  Blackett.  The  argument  upon  one  clause 
of  the  statute  destroys  the  argument  upon  the  other. 
Either  this  is  a  deed  for  valuable  consideration  paid  by 
the  Vicar,  or  it  is  a  deed  of  a  charitable  character.  If  it 
is  a  deed  purely  charitable,  it  is  good  under  the  first 
clause,  and  if  it  is  a  deed  for  valuable  consideration 
paid  by  the  Vicar,  it  is  good  under  the  second  clause.  It 
is  clear  that  the  doctrine  of  those  cases,  which  are 
undoubted  law,  and  which  I  have  always  acted  upon, 
that  the  consideration  must  be  paid  by  the  person  to  be 
benefited  by  it,  would  apply  in  this  case,  if  the  con* 
sideration  for  the  deed  were  the  giving  up  of  the  small 
tithes  by  the  Vicar.  But  I  am  of  opinion  that  it  does 
not  come  within  the  second  clause  at  all,  but  that  it  is 
really  a  gift  made  by  Sir  Walter  Blackett  for  the 
purpose  of  increasing  the  revenue  of  this  vicarage.  He 
professes  that  to  be  his  object  in  the  recital  of  the  deed, 
and  partly  for  that  purpose  and  partly  to  avoid  any 
questions  or  disputes  which  may  arise  about  the  collec- 
tion of  the  small  tithes,  he  gives  800/.  to  the  owner  of 
this  estate,  for  the  grant  to  trustees  of  a  perpetual  rent 
charge  of  32/.  a  year,  secured  upon  this  property,  which 
amounts  to  4/.  per  cent,  upon  the  purchase-money  of 
800/.,  in  trust  to  pay  it  to  the  Vicar  in  lieu  of  the  small 
tithes  within  the  township  of  Calverley.  Of  course  that 
does  not  bind  the  Vicar  who  may  take  his  small  tithes, 
but  he  cannot  take  both,  and  of  course,  the  trustees 
must  make  a  fresh  contract  with  every  succeeding  Vicar, 
who  may  take  either  the  32/.  a  year  or  the  small  tithes* 
Either  this  was  beneficial  to  the  Vicar,  or  it  was  not;  and 
if  it  were  not,  then  the  Vicar  would  not  take  the  rent- 
charge,  and  a  trust  would  immediately  arise  in  favor  of 
the  poor  housekeepers  of  the  township  ;  but  if  it  were 

p  2  beneficial* 
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1860.  beneficial,  the  Vicar,  no  doubt,  would  take  it  It  is 
obvious  that  it  was  supposed  to  be  beneficial  to  the 
Vicar,  by  the  fact  that  Sir  Walter  Blackett  so  states  it 
Lambert,  to  be.  It  is  impossible  to  say  that  it  was  not  intended 
to  be  a  charitable  endowment  of  the  vicarage  for  such  a 
length  of  time  as  the  small  tithes  should  happen  to  be 
worth  less  than  32/.  a  year,  and  at  all  events,  securing 
that  amount  without  binding  the  Vicar.  Nobody  can 
look  at  this  deed  without  seeing  that  it  was  the  opinion 
of  the  parties  to  the  deed,  that  the  small  tithes  of  the 
township  were  not  worth  the  32/.  a  year ;  but  this  is 
obvious,  that  it  secured  to  the  Vicar  the  certainty  that 
they  should  not  fall  below  that  sum,  for  he  was  entitled 
to  the  option  of  taking  whichever  was  the  greater;  and 
in  the  event  of  his  not  taking  the  rent-charge,  it  went 
over  to  certain  other  charitable  purposes. 

I  am  of  opinion  that  this  is  a  clear  charitable  trust, 
and  I  should  have  entertained  no  doubt,  if  this  deed  had 
not  been  inrolled  within  the  proper  time  required  by  the 
statute  that  it  would  have  been  void,  in  consequence  of 
not  having  complied  with  the  requisitions  of  the  act  of 
parliament 

I  am  therefore  prepared  to  declare  that  this  is  a  per* 
fectly  good  and  valid  deed,  and  this  bill  for  specific 
performance  must  therefore  be  dismissed  with  costs. 
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BLIGH  v.  DAVIES. 

April  20. 
rri HE    Plaintiffs    were    merchants    in    London    and  The  Plaintiff* 
A    Melbourne.    The  Defendant  James  Davies  carried  ™Z™nLon- 
on  business  in  London  as  a  manufacturer  of  boots  and  4?n  and  Mel- 
shoes,  of  which  he  exported  large  quantities  to  Mel-  Defendant 

bourne,  consigned  to  the  Plaintiffs*  firm  there.  consigned 

°  goods  to  the 

Melbourne 

"  James  Davies  from  time  to  time  required  advances  a^Bmenuhat 

to  be  made  to  him  by  the  Plaintiffs'  firm  in  London  and  the  advances 

by  their  firm  in  Melbourne,  by  way  of  acceptances  of  [he  puintifls  * 

bills  of  exchange  drawn   by  James  Davies  upon  the  ^  London  &nd 
r»i  ••/*»•  •      r  •**  \   .  Melbourne 

Plaintiffs,  either  in  London  or  at  Melbourne,  and  it  was  should  be  re- 
agreed  between  the  Plaintiffs  and  Davies,  that  all  such  ^"^ceAof 
advances  (whether  made  by  means  of  drafts  drawn  on  the  goods,  and 
and  accepted  by  the  Plaintiffs  at  Melbourne,  or  by  itouldCbBUnjlUi 
means  of  drafts  drawn  on  and  accepted  by  the  Plain-  handed  over  to 
tiffs  in  London)  should  be  retained  by  or  paid  to  them,  The  Melbourne 
in  the  first  place,  out  of  the  proceeds  realised  from  the  {^  ^J^ 
sale  of  the  goods  so  consigned,  and  that  the  surplus  only,  ant  a  sum  as 
after  such  retention  or  payment  respectively,  should  be  {jJJ  omftted  to 

handed  over  to  James  Davies"  retain  the  ad- 

vances made 
in  London. 
In  November,  1868,  Davie*  suspended  his  payment,  Sfl^^\x^ 
and  on  the  13th  of  December,  1858,  his  creditors  re-  merely  a  right 
solved,  that  his  affairs  should  be  wound-up  under  a  ^er°^jch 

deed  of  inspection.  they  had  aban- 

doned by  re- 
mitting the 
8uch  a  deed,  dated  the  20th  of  December,  1858,  was  balance,  and  a 

accordingly  executed,  and  was  afterwards,  on  a  petition  to  remittance 

the  Court  of  Bankruptcy,  confirmed  under  the  provisions  5^jjj^t^M 

of  the  "  Bankrupt  Law  Consolidation  Act,  1849."  dismissed. 

"The 
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1860.  "  The  Plaintiffs'  firm  in  Melbourne,  having  afterwards 

sold  all  the  goods  so  consigned  to  them  by  Davies, 
wrote  on  the  2nd  day  of  February,  1859,  a  letter  to 
James  Davies,  enclosing  an  account  of  the  sales  which 
they  had  effected  in  Melbourne  of  all  the  goods  con- 
signed to  them  by  Davies,  and  also  a  draft  on  the  Bank 
of  Australia  in  London,  payable  to  the  order  of  Davies, 
for  230/.  19*.  4d.,  being  part  of  the  proceeds  of  the 
„  goods,  as  the  balance  of  the  account  of  the  sales." 

Davies  handed  the  draft  to  the  inspectors,  who 
presented  it  for  acceptance  to  the  bank  and  received 
the  amount. 

The  Plaintiffs,  in  their  affidavit,  which  was  not  con-* 
tradicted#  stated  as  follows: — "There  was,  in  and  prior 
to  the  month  of  November,  1858,  and  still  is  due  to 
our  firm  from  Davies,  in  respect  of  advances  made  to 
him  by  our  London  firm,  and  of  moneys  paid  by  us 
upon  our  acceptances  in  favor  of  Davies  (all  which  ad- 
vances and  payments  were  made  upon  the  faith  of  the 
aforesaid  agreement)  an  amount  exceeding  the  amount 
secured  by  the  draft  on  the  Bank  of  Australia,  so 
remitted  by  our  Melbourne  firm. 

The  Plaintiffs  instituted  this  suit  against  Davies  and 
the  inspectors,  praying  a  declaration  that  the  draft  for 
230Z.  19*.  4d.  and  the  proceeds  ought  to  be  applied  in 
part  payment  of  the  amount  due  to  the  Plaintiffs,  in 
respect  of  their  advances  and  acceptances,  and  that  the 
same  might  be  applied  accordingly. 

Mr.  De  Gex,  for  the  Plaintiff,  argued  that  this 
was  not  a  question  of  lien,  in  which  case  possession 
might  be  necessary  in  order  to  give  the  right  of  re* 

tainer ; 


(a)  4  Mee.  *  W.  775.  (e)  2  Jlfonf.,  D.  if  D.  136. 

(6)  3  Man.  4  Gr.  614.  (jf  )  4  Afy/.  4*  Cr.  690. 

c)  2  Jlfonf .  4-  ^vr.  224.  (g)  2  JMonf.  *  Ayr.  224. 
)  2  Mem/.  4  Jyr.  177. 
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tainer ;  but  that  in  this  case  there  was  an  express  con- 
tract He  relied  on  Bryan*  v.  Nix  (a);  Evans  v. 
Nicholl(b);   Ex  parte  Flower  (c);    Ex  parte   Cape-  «. 

land(d);  Ex  parte  Maekey  (e) ;  Burn  v.  Carvalho  (/).        Dayim- 

Mr.  Eddis,  for  the  Defendant,  was  not  heard. 

The  Master  of  the  Rolls. 

I  think  the  Plaintiffs  have  no  claim  to  the  proceeds 
of  these  goods,  and  that  according  to  the  terms  of  their 
agreement,  they  have  got  all  they  are  entitled  to.  The 
contract  is  this : — That  the  Plaintiffs,  out  of  the  pro- 
ceeds of  the  sales  of  the  goods  consigned  to  them  at 
Melbourne,  should  retain  the  advances  made  by  them 
to  Dames,  and  hand  over  the  surplus  to  him.  The 
Plaintiffs  accordingly  remitted  to  Dames  the  sum  of 
230/.  19*.  Ad.  as  the  balance  due  to  him. 

There  is  a  clear  distinction  between  this  and  the  cases 
cited.  In  Ex  parte  Flower  (g),  goods  were  consigned 
by  Cornie  to  a  firm  at  Sydney,  and  there  was  an  ex- 
press agreement  that  the  proceeds  should  be  remitted  to 
Flower,  and  that  if  they  came  to  the  hands  of  Cornie, 
they  should  be  liable  to  pay  particular  sums  to  Flower. 
Cornie  afterwards  became  bankrupt,  and  it  was  held, 
that  the  proceeds  in  his  hands  were  liable  to  the  pay- 
ment  of  Flower's  demand. 

If  the  contract  here  had  been  that  the  gross  proceeds 
should  be  paid  to  Davies,  and  should  be  liable,  in  his 
hands,  to  the  debt  due  to  the  Plaintiffs,  then  the  Plain- 
tiffs 


a 
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1860.  tiffs  would  have  been  entitled  to  a  charge  on  such  pro- 
ceeds in  the  hands  of  Davies,  and  Denies  would  have 
been  a  trustee  for  them.  But,  here,  so  far  from  that 
being  the  case,  it  was  agreed,  that  the  goods  should  be 
consigned  to  the  Plaintiffs,  and  that  they  should,  in  the 
first  instance,  retain  what  they  were  entitled  to,  and 
hand  over  the  surplus  to  Davies.  In  Ex  parte  Flower, 
the  goods  in  the  hands  of  a  third  party  were  made 
subject  to  a  charge,  here  the  goods  were  in  the  hands 
of  the  Plaintiffs  themselves,  who  had  a  mere  right  to 
retain  their  debt,  and  an  obligation  to  pay  over  the 
surplus  to  Davies.  I  am  therefore  of  opinion,  that  in 
this  case  there  was  nothing  more  than  a  simple  lien. 

The  Plaintiffs'  firm  in  Australia  after  retaining  what 
was  due  to  them,  but  not  taking  into  account  what  was 
due  to  their  London  firm,  send  over  the  surplus  to 
Davies;  it  is  the  same  thing  as  if  the  Plaintiffs'  Lon- 
don firm  had  done  it,  and  this  was  a  case  of  lien  or  mere 
right  of  retainer  which  they  have  not  exercised. 

I  quite  concur  in  this,  that  the  inspectorship  deed 
does  not  affect  the  question. 

The  Plaintiffs  must  proceed  in  the  usual  way  to 
recover  the  balance. 

I  am,  however,  of  opinion  that  there  was  no  specific 
charge,  but  a  general  lien  which  the  Plaintiffs  have 
thought  fit  to  abandon  by  handing  over  the  balance. 

The  bill  must  be  dismissed. 
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I860, 


WILSON  v.  COLES. 


April  17. 


rpHE  testator,  Mr.  Harrison,  made  his  will  in  1838,  A  testator  de- 

"*■     whereby  he  bequeathed  his  personal  estate  to  his  ^Sfotas^" 

wife  and  Rud  and  Carter,  upon  trust  to  convert  and  tees,  in  trust 

pay  his  debts  &c,  and  pay  over  the  residue  to  his  wife.  Vw*and  pay" 

The  will  afterwards  devised  to  his  wife  and  Rud  and  the  dividends 

Carter  and  their  heirs,  two  freehold  houses  in  Brighton,  life,  and  at  her 

upon  trust,  "with  all  convenient  speed"  after  his  decease,  death,  to  uans- 

to  sell,  and  after  paying  the  costs,  upon  trust  to  invest  cipal  to  a 

11  in  government  or  real  securities  or  public  funds  of  ^fttothe 

Cheat  Britain,  and  that  they  do  pay  over  the  dividends  charity  being 

arising  therefrom,  half-yearly,  to  my  said  dear  wife,  for  that  there  was 

her  sole  use  and  benefit  during  her  life,  and  that,  at  her  a  complete 

conversion  of 
death,  they  do  make  over  and  transfer  the  principal  sum  the  realty  into 

so  invested  in  government  securities  or  the  public  funds  'Jj2^^  v 

of  Great  Britain,  to  the  treasurer  for  the  time  being  of  ject  to  the 

the  Incorporate  Society  for  Promoting  the  Enlargement,  {J^ffit 

Building  and  Repairing  of  Churches  or  Chapels,  to  be  tator  took  the 

applied  to  the  uses  and  purposes  of  that  society."  character  of 

personalty, 

The  testator  died  in  1841,  leaving  his  two  sisters,  Jhehe^f°U 

Eliza  F.   WUson  and  Harriet  Caton,  his    co-heirs,  death  intes- 

After  his  death,  the  gift  in  favor  of  the  charity  was  to  his  legal 

declared  void  under  the  Mortmain  Act  (a).  personal  repre. 

'  sentatives,  and 

not  to  his  heir* 
In  1867,  the  testator's  widow,  as  surviving  trustee,  »t-l»w, 

sold  the  two  freehold  houses  for  1,660/.    She  died  in 

1869. 

Eliza  F.  Wilson  had  died  intestate  in  1843,  leaving 

the 

(*)  The  Incorporated  Church  Building  Society  v.  CoU*9  1  Kay  4*  J. 
145;  5  DeG.%  Af.4G.321. 


Wilson 
v. 
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1860.  the  Plaintiff  her  heir;  the  other  sister,  Harriet  Caton, 
was  still  living.  The  question  was,  whether,  under  the 
will  of  the  testator,  the  1,650/.  was  impressed  with  the 

Coles.  character  of  real  or  personal  estate.  It  was  claimed  by 
the  representatives  of  the  widow,  on  the  ground  that 
the  real  estate  had  been  absolutely  converted  into 
personalty  by  the  will,  and  that  the  produce  passed  to 
the  widow,  as  personal  estate,  under  the  residuary 
bequest. 

A  moiety  was  claimed  by  the  Plaintiff  as  heir  of 
Eliza  F.  Wilson,  on  the  ground  that  the  object  for 
conversion  had  failed.  The  same  moiety  was  claimed 
by  the  husband  and  legal  personal  representative  of 
Mrs.  Wilson  as  personal  estate. 

There  was  no  question    as  to   the    other    moiety  * 
belonging  to  Mrs.  Caton. 

The  bill  prayed  a  declaration  that  the  real  estate  in 
question  was  not  absolutely  converted  by  his  will  into 
personalty,  but  only  for  the  purpose  expressed  therein, 
and  that,  such  purposes  having  failed,  it  descended  to 
his  co-heiresses. 

And  a  declaration,  that  the  proceeds  of  the  sale  of  the 
estate  must  be  considered  as  realty,  and  that  the  share 
of  Mrs.  Wilson  therein  belonged  to  the  Plaintiff  as 
her  heir  at  law. 

Mr.  Selwyn  and  Mr.  Locock  Webb,  for  the  Plaintiff. 

The  sale  was  directed  for  a  particular  object,  namely, 
to  enable  the  charity  to  take  the  produce  as  personalty, 
this  object  having  failed,  there  was  no  necessity  for  a 
sale,  and  a  moiety  of  the  houses  and  of  their  produce 
descended,  as  real  estate,  on  the  Plaintiff  as  heir  at  law 

of 
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of  his  mother  Mrs.  Wilson.  They  cited  Smith  v.  Clax- 
ton  (a);  Cooke  v.  Dealer/  (b);  Edwards  v.  Tuck  (c); 
Davenport  v.  Coltman  (d) ;  Ckitty  v.  Parker  (e) ;  Hill 
v.  CocA  (/) ;  Hopkinson  v.  J?/&  (^). 


1860. 


Mr.  C.  Hall,  for  Mrs.  Cafon. 

Mr.  Lloyd  and  Mr.  Henry  Stevens,  for  Mr.  Wilsonf 
the  husband  and  legal  personal  representative  of  Mrs. 
Wilson. 

The  question  is,  whether  there  has  been  an  entire 
failure  of  the  purposes  for  which  the  testator  directed  a 
sale,  or  only  a  partial  failure.  If  there  has  been  only  a 
partial  failure,  as,  at  the  testator's  death,  the  real  estate 
must  be  considered  converted  into  personalty  for  the 
remaining  object,  the  rights  of  the  heiresses  at  law  of 
the  testator  will  not  be  defeated,  but  they  will  take  the 
interest  undisposed  of,  but  it  will  descend  from  them  as 
personalty.  Here  the  conversion  was  as  much  for  the 
life  estate  as  for  the  remainder,  and  there  has  been  but  a 
partial  failure  of  the  purposes  of  conversion  ;  Clarke  v. 
Franklin  (A);  Wright  v.  Wright  (i);  Smith  v.  Claz- 
ton  (J);  Bagster  v.  Fackerell  (A). 

Mr.  Lewin  for  Mr.  Cole. 

Mr.  22.  W9  JE.  Forster,  for  trustees. 


Mr.  Selwyn  in  reply. 


(a)  4  Mad.  484. 
(6)  22  Beav.  196. 
(e)  23  Beav.  268. 
(d)  12  Sim.  588. 
(0  2  Ve$.jun.  271. 
I  Veu  *  B.  173, 


8 


(g)  10  Beav.  169. 
(A)  4  Kay  *  J.  257. 
(i)  16  Vet.  188. 
(j)  4  Madd.  484. 
(Ac)  26  Beav.  469. 


The 
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The  Master  of  the  Rolls. 

I  am  of  opinion  on  this  will,  that  the  intention  was, 
to  convert  this  property  for  the  purposes  of  all  the  trusts, 
that  is,  the  trust  of  the  income  for  the  life  of  the  widow, 
and  the  trust  of  the  capital,  on  her  death,  for  the  Society 
far  the  Enlargement  of  Churches. 

The  trusts  are  distinct,  the  property  is  directed  to  be 
converted  before  the  life  estate  of  the  widow  arises.  The 
Court  might  speculate  as  to  the  testator's  intention  as  to 
the  conversion  for  the  charity,  if  confined  to  that  ob- 
ject; but  where  he  expressly  directs  a  conversion,  as 
much  for  one  purpose  as  the  other,  and  one  of  them 
takes  effect,  it  must  be  held  that,  for  the  purposes  of 
the  subsequent  devolution  of  the  property,  it  must  be 
considered  as  converted  for  that  object  which  takes 
effect. 

I  am  of  opinion  that  there  was  to  be  a  conversion  for 
the  purpose  of  the  life  interest  of  the  widow,  and  that, 
when  it  took  effect,  there  must  be  considered  that  there 
was  a  complete  conversion  into  personalty,  notwith- 
standing the  ultimate  gift  failed  to  the  charity. 

Therefore,  as  to  one  moiety,  it  passed  as  personalty  to 
the  legal  personal  representatives  of  Mrs.  Wilson,  and 
not  to  her  heir.  The  Plaintiff  has  therefore,  no  interest, 
and  his  bill  must  be  dismissed,  unless  a  declaration  be 
asked  by  the  Defendants. 
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ATKINSON  v.  BARTRUM. 

April  28. 

npHE  testator  requested  the  sum  of  1,600/.,  sterling  Bequest  to  the 
"*■      money  of  Great  Britain,  to  be  secured  in  the  g^ten  for  their 

public  funds  for  the  lives  of  his  sisters,  Sophia  Burrell  ,ive8»  ftn(l  after 
'         ,  -.  .  ...  .  *    ;  „  the  death  of 

and  Mary  Ann  Atkinson,  the  interest  of  the  sum  of  the  survivor, 

1,6001  sterling  to  be  paid  to  Sophia  Burrell,  for  the  JJjJjy1^ 

joint  use  of  herself  and  her  sister  Ann  Atkinson ;  on  the  tween  the 

decease  of  the  said  Sophia  Burrell,  the  interest  to  be  Jj^^JS^ 

paid  to  Ann  Atkinson  for  and  during  her  natural  life ;  and  sisters  or 

at  her  decease  the  principal  and  interest  of  the  whole  to  equally."  The 

be  equally  divided  between  his  surviving  brothers  and  brothers  *nd 
......  i,        i  i    «  ..«         sisters  having 

sisters  or  their  children  equally,  share  and  share  alike,    all  died  in  the 

life  of  the  last 

The  testator    died  in   1801,   he  had   two  brothers  /^"thauhose 
{Thomas  and  William)  and  three  sisters,  Sophia  and  children  only 

Alary  Ann  (named  in  his  will)  and  Charlotte.  the  tenant  for 

life  partici- 

Mary  Ann  survived  all  her  brothers  and  sisters,  and  {JJL  [™±     * 

she  died  in  1860.     Thomas  and  William  had  children,  capita. 

several  of  whom  died  before  1860.     Charlotte  bad  four  held  to  apply 

children,  all  of  whom  died  prior  to  1860.    The  other  JJJH  JJ?3^ 

sisters,  Mary  Ann  and  Sophia,  never  had  issue.  but  to  the 

substituted 

Two  questions  were  raised,  first,  whether  the  children 
of  the  testator's  brothers  and  sisters  who  survived  their 
parents  but  died  before  Mary  Ann  (the  last  tenant  for 
life)  took  vested  interests. 

Secondly,  whether  the  children  took  per  stirpes  of 
per  capita. 

Mr.  Follelt  and  Mr.  Sheffield,  in  support  of  the 
petition. 

Mr. 
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Mr.  Selwyn,  Mr.  Locock  Webb,  Mr.  R.  Palmer  and 
Mr.  Karslake,  for  the  Respondents. 

Cripps  v.  Woolcott  (a) ;  Shatter  v.  Groves  (4) ;  ^u/d 
y.  North  (c) ;  Jarman  an  Wills  (d) ;  Arrow  v.  Mellish  (e); 
Turner  t.  Whittaher(f);  Lyon  ▼.  Coward  (g);  Barker 
▼.  Barker  (h) ;  Penny  v.  Clarke  (i) ;  4m«m  ▼.  Harris  (h); 
were  cited. 


2fo  Master  q/*  Me  Rolls. 

I  am  of  opinion  that  the  word  "surviving"  must 
govern  the  whole  sentence,  and  that  the  brothers  and 
sisters  would  take  if  they  survived  the  tenants  for  life, 
but,  if  not,  the  nephews  and  nieces  who  survived  the 
tenants  for  life  alone  take.  I  must  treat  the  word 
"  surviving"  as  covering  both  the  brothers  and  sisters 
and  their  children.  This  seems  to  be  justified  by  the 
decree  in  Shailer  v.  Groves  (t). 

I  cannot  think,  having  regard  to  the  previous  direction 
in  the  will,  and  which  governs  my  view  of  the  case,  that 
the  words  of  the  testator  can  fairly  be  said  to  import, 
that  he  intended  the  two  sisters,  to  whom  he  had  given 
life  interests  in  the  fund,  should  be  persons  to  take 
interest  in  the  reversion ;  although  I  think,  that  their 
children,  if  they  survived,  were  to  take,  if  there  should 
be  no  brother  or  sister  surviving  the  tenants  for  life. 

I  am  also  of  opinion,  that  the  nephews  and  nieces 
take  as  a  class,  equally,  per  capita. 

The 

(a)  4  Madd.  15.  (g)  15  Sim.  287. 

(6)  6  Hare,  162.  (X)  5  De  G.  $  S.  753. 

(c)  S  DtG.,M.*  G.  947.  (i)  1  Johnson,  619. 

(d)  VoL  2,  pp.  154,  617  (2nd  (A)  19  Beav.  210. 

ed.)  (/)  6  Hare,  162;  and  see  2 

(e)  1  De  Gex  $  Sm.  355.  Jarman,  617,  notc(k). 
(J)  23  Beat.  196. 
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The  only  other  construction  would  be  to  divide  the 
fond  into  fifths ;  but  I  do  not  think  that  is  the  con- 
struction. 


CHAPMAN  v.  REYNOLDS. 

April  30. 

rpHE  testatrix,  Maria  Chapman,  by  her  will,  dated  A  testatrix, 
A     in  April,  1868,  bequeathed  as  follows : —  pro^rt^con- 

sisted  of  a 

*  «•   i-  i         ii  i  i        n  t  j   small  sum  of 

"  I  direct  that  all  my  just  debts,  funeral  expenses  and  Consols,  be- 

the  charges  of  proving  this  my  last  will  be,  in  the  first  ^ecathc^e^f 

place,  duly  paid  and  satisfied,  and  after  the  payment  her  debts, "  all 

thereof,  I  give  and  bequeath  unto  my  brother,  Thomas  migto  XVos- 

Chapman,  and  to  my  sister,   Susan  Smith,  "  all  the  sesaed  of"  to 

money  I  may  die  possessed  of"  to  be  equally  divided  8i8ter,  and  she 

between  them.    And  whatsoever  other  property  I  may  gave  her  other 
.  r     r      J  J   property  to  her 

be  in  possession  of  when  I  die,  I  wish  to  be  left  to  be  executor. 

disposed  of  by  my  friend,  George  Reynolds,  as  he  may  ^ll^^\0 

think  proper."      She  appointed  George  Reynolds  her  the  brother  and 

i  .  sister  under 

sole  executor.  the  word 

11  money." 
The  testatrix  died  in  the  same  year  (1858).  It  was 
admitted,  that,  "  at  the  time  the  testatrix  made  her  will, 
and  at  her  decease,  she  was  possessed  of  150/.  stock, 
£3  per  Cent.  Consols,  but  of  no  other  property  or  money 
whatever." 

The  executor,  out  of  the  Consols,  paid  the  testatrix's 
debts  and  funeral  and  testamentary  expenses,  and  there 
remained  a  residue  of  98/.  3s.  6d. 

The  question  was,  whether  the  residue  of  stock  passed 
to  the  brother  and  sister  under  the  word  "  money" 

Mr. 
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I860.  Mr.  J.  Hinde  Palmer,  for  the  executor,  argued,  that 

Consols  would  not  pass  as  "  money/'  being  a  distinct 
thing. 


Chapman 
Reynolds. 


Mr.  Waller,  for  the  Plaintiffs,  Thomas  Chapman  and 
Susan  Smith,  contended,  that,  from  the  state  of  the 
property  of  the  testatrix,  she  could,  by  the  word 
"  money/'  have  meant  nothing  else  than  her  "  money  in 
the  funds/'  for,  otherwise,  the  will  would  be  inoperative 
as  regarded  the  distinct  bequest  to  her  brother  and 
sister.  Cowling  v.  Cowling  {a);  Gosden  y.DotteriU{b); 
Lowe  v.  Thomas  (c) ;  Roper  on  Legacies  (d),  were  cited. 

Tlie  Master  of  the  Rolls. 

According  to  the  evidence  it  would  appear  that  the 
testatrix  had  no  other  property  except  the  money  in  the 
funds,  and  though  I  fully  assent  to  all  those  autho- 
rities which  hold  that  ordinarily  the  word  "money" 
does  not  pass  "stock  in  the  funds/'  yet,  having  re- 
gard to  the  situation  and  circumstances  of  this  lady,  I 
think  her  intention  was  to  pass  her  Consols  under  the 
word  "money,"  for  otherwise  the  gift  would  have 
nothing  else  to  operate  on. 

When  a  testator  has  "  money"  to  answer  a  bequest  of 
"  money,"  it  is  difficult  to  extend  that  expression  beyond 
"  money"  strictly.  Stock  is  not  money,  but  rather  the 
produce  of  money  invested,  the  same  as  land  purchased 
is  the  produce  of  money  invested  in  it,  still  it  is  a  com- 
mon though  an  inaccurate  expression  to  say,  "  I  have 
so  much  money  in  the  funds,"  or  "  what  money  had  he 
in  the  funds,"  and  the  like.    One  reason  for  this  is,  that 

stock 

(o)  26  Bcav.  449.  (c)  5  De  G.,  MSfG.  315* 

(6)  1  Mt/L  $  K.  56.  (<Q  Vol,  1,  p.  282  (ilk  td.) 
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stock  is  ordinarily  calculated  like  money,  as  consisting        I860. 

of  so  much  pounds,  shillings  and  pence.  v^y^y 

Chapman 
.        v. 
The  testatrix  has  directed  her  debts,  &c.  to  be  paid     Reynolds. 

before  she  makes  the  bequest  of  the  money,  and  this  is 

favorable  to  my  construction. 

I  am  of  opinion  that  she  meant  to  bequeath  the  stock ; 
and  therefore  what  remains,  after  payment  of  the  debts 
and  the  costs  of  suit,  must  be  handed  over  to  the 
brother  and  sister. 


KENNEDY  t;.  KEILY. 

April  20 12\. 

npHE  Honorable  John  Kennedy  made  his  will,  in  The  testator 

A     which  he  described  himself  as  of  24,  Bryanston  gjjfj  J^ 

Square,   London,   and    he  thereby  bequeathed  as  fol-  and  stables  in 

lows:— To  Archy  Keily  "  I  leave  the  lease  of  the  house  J^nDif,db°Ur' 

24,  Bryanston  Square,  with  all  buildings  belonging  to  underadif- 

me,  furniture  and  what  the  said  buildings  may  contain."  He  bequeathed 

the  lease  of 
the  house  at 
The  testator  died  in  August,  1859.     He  was  pos-  A,  "with  all 

sessed,  at  the  time  of  his  decease,  of  a  leasehold  house,  i^gilJIfJonJe  " 

No.  24,  Bryanston  Square,  and  also  of  some  leasehold  and  what  the 
,,,.?•  .  ....  .       "buildings 

stables,  in  his  own  occupation,  situate  in  a  mews  at  a  may  contain." 

short  distance  from  the  house.    These  he  had  bought  He£,  that  the 

.      stables,  and  the 
separately  from  his  house,  and  were  held  under  a  dif-  carriages  and 

ferent  lease.     His  carriage  and  horses  were  kept  there.    JUJJJJJ  ufto*9 

legatee. 
A  question  was  raised,  whether  Archy  Keily  was  en- 
titled to  the  stables,  carriage  and  horses. 

Mr.  Jessely  for  the  Plaintiff,  contended  that  the  tes- 
tol.  xxvm — ii.  q  tator 
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tator  only  intended  the  house  and  the  buildings  attached 
to  it,  and  not  those  at  a  distance  and  held  under  a  dif- 
ferent title. 

Mr.  Selwyn  and  Mr.  Bristowe,  for  Archy  Keily, 
argued  that  the  stables  passed  to  her,  for  it  was  not  a 
gift  of  the  buildings  belonging  or  appurtenant  to  the 
houses,  but  "  all  buildings  belonging  to  me"  (the  tes- 
tator). That  these  words  therefore  comprised  every  build- 
ing belonging  to  the  testator. 


The  Master  of  the  Rolls. 

April  21.  I  think  all  those  buildings  passed  which  the  testator 

occupied,  as  well  as  the  horses  and  carriages  therein. 


Mar.  2. 

A  debtor  by 
simple  contract 
executed  a 
deed,  in  which 
he  admitted 
the  amount  of 
his  debt  and 
secured  it  by 
an  assignment 
of  property  to 
his  creditor. 
The  deed  con- 
tained no  cove- 
nant or  agree- 
ment to  pay. 
Held,  that  this 
deed  did  not 
make  the  debt 
a  specialty. 


MARRYAT  v.  MARRYAT. 

rpHE  question  was,  whether  the  claimant  was  entitled 
A  to  rank  as  a  specialty  creditor  against  the  estate 
of  the  intestate  Samuel  F.  Marryat,  or  was  a  mere 
simple  contract  creditor  ?  It  arose  under  these  circum- 
stances :— » 

By  indenture  dated  in  1852,  and  made  between 
Marryat,  the  intestate,  of  the  one  part,  and  Hallett,  a 
creditor,  of  the  other  part,  which  recited  that  Marryat 
was  indebted  to  Hallett  in  the  sum  of  4,44 11.  7s.  Id. 
11  as  the  said  Marryat  did  thereby  admit  and  ac- 
knowledge," and  that  Marryat  was  unable  to  pay  it,  and 
that  Hallett  had  agreed  to  forbear  enforcing  payment, 
and  that  in  consideration  thereof  Marryat  had  agreed  to 
execute  the  assignment  after  mentioned,  it  was  witnessed, 

that 
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that  Marryat  assigned  to  HaUett  certain  property  to 
which  he  was  entitled  under  the  wills  of  two  relatives, 
upon  trust  to  sell,  and  out  of  the  money  received,  to 
retain  the  4,441/.  Is.  Id.  and  interest,  and  to  stand 
possessed  of  the  residue  in  trust  for  Marryat* 

The  deed  contained  no  covenant  for  the  payment  of  the 
debt,  but  there  were  covenants  for  title  and  for  further 
assurance  only. 

Under  the  usual  decree  for  the  administration  of 
Marryat*s  estate,  the  Chief  Clerk  found,  that  2,805/.  was 
due  for  principal  and  interest  under  the  deed,  but  that 
it  was  a  simple  contract  debt 

A  summons  was  taken  out  to  vary  the  certificate,  by 
allowing  the  debt  as  a  specialty  debt. 

Mr.  Selwyn  and  Mr.  Collins.  This  constitutes  a 
specialty  debt  There  is  a  clear  acknowledgement  of 
the  amount  of  the  debt  in  the  deed  given  as  a  security, 
such  an  admission  implies  an  obligation  to  pay,  and 
whenever  there  is  an  obligation  to  pay,  expressed  or 
implied,  to  be  collected  from  the  contents  of  a  deed,  it 
constitutes  a  specialty  debt,  and  no  particular  form  of 
words  is  necessary  for  that  purpose. 

They  cited  Courtney  v.  Taylor  (a) ;  Giffbrd  v.  Man- 
ley  (b);  Stone  v.  Van  Heythuysen(c);  Richardson  v. 
Jenkins  (d);  Wynch  v.  Grant  (e);  Iven  v.  Elwes(f); 
Br  ice  v.  Emerson  (g) ;  Saltoun  v.  Houstoun  (A). 

Mr. 

(a)  6  Man.  8f  O.  581.  (0  2  Drew.  312. 

(*)  Catet  Temp.  Talbot,  109.  (  f)  3  Drew.  25. 

(c)-W721.  (g)  1  Lev.  47. 

(d)  1  Drew.  477.  (h)  1  Bing.  (O.  S.)  433. 

q2 
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Mr.  R.  Palmer  and  Mr.  G.  Z.  Russell,  contra,  were 
not  called  on. 


Mairyat. 


The  Master  of  the  Rolls. 

It  appears  to  me  impossible  to  distinguish  this  case 
from  Courtney  v.  Taylor  (a),  and  that  it  is  impossible  to 
find  a  case  more  in  point.  In  Courtney  v.  Taylor  there 
was  an  acknowledgement  of  the  debt,  exactly  in  the 
words  here  used,  not  merely  a  statement  of  the  amount 
of  the  debt  which  "  was  still  due"  and  owing,  but  as 
Robert  Taylor  "  doth  hereby  acknowledge,"  the  same 
recital  as  here.  The  question  is,  what  is  the  effect  of 
that  ?  It  is  admitted  that  if  the  sole  object  of  the  deed 
be  to  create  an  acknowledgement  of  the  debt,  then  it 
does  not  matter  in  what  terms  that  is  expressed,  and  a 
covenant  will  be  implied ;  but  if  the  deed  has  another 
object,  then  a  covenant  will  not  be  implied  from  that 
acknowledgement.  If  therefore,  this  deed  had  simply 
gone  on  to  say, "  that  it  is  hereby  witnessed,  that  the  said 
sum  of  4,441/.  is  due  from  Marry  at  to  Hallett  which 
he  Marryat  doth  hereby  acknowledge  and  admit," 
and  had  ended  there,  the  Court  would  have  implied  a 
covenant  to  pay,  and  the  deed  would  have  created  a 
specialty  debt.  But  this  deed  does  not  end  there ;  on 
the  contrary,  it  previously  recites  Marryat9 $  interest 
under  the  will,  and  then  it  proceeds  to  recite  the  amount 
of  the  debt  due,  and  to  assign  over  to  Hallett  the 
interest  under  the  wills  as  a  security  for  the  debt.  Then 
what  is  the  object  of  the  recital  ?  It  is  nothing  more 
than  this : — to  ascertain,  free  from  any  dispute,  the 
amount  which  is  to  be  secured  upon  the  share  of 
Marryat  in  those  two  estates.  That  is  the  intention 
and  object  for  which  the  deed  is  made,  and  accordingly 

this 
(a)  7  Scott  (N.  S.)  749. 
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this  recital  is  merely  collateral  to  the  intention  and  object        I860. 

for  which  the  deed  is  executed.    The  deed  was  executed 

not  for   the  purpose  of  creating  any  covenant  from 

Marryat,  but  for  the  purpose  of  giving  a  security  for  the 

simple  contract  debt,  which  he  admits  to  be  due.     It  is 

to  be  observed  that  though  you  may  infer  the  promise  to 

pay  from  the  recital,  the  promise  to  pay  simply  raises  a 

mere  assumpsit,  unless  the  object  of  the  deed  is  confined 

to  that  acknowledgement,  but  if  the  object  of  the  deed 

is  other  than  that,  and  merely  collateral  to  it,  then  the 

recital  amounts  to  nothing. 

In  the  case  of  Courtney  v.  Taylor,  nothing  could  be 
more  clear  than  that  the  sole  object  was  to  give  security 
for  the  amount  of  the  debt,  and  that  being  the  object 
of  the  deed,  the  Court,  though  there  was  a  recital  ex- 
pressly admitting  and  acknowledging  the  debt,  said,  the 
object  of  the  deed  is  to  give  this  security,  and  not  to 
alter,  in  any  other  respect,  the  liability  of  the  parties,  and 
therefore  this. recital  creates  no  specialty.  It  is  exactly 
the  same  here,  this  is  a  deed  to  create  a  security  and 
containing  an  acknowledgement  of  the  debt  by  the 
debtor,  and  all  the  judges  in  that  case  concurred  that 
nothing  was  to  be  inferred  from  the  deed  to  alter  the 
character  of  the  debt,  and  that  there  was  no  necessity 
for  implying  a  covenant  to  pay. 

I  am  of  opinion  consequently,  in  this  case,  that  no 
covenant  exists,  that  the  Chief  Clerk  came  to  a  right 
conclusion,  and  that  the  certificate  must  stand  confirmed. 
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April  21,  23. 

Property  or- 
dered by  the 
Court  to  be 
•old  by  auction 
was  bought 
in.    After 
which,  and 
before  the 
auctioneer  had 
left  the  ros- 
trum, A,  B. 
signed  a  con- 
tract to  pur- 
chase it  at  the 
reserved  price, 
which  was 
divulged  con- 
trary to  the 
express  in- 
structions 
given  to  the 
auctioneer. 
Held,  that 
there  was  a 
valid  binding 
contract 


ELSE  v.  BARNARD. 

rTIHE  advowson  of  Gatfield  and  the  great  tithes  were 
-*-     ordered  by  the  Court  to  be  sold  by  auction  in 
two  lots.    The  written  directions  given  to  the  auctioneer 
stated,  amongst  other  things,  as  follows : — 

"The  sale  is  to  be  subject  to  the  reserved  bidding 
specified  in  the  accompanying  note. 

"  This  note  is  not  to  be  opened  till  the  time  of  sale. 

"The  reserved  bids  are  not  to  be  divnlged  to  any 
person,  either  at  or  at  anytime  after  the  sale. 

"  In  case  there  is  no  bidding  for  any  lot  equal  to  or 
higher  than  the  reserved  bid,  the'  person  appointed  to 
sell  is  to  declare,  that  such  lot  is  not  sold  but  has  been 
bought  in,  on  account  of  the  persons  interested  in  or 
entitled  to  the  property/' 

The  reserved  price  for  the  first  lot  was  secretly  fixed 
at  2,500/. 


The  property  was  accordingly  put  up  by  auction  on 
the  6th  of  March,  1860.  The  last  real  bidding  for  lot 
1  was  2,420/.,  and  it  was  bought  in  for  2,430/. 

Mr.  Courtauld  attended  the  sale  and  bid  for  lot  1, 
and  he  afterwards  became  the  purchaser  of  lot  2  for 
2,710/.  Whilst  the  auctioneer  was  proceeding  to  sell 
other  lots,  Mr.  Courtauld  entered  into  conversation 
with  the  auctioneer's  cleric,  who  informed  him  of  the 

amount 
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amount  of  the  reserved  price  for  lot  1.     Mr.  Court auld       I860. 

thereupon  offered  to  give  the  reserved  price  (2,500/.)  for 

lot  1,  and  before  the  auctioneer  had  left  the  rostrum, 

he  agreed  to  purchase  it  on  those  terms.     He  signed 

the  usual  bidding  paper,  which  was  in  the  following 

form : — 

"  We,  whose  names  are  hereunder  subscribed,  respec- 
tively bid,  at  the  sale  by  auction,  in  the  above  cause,  on 
the  6th  of  March,  1860,  the  sums  set  opposite  our 
respective  names  for  and  became  the  purchasers  of  the 
respective  lots  specified  in  the  particulars  produced  at 
such  sale,  the  numbers  of  which  are  set  opposite  our 
respective  names,  subject  to  the  conditions  also  pro- 
duced at  such  sale. 

"  Lot  1,  2,500/.— Samuel  Courtauld. 
«  Lot  2,  2,710/.— Samuel  Courtauld." 

Mr.  Courtauld,  at  the  same  time,  paid  the  deposit  on 
lots  1  and  2.  The  auctioneer,  on  the  8th  of  March, 
1860,  made  the  usual  affidavit  of  the  result  of  the  sale, 
that  Mr.  Courtauld  had  become  the  purchaser  of  these 
two  lots,  and  that  the  sale  bad  been  conducted  in  a 
fair,  open  and  candid  manner. 

On  the  12th  of  March,  Mr.  Courtauld  repudiated  the 
contract,  as  to  lot  1,  and  the  case  now  came  before  the 
Court  to  take  the  opinion  of  the  judge,  as  to  whether 
he  was  bound  by  his  contract  to  purchase  lot  1. 

Mr.  Lloyd  and  Mr.  Greenside,  for  the  Plaintiffs, 
argued  that  Mr.  Courtauld  having  entered  into  a 
written  contract  to  purchase,  and  paid  his  deposit, 
could  not  now  repudiate  bis  bargain.  That  the  auc- 
tioneer had  authority  to  sell,  provided  he  obtained  the 
reserved  bidding,  at  the  least,  and  that  this  had  been 

done 
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1860.       done  before  the  auction  had  ended.    They  referred  to 
Sugden's  Vendors  (a) ;  Dart's  Vendors  (i). 

Mr.  Cotton,  for  the  Defendants,  also  supported  the 
sale. 

He  cited  Flint  v.  Woodin  (c). 

Mr.  R.  Palmer  and  Mr.  Leonard  Field,  for  Mr. 
Courtauld,  argued  that  the  auctioneer,  who  was  a  mere 
agent,  had  no  authority  to  sell  except  by  an  open 
bidding  by  auction ;  that  this  was  a  sale,  if  at  all,  by 
private  contract,  and  that  he  had  exceeded  his  authority. 
That  no  contract,  mutually  binding,  had  been  entered 
into ;  for  if  Mr.  Courtauld  had  insisted  on  the  benefit  of 
the  contract,  it  would  not  have  been  binding  on  the 
vendors,  and  could  not  have  been  enforced  against 
them. 

They  also  argued  that  the  auctioneer  had  conducted 
the  sale  in  a  manner  quite  opposed  to  his  instructions, 
by  revealing  the  amount  of  the  reserved  price,  and  that 
this  departure  from  his  duty  invalidated  the  sale. 

Mr.  Lloyd  in  reply. 


The  Ma8tbr  of  the  Rolls. 

April  23.  Upon  reading  over  these  affidavits,  I  do  not  see  how 

Mr.  Courtauld  can  get  out  of  his  contract. 

The  objection  appears  to  me  to  rest  upon  this : — that 
there  was  no  mutuality,  because,  inasmuch  as  this  was 

not 

(a)  Pages  9,  36  (13M  ed.)  (c)  9  Hart,  618. 

(6)  Page  65  (2nd  ed.) 
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not  a  sale  by  auction  but  by  private  contract,  it  would  1860. 
have  been  impossible  for  Mr.  Courtauld  to  have  en- 
forced it  against  the  vendors  until  they  had  adopted 
it,  and  that,  as  they  had  not  accepted  and  adopted  it  on 
the  12th  of  March,  when  he  repudiated  it,  there  is  no 
binding  or  mutual  contract  between  the  parties.  The 
sale  by  auction  was  on  the  6th  of  March,  and  after 
it  had  taken  place,  an  arrangement  was  made,  by  which 
Mr.  Courtauld  ascertained  from  the  auctioneer  the 
amount  of  the  reserved  bidding,  and  consented  to  take 
lot  1  at  the  reserved  bidding.  I  do  not,  at  this  present 
time,  go  into  the  question  or  consider  whether  that  is  a 
sale  by  auction  or  not,  but  I  think  it  is  impossible  for 
Mr.  Courtauld  to  say  that  it  is  not  to  be  treated  as  a  sale 
by  auction,  for  he  signs  a  bidding  paper,  by  which 
he  agrees  that  it  shall  be  so  treated;  it  is  impossible 
for  him  afterwards  to  say  that  he  is  not  bound  by  it. 
He  signs  the  bidding  paper  for  the  two  lots.  Then  take 
lot  2  first,  it  is  not  disputed  that  he  was  the  purchaser 
of  lot  2,  and  he  admits,  in  this  paper,  that  he  was  the 
purchaser  of  lot  1  exactly  in  the  same  way,  and  that 
this  is  treated  as  a  sale  by  the  auctioneer,  the  agent  of 
the  parties  for  conducting  the  sale.  After  this  takes 
place,  the  auctioneer  leaves  the  rostrum  and  concludes 
the  sale.  How  then  is  it  possible  either  for  Mr.  Court- 
auld to  say  that  this  is  not  to  be  treated  as  a  sale  by 
auction.  Strangers  might  perhaps  complain  of  such  a 
sale  and  say,  "  We  should  have'  bought  at  a  higher 
price,  if  this  lot  had  been  put  up  again;"  but  how  can 
Mr.  Courtauld  complain?  Neither  do  I  understand 
upon  what  principle  it  can  be  held  that  the  disclosure 
of  the  reserved  bidding  is  to  vitiate  the  contract.  It  is 
true  that  the  auctioneer  was  instructed  not  to  disclose 
what  the  reserved  bidding  was,  either  at  or  after  the 
sale ;  but,  I  presume,  that  must  mean  in  case  either  the 
property  is  sold  or  that  nothing  is  done,  because  it  is 

very 
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I860.  very  difficult  to  say,  if  there  be  only  one  person  disposed 
to  boy  the  property  and  is  willing  to  give  the  reserved 
price,  provided  it  does  not  exceed  a  certain  amount,  that 
he  is  not  entitled  to  say,  "  I  will  take  it  at  the  reserved 
bidding  at  the  auction/'  or  "I  will  bid  up  to  that 
price/'  or  "  put  it  up  first  of  all  at  that  price ;"  it  is 
very  difficult  to  say,  that  that  would  avoid  the  sale.  It 
is  very  usual  that  the  reserved  bidding  is  known,  and 
it  is  the  constant  practice  for  persons  to  take  it  at  the 
reserved  bidding. 

Here  Mr.  Courtould  goes  to  the  auctioneer  and  as- 
certains the  reserved  bidding.  He  asks. if  there  has 
been  a  bondjide  bidder ;  he  seems  however  to  be  under 
some  misapprehension  as  to  the  answer  of  the  auc- 
tioneer, but  is  content  to  take  it  at  the  reserved  bidding. 
Afterwards,  be  is  of  opinion  that  he  might  probably 
have  got  it  at  a  lower  price,  and  he  then  tries  to  get 
out  of  the  contract,  by  saying  that  this  is  no  sale  at 
all,  although  he  has  signed  a  paper  in  which  he  says 
that  he  was  the  highest  bidder  at  the  sale. 

I  am  of  opinion  that  this  amounts  to  a  contract,  by 
which  he  agrees  that  it  shall  be  treated  as  a  sale  by 
auction  ;  that  be  must  be  treated  as  the  highest  bidder 
at  the  sum  of  2,5001.;  that  he  cannot  repudiate  his 
contract,  but  must  be  held  to  be  the  purchaser. 

Note.— Affirmed  by  the  Lordt  Justices,  3rd  June,  1860. 
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1859. 


Nov.  21,  22. 
Dec.  5,  6. 

DAUGARS  v.  RIVAZ.  i860. 

Jan.  24. 

HE  question,  in  this  cause,  was,  as  to  the  validity  of  ™e  Frenc^ 

the  removal,  by  the  governing  body,  of  the  Plain*  Church  in 

tiff  from  his  office  of  pastor  of  "  The  French  Protestant  ^^7" 

Church  of  London"  I550byletters- 

patent  of  the 

Crown.    The 

The  history  of  the  French   Protestant  Church  in  pastor,  when 

London  was   as   follows : — About  the   middle  of  the  presented  to 

sixteenth  century,  many  inhabitants  of  the  continent  of  *n<|  approved 

Europe  who  professed  the  Protestant  religion  fled  from  by  the  Crown. 

their  native  countries,  by  reason  of  the  persecutions  to  j™  ?8Tn|!!rt 

which  they  were  exposed,  and  settled  in  England.    This  from  the 

was  brought  to  the  notice  of  King  Edward  VI.  who  ^^onffjndi 

determined  on  providing  them  with  a  place  of  worship  impressed  with 

in  London.     Accordingly,  his  Majesty  King  Edward  fa?or  0f  tDe 

VI.  by  letters-patent  dated  the  24  th  July,  1550,  after  Pa8tor-.  **» 

reciting  that  many  men  of  the  German  nation  and  other  body  dismissed 

strangers  who    had  entered,  and  day  by  day  were  jje/sTSat  thia 

entering,  into  the  kingdom  of  England,  from  Germany  Court,  not with- 

and  other  remote  parts  in  which  the  Papacy  prevailed  nghu'of  the 

and  the  liberty  of  the  gospel  had  begun  to  be  under-  Crown  as 

mined  and  oppressed,  had  no  assigned  place  in  the  jurisdiction  to 

realm  where  they  might  be  able  intelligently,  according  y*  to  the  FT~ 

to  the  trust,  and 
(a)  Ex  relatione.  to  determine 

on  the  validity 
of  the  dismissal,  and  the  Court,  having  come  to  the  conclusion  that  it  was  not  justifiable, 
granted  an  injunction  to  restrain  the  governing  body  from  hindering  the  pastor  in  the 
exercise  of  bis  office. 

A  visitor  visits  the  corporation  with  respect  to  corporate  matters,  but  that  circum- 
stance does  not  remove  from  this  Court  the  jurisdiction  or  obligation  to  exercise  its 
functions  of  inquiring  whether  the  duties,  so  far  as  there  is  a  trust  to  perform,  have  been 
properly  exercised. 

An  objection,  that  a  corporation  was  not  made  a  party,  overruled,  such  corporation 
not  having  been,  for  a  long  series  of  years,  kept  up,  by  the  appointment  of  the  members 
necessary  to  compose  it. 
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1859.  to  the  rites  and  customs  of  their  own  country,  to  celebrate 
religious  worship  and  manage  all  matters  connected  with 
their  church,  his  Majesty  granted  and  ordained  that  there 
should  thenceforth  be,  in  the  city  of  London,  a  sacred 
edifice  to  be  called  "  The  Temple  of  the  Lord  Jesus" 
where  the  Germans  and  other  foreigners  might  assemble 
for  the  purpose  of  having  the  holy  gospel  interpreted  and 
the  sacraments  administered  by  the  ministers  of  their 
own  church,  and  that  there  should  be  a  superintendent 
and  four  ministers  of  such  church,  who  should  be  a  body 
corporate  and  politic  with  perpetual  succession,  by  the 
name  of  "The  Superintendent  and  Ministers  of  the 
Church  of  the  Germans  and  other  Foreigners  of  the 
Foundation  of  King  Edward  VI.  in  the  City  of London" 
and  by  the  same  charter  or  letters-patent,  his  Majesty 
granted  to  the  superintendent  and  ministers  all  that 
temple  or  church,  late  of  the  Augustine  Friars  in  the 
city  of  London,  to  have  and  to  hold  the  same  unto  the 
said  superintendent  and  ministers  and  their  successors 
in  frankalmoign.  And  the  king  further  ordained,  that 
John  a  Lasco,  who  was  one  of  the  chaplains  of  his 
majesty,  should  be  the  first  superintendent,  and  that 
GualterusDelanus,  Martin  de  Flandres,  Francois  de  la 
Riviere  and  Richard  Francois  should  be  the  first  minis- 
ters of  the  church.  And  he  granted  to  the  superintendent 
and  ministers  and  their  successors  authority  and  licence, 
from  time  to  time,  upon  the  death  or  vacation  of  any 
superintendent  or  minister,  to  nominate  and  elect  another 
fit  person  into  his  place,  but  so  nevertheless  that  the 
person  so  nominated  and  elected  should  be  presented  to 
the  king,  his  heirs  and  successors,  and  should  be  by 
him,  his  heirs  and  successors,  instituted  to  the  office  of 
superintendent  or  to  the  ministry  as  the  case  might  be. 

At  the  date  of  the  charter,  the  foreign  Protestants 
resident  in   London  were    divided   into   German   and 

French. 
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French.  After  the  grant  of  the  charter,  the  German  and  1859. 
French  congregations,  for  a  short  time,  used  the  Temple 
of  Jesus  in  Austin  Friars  in  common,  but  such  joint 
use  was  soon  found  to  be  inconvenient,  and  in  1550, 
they  separated.  The  French  Protestants  obtained  a 
lease  of  the  church  of  St.  Anthony's  Hospital  in  Thread" 
needle  Street,  which  they  continued  to  use,  and  the 
German  congregation  had  the  exclusive  use  of  the 
church  in  Austin  Friars.  The  French  congregation 
continued  to  use  the  church  in  Threadneedle  Street 
until  the  great  fire  of  London,  when  it  was  destroyed. 
A  new  church  was  built  on  the  same  site,  at  an  expense 
of  about  3,000/.,  and  was  open  for  service  in  1669,  the 
costs  being  defrayed  by  the  voluntary  contributions  of 
the  French  congregations,  without  any  assistance  from 
the  German.  The  church  so  rebuilt  was  used  by  the 
French  congregation  until  the  year  1840,  when  it  was 
purchased  by  the  corporation  of  the  city  of  London, 
under  an  act  of  parliament,  for  the  purpose  of  making 
the  approaches  to  the  new  Royal  Exchange,  the  lease- 
hold interest  of  the  French  congregation  being  valued 
by  a  jury  at  the  sum  of  2,000/.  A  new  church  was 
built  upon  land  situate  in  Saint  Martin's  le  Grand, 
purchased  from  the  governors  of  Christ's  Hospital,  and 
this  was  opened  for  service  in  1840,  and  has  since  been 
used  by  the  French  congregation. 

The  charter  of  King  Edward  VI.  made  no  provision 
for  the  government  of  the  institution  or  for  the  distribu- 
tion of  its  funds.  In  respect  to  the  government  it 
appeared,  that  no  "  superintendent"  had  been  appointed 
since  the  reign  of  Queen  Mary,  so  that  the  corporation 
was  not  kept  up.  The  French  Protestant  Church  had 
two  ministers,  and  was  governed  by  a  consistory,  com- 
posed of  the  two  ministers  and  the  elders  and  deacons, 
subject   to  appeals  to  a  general  body  composed  of 

ministers 
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1859.  ministers  and  elders  from  each  of  the  governing  bodies 
of  other  French  Protestant  churches,  and  this  was  called 
the  CoUoque.  The  whole  system  of  government  of  this 
institution  and  its  rules  and  regulations  were  set  forth  in 
the  M  Book  of  Discipline"  of  the  church,  originally 
compiled  by  John  a  Lasco,  the  first  "  superintendent." 
The  effect  of  these  rules,  so  far  as  material,  will  be  found 
stated  in  the  judgment  of  the  Court  (a). 

As  to  the  funds  of  the  institution,  it  was  admitted 
that  property  to  a  large  amount  had  been  given,  devised 
and  bequeathed,  for  the  support  of  the  church,  the  relief 
of  poor  members  aud  for  French  Protestants  generally, 
and  for  the  maintenance  of  schools  for  the  children  of 
such  members. 

It  appeared  that,  apart  from  the  charter  of  incorpora- 
tion, two  separate  funds  existed,  the  one  dedicated  to  the 
support  of  the  poor  and  the  other  to  the  maintenance 
of  the  ministry  and  other  church  matters,  and  that  the 
management  of  both  was  confided  to  the  governing  body 
of  the  church. 

Mr.  Martin  and  Mr.  Daugars  (the  Plaintiff)  were 
appointed  the  two  pastors  of  the  French  Protestant 
Church,  the  former  in  1839,  and  the  latter  in  1842. 

Disputes  took  place  between  the  pastors,  which  the 
elders  and  deacons  were  unable  to  allay.  The  elders 
and  deacons  complained,  that  Mr.  Daugars  soon  after  his 
appointment  of  pastor,  manifested  an  overbearing  and 
despotic  demeanor  towards  his  co-pastor  Mr.  Martin 
and  the  other  members  of  the  consistory,  that  disputes 
constantly  occurred  between  the  pastors,  and  between 
Mr.  Daugars  and  other  members  of  the  consistory,  that 
attempts  to  produce  a  better  feeling  had  failed,  and  that 
the  pastors,  for  several  years,  ceased  to  partake  of  the 

sacrament 

(a)  Past,  p.  246. 
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sacrament  of  the  Lord's  Supper  together,  or  to  meet  at  1859. 
the  service  of  the  church,  or  to  hold  friendly  intercourse 
on  its  affairs,  that  6nally  in  January,  1857,  they  agreed 
not  to  compaunicate  the  one  with  the  other  except 
through  other  members  of  the  consistory,  and  they 
signed  a  paper  to  that  effect;  that  after  this,  things 
became  worse  and  more  intolerable,  so  much  so,  that  the 
elders  and  deacons,  being  convinced  that  no  amelioration 
was  likely  to  take  place,  and  at  the  same  time  com- 
plaining of  the  Plaintiff's  discharge  of  his  duties  as 
pastor,  considered  it  their  duty  to  relieve  the  church 
from  the  scandal  brought  upon  it  by  the  quarrels  of  the 
pastors  and  from  the  inconvenience  occasioned  by  the 
conduct  of  the  Plaintiff. 

Consistories  were  therefore  held  on  the  1st  and  the 
29th  April,  1857,  these  were  attended  by  the  Plaintiff, 
and  again  on  the  27th  May,  1857,  when  both  pastors 
attended,  at  all  of  these,  the  conduct  of  the  Plaintiff  and 
the  complaints  of  the  consistory  were  discussed,  and 
they  resulted  in  a  resolution  "  that  the  forbearance  of 
this  presbyterian  consistory  is  exhausted  by  the  arbi- 
trary and  dominant  spirit  possessing  the  Reverend  G. 
G.  Daugars,  and  which  has  now  become  more  manifest 
and  intolerable,  so  as  altogether  to  be  destructive  pf  that 
harmony  and  christian  action  which  ought  to  pervade 
a  religious  body.  That  the  Reverend  6.  G.  Daugars 
be  therefore  invited  to  tender  his  resignation  at  our  next 
assembly,  and  that,  in  default,  this  vestry  proceed  to 
adopt  such  steps  as  it  may  think  6t."  On  the  1st  July, 
1857,  another  meeting  was  held  and  the  minutes  of  the 
sittings  since  April  were  read  and  confirmed ;  and  after 
deliberation  it  was  resolved  "  that  serious  differences 
having  existed  between  the  ministers  of  this  church,  to 
the  great  scandal  thereof,  both  ministers  be  requested 
to  resign  their  connexion  with  this  church.     Upon 

which, 


238  CASES  IN  CHA5CERY. 


Dachas* 


1850.  which,  the  Reverend  F.  Martin  tendered  bis  resigna- 
tion ;  that  the  resignation  of  the  Reverend  F.  Martin  be 
accepted.    That  this  meeting  baring  passed  the  prece- 

BrvAs*  jj^  resolution,  it  is  doe  to  the  pastor  Martin  to  record 
on  the  minutes  that  be  had  previously  tendered  his 
resignation." 

Tbe  Plaintiff  having  refused  to  resign,  a  further 
resolution  was  then  unanimously  passed,  "  that,  the 
Rererend  G.  G.  Daugars  having  refused  to  comply 
with  the  demand  of  this  vestry  as  to  resigning  his 
ministerial  office,  the  said  office  is  hereby  declared 
vacant." 

On  the  15th  of  October,  1857,  the  consistory  elected 
tbe  Reverend  A.  T.  Marzials  to  be  pastor  of  the  church, 
and,  on  tbe  petition  of  the  elders  and  deacons,  her 
Majesty,  on  the  29th  of  October,  1857,  approved  of  the 
appointment  and  granted  a  licence  to  admit  him. 

On  the  22nd  of  November,  1857,  tbe  consistory  met, 
it  was  duly  constituted,  and  the  Reverend  A.  Bost, 
pastor  president  of  the  consistory  of  the  reformed  church 
of  Sedan  in  France,  and  the  Reverend  A.  T.  Marzials, 
and  the  elders  and  deacons,  were  present.  At  this 
meeting,  the  deposition  of  G.  G.  Daugars  from  the 
office  of  pastor,  and  the  election  of  the  Reverend  A.  T 
Marzials  to  be  pastor,  and  all  subsequent  proceedings 
relating  thereto,  were  confirmed. 

The  Plaintiff  Mr.  Daugars  thereupon  instituted  the 
present  suit  against  Alexander  Hugouin  Rivaz,  John 
Guillemard,  George  Esch,  Alphonso  Matt  hey,  Alexander 
Gordon,  Nicholas  Breebaart,  Thomas  Stanford,  Isaac 
Jolit,  Thomas  White,  Charles  Mat  they }  James  Shirley 
Leakey,  (the  elders  and  deacons),  and  the  Reverend 
Antoine  Theophile  Marzials,  but  omitting  to  make  the 

corporation 


CASES  IN  CHANCERY.  239 

corporation  created  by  the  letters  patent  of  King  Edward       1859. 
VI.  and  called  "  The  Superintendent  and  Ministers  of 
the  Church  of  the  Germans  and  other  foreigners  of  the 
foundation  of  King  Edward  VI.  in  the  city  of  London" 
parties  to  the  suit. 

The  Plaintiff  prayed  a  declaration  that  he  had  not 
been  lawfully  discharged  from  his  office  of  pastor,  and 
that  the  Reverend  A.  T.  Marzials  had  not  been  duly 
appointed  pastor,  and  for  an  injunction  to  restrain  the 
Defendants  from  preventing  the  Plaintiff  from  dis- 
charging the  duties  of  pastor,  otherwise  than  in  accord- 
ance with  the  provisions  of  the  Discipline  of  1641,  and 
the  Riglements  du  Consistoire.  The  bill  also  prayed 
for  an  injunction  to  restrain  Marzials  from  discharging  or 
attempting  to  discharge  the  duties  of  pastor  of  the  church. 

The  Plaintiff  insisted  that  the  elders  and  deacons  had 
no  power,  in  themselves,  to  remove  the  pastor  of  the 
church.  He  objected  that  no  minister  was  present  at 
the  meeting  of  the  consistory,  at  which  his  office  was 
declared  vacant,  and  that,  without  the  presence  of  a 
minister,  the  consistory  was  not  duly  constituted.  That, 
assuming  that  the  consistory  had  power  to  remove  the 
pastor,  this  could  not  be  done  without  reasonable  cause 
assigned;  and  that  the  Plaintiff  had  been  guilty  of  none 
of  the  offences  enumerated  in  the  "  Discipline"  as  in- 
tolerable in  a  pastor.  He  also  alleged,  that  the  feelings 
entertained  by  the  elders  an£  deacons  was  not  shared 
in  by  the  members  and  congregation  who  had  attended 
his  ministry,  many  of  whom  protested  against  the 
conduct  of  the  elders  and  deacons  in  endeavouring  to 
deprive  the  church  of  his  services. 

In  answer  to  the  Plaintiff's  case,  all  the  elders  and 
deacons,  except  Mr.  Leakey,  said,  that  the  church  was 
to  be  considered  as  an  offset  from  the  reformed  church 

vo£.  xxviii— ii.  R  in 
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1859.  in  France,  and  was  subject  to  the  same  constitution  and 
government,  except  so  far  as  the  same  were  varied  by 
the  acts  of  the  collogue*  and  synods  of  the  French 
church  in  England.  That  the  consistories  of  the 
French  churches  had  and  exercised  the  power  of  dis- 
posing of  their  pastors,  and  that  the  decision  of  the 
consistory  was  final,  unless  the  deposed  pastor  appealed 
to  the  colloque,  and  from  the  colloque  to  the  provincial 
and  national  synods,  and  they  claimed  the  same  power 
for  the  consistory  of  the  French  church  in  London. 

They  also  said,  that  when  the  Plaintiff  was  appointed 
pastor,  he  signed  the  following  declaration  and  submis- 
sion dated  the  1  Ith  June,  1842.  "  Invited  to  the  office 
of  pasteur  in  the  French  church  of  London,  I  declare 
that  I  am  free  from  all  engagements  which  might 
prevent  my  being  under  submission  to  the  customs 
of  this  church,  and  that  I  consider  it  to  be  the  duty  of 
those  who  are  in  its  ministry  to  observe  them,  and  in 
this  spirit  I  enter  upon  my  ministrations,  and  with  this 
intent  and  understanding  not  to  assume  any  right  of 
priority  above  its  other  ministers.  I  further  declare 
that  it  is  my  intention,  and  that  I  engage,  to  fulfil  my 
ministerial  duties  ordinarily  in  person,  which  may  be 
rightly  expected,  and  not  to  render  my  services  to  any 
other,  neither  accept  any  benefice  in  the  English  church, 
and  not  to  place  or  suffer  any  one  in  my  place  to  per- 
form my  duties ;  further  not  to  absent  myself,  in  any  way 
which  the  consistory  might  deem  to  be  inconvenient  to 
the  church,  unless  permission  so  to  do  has  been  given. 
And  further,  I  declare,  that  should  I  violate  any  of  these 
promises,  the  consistory  will  then  have  a  right  to  hold 
my  place  in  the  church  to  be  vacant,  and  to  provide  for 
its  wants  as  they  deem  fit. 

u  Daugars, 
"  Ancien  Pasteur  of  the  Church, 
"  St.  Quenlin,  in  France:9 

The 
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The  Defendants  in  paragraph  47  of  their  answer  then  1859. 
said : — u  We  say,  that,  according  to  the  law  and  dis- 
cipline of  the  said  church,  the  consistory  have,  as  we 
submit,  full  power  to  remove  a  pastor  from  his  office, 
without  being  required  to  assign  any  cause  for  the  same. 
And  we  submit  that  the  Plaintiff  has  been  removed  by 
the  lawful  authority  of  the  church  in  which  he  was  a 
minister;  and  that  the  question  whether  his  conduct  was 
of  such  a  character  as  to  require  his  removal  is  a  ques- 
tion solely  determinable  by  that  authority,  subject  only 
to  an  appeal  to  a  collogue  or  synod  of  the  said  church, 
but  valid  and  effectual  in  default  of  any  such  appeal, 
and  even  pending  any  such  appeal,  and  not  susceptible 
of  examination  or  revision  by  this  Honorable  Court. 
We  say  that  we  are  not  bound  to  answer  any  ques- 
tion as  to  the  offences  committed  by  the  Plaintiff; 
but  we  believe  that  the  Plaintiff  has  been  guilty  of  some 
of  the  offences  referred  to  in  the  Discipline  of  1641  as 
vices  which  are  intolerable  in  ministers,  namely,  the 
following: — schism  in  ceasing  to  hold  personal  com- 
munication with,  or  be  present  in  the  church  with,  or 
receive  the  communion  of  the  Lord's  Supper  with,  the 
said  Fran fois  Martin;  rebellion  against  the  ecclesiastical 
discipline  of  the  church  in  refusing  to  resign,  in  pre- 
venting the  Defendant,  A.  T.  Marzials,  from  preaching, 
as  hereinafter  stated,  in  threatening  the  members  of  the 
consistory  with  legal  proceedings  for  deposing  him,  in 
calling  or  taking  part  with  assemblies  of  the  people  in 
opposition  to  the  consistory,  and  publishing  libellous 
charges  against  the  members  of  the  consistory,  by 
letters  printed  and  circulated  by  him  and  published  in 
the  public  journals  and  other  papers ;  and  the  Plaintiff 
has  also  been  guilty  of  insulting  language  and  anger, 
mora  particularly  at  the  meetings  of  the  consistory 
which  were  held  between  the  months  of  January  and 
July,  1857,  and  that  he  has  proved  incorrigible  when 

r  2  warned 
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1869.  warned  and  admonished ;  and  we  aay  that  we  make  oat 
the  tame  with  particulars  of  time  and  place  in  manner 
herein  stated.  And  we  deny  it  to  be  the  fact,  that  the 
Plaintiff  has  not  in  any  way  disobeyed  or  acted  contrary 
to  the  provisions  of  the  said  discipline,  or  of  the  afore- 
said RiglememU  dm  Ccmnstoire;  for  we  say  that  the 
Plaintiff  has  disobeyed  and  acted  in  the  several  par- 
ticulars herein  stated  contrary  to  the  provisions  of  the 
said  Discipline  of  1641,  which  are  recognized  by  the 
said  ReglememU  dm  ComntUnrtT 

M.  Marziah  pat  in  a  separate  answer,  in  which  be 
abstained  from  expressing  any  opinion  as  to  the  con- 
duct of  the  Plaintiff,  and  submitted  that  as  he  was  ap- 
pointed as  the  successor  of  M.  Martin,  and  not  of  the 
Plaintiff,  the  validity  of  his  appointment  in  no  way  de- 
pended upon  the  questions  in  issue  in  the  present  suit. 

Mr.  Leakey,  one  of  the  deacons,  also  answered  se- 
parately from  the  rest  of  the  consistory,  and  supported 
the  case  of  the  Plaintiff. 

Mr.  R.  Palmer  and  Mr.  BaggaUay,  for  the  Plaintiff, 
argued,  that  the  Defendants  had  no  jurisdiction  to 
deprive  the  Plaintiff  of  his  office  of  pastor,  and  that 
they  had  shown  no  sufficient  reasons  for  so  doing,  and 
that  it  could  only  be  done,  if  at  all,  in  the  presence  of  a 
minister.  That  the  matter  complained  of  was  cognizable 
by  this  Court,  as  it  involved  the  due  performance  of  a 
trust  in  respect  of  the  trust  funds  under  the  control  of 
the  Defendants,  and  that  this  was  a  matter  distinct  from 
the  visitatorial  powers  of  the  crown. 

They  referred  to  the  following  authorities: — The 
French  Ministers  v.  Forent(a);    HeraucCs   Case(b); 

AvspacKs 

(a)    Before    Lord    Harcourt,         (6)  From  the  Records  of  the 
Record  Office,  Whittington't  Di~      Church, 
vision,  1713,  pi.  2,  No.  326. 
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AurpacKs  Case  (a)  i    The  Works  of  John  a  Lasco ;       1869. 
Davis  v.  Jenkins  (b) ;  Dummer  v.  The  Corporation  of 
Chippenham  (c);  Willis  v.  Childe  (d) ;  Green  v.  Rather- 
forth  (e);   Re  Phillip's  Charity  (f);   Re  Frendngton 
School  (g). 

Mr.  Turner  for  Mr.  Leakey. 

Sir  Hugh  Cairns,  Mr.  John  Pearson  and  Mr.  Stokes 
for  the  elders  and  deacons  (except  Mr.  Leakey),  argued, 
that  this  Court  had  no  jurisdiction,  but  that  the  remedy 
was  at  law,  by  mandamus  to  restore  the  Plaintiff  to  his 
office ;  2ndly,  that  there  was  no  trust  proved  in  favor  of 
the  pastor ;  3rdly,  that  the  matter  was  one  of  visitatorial 
jurisdiction,  to  be  exercised  by  the  crown,  which  had 
founded  the  charity,  and  that  the  new  pastor,  who  had 
been  presented  to,  and  approved,  and  instituted  by  the 
Queen,  could  not  be  displaced ;  lastly,  that  the  suit  was 
defective,  the  corporation  not  being  made  a  party  to  the 
suit. 

They  referred  to  Attorney- General  v.  Clarendon  (A) ; 
Rex  v.  Morpeth  (i) ;  Rex  v.  Jotham  (k) ;  Dr.  WachseVs 
Case(l);  St.  John's  College  v.  Toddington  (m) ;  Attorney- 
General  v.  Magdalen  College  (n) ;  Whiston  v.  The  Dean 
and  Chapter  of  Rochester  {o) ;  Kidd  on  Corporations  (p); 
Attorney- General  v.  Talbot  (q). 

Mr.  Selwyn  and  Mr.  Ware  for  M.  Marzials. 

Mr.  R.  Palmer  in  reply. 

The 

(a)  Ibid.  (*)  3  T.  R.  575. 

(6)  3  Fa.  4  Bea.  151.  (/)    1     Gudet   Crown    Office 

(c)  14  Vet.  245.  Co.  204. 

(d)  13  Beav.  117.  (m)  1  Burr.  158;  5.  C.  1  Ken- 

(e)  1  Kef.  ten.  462.  yon,  441. 
(/)  9  Jur.  959.  (»)  10  Beav.  402. 
(g)  10  Jur.  512.  (t>)  7  Hare,  532. 
(h)  17  Vrt.  491.  (p)  Vol.  2,  p.  196. 
(i)  1  $/rff*i£f,  58,  (q)  1  Kr j.  ten.  77 ;  3  J/*.  6&2. 
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1860.  The  Master  of  the  Rolls. 

Dauoari         The  Plaintiff  has  until  lately  discharged  the  duties  of 

v-  one  of  the  ministers  of  the  French  protestant  church  of 

'       London.     He  complains  that  the  first  ten  Defendants, 

Jan.  24.  wj1Q^  wjt^  tke  Defen{jant  Leakey,  constitute  the  elders 
and  deacons  of  the  church,  have  improperly  removed 
him  from  the  situation  he  lately  held,  and  he  prays,  in 
substance,  that  he  may  be  restored  to  his  situation ;  and 
that  they  may  be  restrained,  by  the  injunction  of  this 
Court,  from  preventing  him  from  discharging  the  duties 
which  attach  to  his  office. 

That  question,  if  tried  on  its  merits,  depends  on  the 
construction  of  the  rules  and  regulations  by  which  this 
institution  is  guided,  as  applicable  to  the  conduct  of  the 
Plaintiff.  To  determine  this,  it  would  be  necessary  to 
inquire  whether  the  Plaintiff  has  violated  any  and  which 
of  the  rules  and  regulations,  and  then  to  examine  and 
consider,  whether  the  extent  of  the  violation  and  the  im- 
portance of  the  rules  and  regulations  broken  are  of  such 
a  character  as  to  justify  the  course  adopted  by  the  De- 
fendants. 

Before  that  question  arises,  some  preliminary  points 
must  be  examined.  The  Defendants  demur  to  the  juris- 
diction ;  they  insist  that  this  is  not  a  case  within  the 
cognizance  of  a  Court  of  Equity;  they  contend,  if  the 
Plaintiff  be  entitled  to  any  relief,  it  would  only  be  in  a 
Court  of  Common  Law  ;  that  an  application  for  a  man- 
damus to  reinstate  the  Plaintiff  is,  if  anything,  the  only 
course  open  to  him;  and  even  if  such  an  application  could 
not  be  sustained,  still  that  this  is  not  a  case  for  the  in* 
terfereuce  of  a  Court  of  Equity*  The  Court  of  Chan- 
cery, they  say,  can  only  interfere  in  cases  of  trust ;  and 
no  trust  can  be  shewn  to  exist  in  this  institution  for  the 
Plaintiff. 

Besides 
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Besides  this,  it  is  argued  that  the  crown  is  the  founder 
of  this  institution!  and  therefore  the  special  visitor,  and 
that  application  for  redress,  when  required,  can  only  be 
made  to  the  Lord  Chancellor  in  camerd,  as  representing 
the  crown  in  that  character. 

And,  lastly,  it  is  argued,  that  even  if  these  objections 
could  be  surmounted,  the  suit  is  defectively  constituted, 
inasmuch  as  the  corporation,  in  its  corporate  character, 
is  not  made  a  party  to  the  suit. 

For  the  purpose  of  determining  upon  the  validity  of 
the  first  objection,  it  is  necessary  to  refer  to  the  circum- 
stances connected  with  the  settlement  of  the  church. 
It  was  founded  by  Edward  VL9  in  July,  1560,  for  the 
foreign  protestants  in  London,  by  charter  of  the  24th  of 
that  month,  which  constituted  it  a  corporation,  with 
a  superintendent  and  four  ministers  having  perpetual 
succession.  The  first  superintendent  whom  the  king 
appointed  was  John  a  Lasco,  and  the  crown  also 
appointed  the  first  four  ministers,  and  authorized  the 
superintendent  and  ministers,  and  their  successors,  to 
elect  a  proper  person  to  fill  any  vacancy  that  might 
occur  amongst  them,  provided  the  persons  elected 
should  be  presented  to  the  king,  and  instituted  by 
him.  The  office  of  "  superintendent,"  however,  was 
speedily  discontinued,  and  the  two  congregations  of 
the  German  and  French  protestants,  of  which  the 
church  was  originally  constituted,  separated.  The 
latter,  which  is  the  subject  of  this  suit,  after  some  • 
changes  of  abode,  finally  settled  down  in  St.  Martin's 
le  Grand,  under  the  name  of  u  The  French  Protestant 
Church  of  London,"  having  two  ministers,  and  governed 
by  a  consistory  composed  of  the  two  ministers  and  the 
elders  and  deacons,  subject  to  appeal  to  a  general  body 
composed  of  ministers  and  elders  from  each  of  the 
governing  bodies  of  the  other  French  protestant  churches, 

and 
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and  this  body  is  called  the  Collogue.  This  system  of 
government  is  not  prescribed  by  the  charter  of  Edward 
VI.,  nor  by  the  letters-patent  of  James  II.  subsequently 
granted,  neither  of  which  had  any  relation  to  this  subject 

The  whole  system  of  government  of  this  institution, 
its  rules  and  regulations,  which  are  minute  and  detailed, 
are  comprised  and  set  forth  in  the  Book  of  Discipline 
of  this  church,  originally  compiled  by  the  first  superin- 
tendent, John  a  Lasco,  and  afterwards  revised  and  ap- 
proved in  and  by  a  conference  composed  of  delegates 
from  all  the  French  protestant  churches  in  England. 
Those  are  the  .rules  and  regulations  which  govern  this 
body.  On  examining  them,  it  appears  two  funds  have 
been  created  and  now  exist,  one  dedicated  for  the  sup- 
port of  the  poor,  and  the  other  for  the  maintenance  of 
the  ministry  and  other  church  matters.  It  is  stated 
thus  in  the  passage  in  the  bill,  and  the  French  is  to  the 
same  effect.  It  is  that  there  shall  be  in  each  church 
two  separate  funds,  one  for  the  poor  and  the  other  for 
the  maintenance  of  the  ministry  and  other  church 
matters,  which  funds  shall  be  regulated  according 
to  what  is  necessary  for  the  wants  and  benefits  of  the 
church.  The  way  it  is  expressed  in  the  Riglements  is 
to  this  effect : — Les  Anciens  disposent  des  revenus  des- 
tines d  Tentretien  des  ministres  et  de  lews  families,  des 
lecteurs,  des  por tiers  et  des  ecclisiastiques  necessiteux.  Les 
Diacres  ont  la  disposition  des  charites,  et  sont  en  outre 
charges  du  soin  des  ecoles.  Mais  pour  entretenir  une 
Aeureuse  correspondance  et  a/in  de  prevenir  les  abus  et 
mime  les  soupcons,  les  deux  compagnies  se  communiquent 
reciprofjuement  leurs  recettes  et  leurs  dcbours.  Le  lime 
fpion  appele  le  Bovrsage  des  Ministres  et  des  Anciens 
est  examine,  approuvc  et  signe  par  deux  diacres  autorises 
par  leur  compagnie.  Le  livre  de  la  bourse  des  diacres 
est  examine,  approuvc  et  signe  par  un  des  pasteurs  et  par 
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deux  ancient,  deputes  de  leur  compagnie"  There  is  an  1860. 
understanding  between  them  as  to  the  mode  in  which 
the  funds  of  the  two  purses  shall  be  regulated  and  dis- 
tributed. This  is  all  that  relates  to  the  constitution  and  Rival 
system  of  the  government  of  the  institution  which  it  is 
necessary  to  refer  to  at  present  in  disposing  of  the  first 
preliminary  objection  raised  by  the  Defendants.  The 
circumstances  to  which  I  have  adverted  shew,  that, 
wholly  apart  from  the  charter  of  incorporation,  a  fund 
exists  for  the  support  of  the  ministry  of  the  church.  I 
find  the  management  of  both  funds  confided  to  the 
governing  body  of  the  church,  and  the  emoluments  of 
the  ministers  settled  by  the  elders  and  deacons  accord- 
ing to  the  capacity  of  the  funds  of  the  church.  This  is 
slated  at  another  page  of  the  Book  of  Discipline, 
speaking  of  the  election  of  the  minister,  "  during  the 
deputation,  the  ministers  retire  into  the  chamber  of  the 
deacon's  consistory,  in  order  to  leave  the  elders  and 
deacons  liberty  to  fix,  according  to  the  funds  of  the 
church,  the  emoluments  of  the  pastor  elect,  which  the 
moderator  notifies  to  him  when  the  pastor  elect  pre- 
sents himself  before  the  companies  united.  The  moder 
rator  shall  read  to  him  the  act  which  he  is  to  sign 
before  his  confirmation,  asking  him  if  he  will  do  so." 

It  appears  the  funds  of  the  institution  are  under  the 
control  of  the  governing  body,  and  the  Defendants  have, 
practically,  the  power  of  withholding  from  the  Plaintiff 
the  emoluments  assigned  to  and  accepted  by  him.  This 
constitutes  a  trust  which  they  have  to  perform,  and 
which  they  are  bound  to  perform,  in  favour  of  the  person 
who  fills  the  office  of  pastor,  and,  assuming  the  Plaintiff 
to  be  wrongfully  deposed,  I  am  of  opinion  the  relation 
of  trustee  and  cestui  que  trust  does  exist  between  the 
elders  and  deacons  and  the  pastor,  and  although  the 
bill  does  not  pray  specifically  the  performance  of  that 

trust, 
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I860.       trust,  or  any  account  or  any  payment,  still  the  declara- 
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tion  prayed  in  the  first  paragraph  of  the  prayer  of  the 
"  «r~  bill,  together  with  the  injunction  asked  for  in  the  third 
Ritas,  paragraph,  taken  in  conjunction  with  the  final  and 
general  prayer  for  relief  consequent  upon  that  which  is 
previously  prayed  for,  does  include  the  enforcement  of 
the  performance  of  their  duties  by  the  Defendants  as 
trustees  towards  the  Plaintiff  as  pastor,  and  cestui  que 
trust,  in  those  matters  relating  to  the  management  of 
this  institution,  in  which  that  relation  exists  between 
them. 

This  disposes  of  the  question  of  the  jurisdiction  of 
this  Court  to  entertain  the  question  at  all ;  and  I  come 
to  consider  on  the  merits  the  claim  made  by  the  Plain- 
tiff to  relief. 

Whether  the  Plaintiff  could  have  maintained  an 
application  to  the  Court  of  Queen's  Bench  for  a  manda- 
mus, it  is  unnecessary  to  consider.  Having  come  to  the 
conclusion,  that  in  one  respect  at  least,  the  Defendants 
stand  in  the  relation  of  trustees  to  each  of  the  ministers, 
I  am  bound  to  consider  whether  they  were  justified  in 
destroying  that  relation  and  in  removing  the  Plaintiff 
from  the  office  of  minister.  I  think  the  same  consider- 
ation also  disposes  of  the  objection  arising  from  the 
crown,  having  been  the  founder  of  the  charity,  and  from 
the  fact  that  the  ministers  were  presented  to  and 
approved  and  instituted  by  the  crown.  The  visitor  visits 
the  corporation  with  respect  to  corporate  matters ;  but 
that  circumstance  does  not  remove  from  this  Court  the 
jurisdiction  or  obligation  to  exercise  its  functions  of 
inquiring  whether  the  duties  attaching  to  the  Defend- 
ants, so  far  as  they  have  a  trust  to  perform  towards  the 
minister,  have  been  properly  exercised  by  them. 

The 
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The  observations  I  have  already  made  do  not  dispose  I860, 
of  the  remaining  preliminary  objection,  which  is,  that  the 
corporation,  in  its  corporate  character,  is  not  a  party  to 
or  represented  on  this  record.  A  little  consideration,  Rival 
however,  as  connected  with  the  matters  complained  of, 
and  the  relief  sought  by  this  suit,  may  dispose  of  this 
objection  also.  The  name  of  this  corporation,  according 
to  the  charter,  is  "  The  Superintendent  and  Ministers  of 
the  Church  of  the  Germans  and  other  foreigners  of  the 
foundation  of  Edward  VI.  in  the  city  of  London/9  If 
these  words  were  added  to  the  list  of  Defendants  they 
would  be  unmeaning.  The  original  corporation  was 
severed  into  two  churches,  apparently  with  the  tacit 
acquiescence  of  the  crown,  which  has  taken  no  step  in 
consequence,  but  has  continued  to  approve  and  institute 
the  ministers  presented,  exactly  as  if  there  were  no 
such  separation.  If  the  corporation  were  made  a  party 
by  that  name,  who  is  to  be  the  person  to  be  served  with 
the  process  of  the  Court  ?  There  is  no  superintendent ; 
he  has  ceased  to  exist  for  many  years.  .Indeed  there 
appears  to  have  been  only  one  election  after  John  it  Lasco, 
and  thenceforward  the  office  seems  to  have  dropped. 
The  only  other  persons  who  could  be  said  to  represent 
the  corporation  are  the  consistories  of  both  congrega- 
tions, who  have  now  separate  interests  and  a  separate 
existence.  The  addition  of  the  consistory  of  the  German 
congregation  would  simply  make  the  bill  open  to  objec- 
tion by  demurrer.  If  each  congregation  be  treated  as  a 
separate  and  distinct  corporation,  it  has  no  corporate 
name  as  such;  and  the  minister,  elders  and  deacons, 
who  form  the  consistory,  are  all  parties  to  the  suit.  If  a 
private  member  or  two  of  the  corporation  were  added  to 
represent  it,  they  would  not  represent  the  corporation, 
and  in  truth  it  would  be  inconsistent  with  the  objection. 
It  would  also  be  inconsistent  with  the  principles  of 
equity  to  say  that,  in  a  case  where  it  must  be  assumed 

that 
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that  a  breach  of  trust  has  been  committed,  this  Court 
would  refuse  to  interfere,  because  the  corporation,  in  its 
corporate  capacity,  is  not  made  party,  the  objection 
being  purely  technical  and  insuperable  if  admitted. 

The  objection  is  in  truth  removed  by  the  conclusion 
I  have  come  to.  If  it  be  correct  that  the  elders  and 
deacons  are  trustees  for  the  ministers,  they  are  bound  to 
apply  the  funds  within  their  power  and  to  regulate  the 
other  concerns  of  the  church  for  the  benefit  of  the  con- 
gregation  according  to  the  rules  and  regulations  binding 
upon  them.  They  have,  as  it  is  said,  as  regards  one  of 
their  own  body,  namely,  one  of  the  ministers,  violated 
that  duty.  In  such  a  case  is  it  not  competent  for  the 
person  so  prejudiced  to  call  on  the  Court  to  give  him 
redress,  and  to  pronounce  a  decree  restraining  them  from 
continuing  to  transgress  the  bounds  of  their  duty  ?  I 
think  it  is,  and  I  am  bound  (however  reluctantly)  to 
decide  on  the  merits  of  the  question  between  the  Plaintiff 
and  the  Defendants ;  and  that  question  is,  whether  he 
has  been  properly  removed  from  his  office  of  minister. 

I  say  advisedly,  "however  reluctantly,"  because  I 
feel,  which  ever  way  I  may  decide  this  case,  the  conse- 
quences to  this  church  and  congregation  must  be  of  a 
very  injurious  character.  It  does  not  require  the  high 
sanction  of  the  gospel  to  shew  that  a  house  divided 
against  itself  cannot  stand ;  and  this  is  peculiarly  a  case 
in  which  it  was  desirable  that  the  differences  between 
the  Plaintiff  and  the  Defendants  should  have  been  settled 
by  mutual  concessions,  and  by  forgiveness  of  past 
wrongs,  whether  real  or  imaginary.  If  I  decide  in 
favor  of  the  Defendants,  I  virtually  give  them  and  their 
successors  absolute  authority  over  the  ministers  for  the 
future.  This,  indeed,  is  what  they  now  claim.  The 
46th  and  47th  paragraphs  of  the  answer  put  forward  a 

claim 
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claim  to  remove  at  pleasure  the  minister  without  assign-  1860. 
ing  any  cause ;  and,  in  fact,  in  order  to  avoid  any  future 
contest  on  this  point  they  now  require  (as  appears  from 
the  evidence)  a  written  and  special  contract  from  the 
minister  before  his  election  to  submit  to  their  mere  fiat 
for  his  removal.  What  the  effect  of  this  contract  may 
be  for  the  future,  and  whether  the  power  to  exact  such 
a  submission  lies  within  the  scope  of  their  authority,  is 
a  matter  on  which  I  abstain  from  expressing  any  opinion ; 
but  I  am  bound  to  express  my  opinion  that  in  the 
absence  of  such  a  contract,  the  right  of  summary  dis- 
missal does  not  belong  to  the  elders  and  deacons,  and 
is  inconsistent  with  what  may  be  called  the  canon  law 
of  the  institution  itself.  It  is  obvious  the  result  of  this 
authority  must  be  to  give  to  the  elders  and  deacons 
absolute  control  over  the  ministers  both  as  to  conduct 
and  doctrine,  and  this  without  the  control  or  possibility 
of  interference  on  the  part  of  the  congregation.  Such 
an  authority,  if  recklessly  exercised  (and  all  uncon- 
trolled authority  is  liable  to  be  so),  might  wholly  sub- 
vert the  objects  and  purposes  for  which  this  institution 
was  founded.  If,  on  the  other  hand,  I  decide  this  case 
in  favor  of  the  Plaintiff,  I  force  back  on  the  governing 
body  a  pastor  towards  whom  they  feel  a  personal  and 
peculiar  antipathy,  which  will  be  further  embittered 
by  the  result  of  this  cause,  aggravating  on  both  sides 
every  feeling  which  has  given  offence.  In  either  case, 
so  far  as  I  can  judge  from  the  evidence,  I  shall  have  a 
divided  congregation,  pait  siding  with  the  minister 
whether  restored  or  ejected,  and  part  concurring  with 
the  Defendants  whether  triumphant  or  defeated.  I 
have,  therefore,  to  pronounce  a  decision  producing 
emotions  and  a  temper  of  mind  ill-suited  to  a  house  of 
prayer,  and  least  in  unison  with  those  feelings  which 
ought  there  to  prevail.  I  had  hoped  I  might  have 
allayed  and  assuaged  the  feelings  between  these  parties ; 
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and,  accordingly,  after  I  had  written  and  before  deliver- 
ing this  judgment,  I  sent  for  the  solicitors  on  both 
sides  and  endeavoured  to  promote  a  reconciliation.  In 
Rivaz.  this  I  have  failed,  and  they  are  entitled  to  have  my 
judgment.  I  therefore  proceed  to  deliver  it,  framed  as 
it  has  been  with  an  anxious  desire  on  my  part  to  weigh 
the  evidence  and  arguments  impartially,  and  to  do 
equal  justice  to  both  sides. 

In  approaching  this  subject  I  must,  in  the  first  place, 
declare  that  for  the  purposes  of  this  decision  I  must  go 
into  the  merits  on  both  sides,  and  must  consider  and 
weigh  the  value  of  the  real  or  alleged  grounds  of  com- 
plaint No  technical  obstacle  prevents  my  doing  so,  and 
I  have  now  to  dispose  of  a  technical  difficulty  interposed 
by  the  Plaintiff,  which,  in  my  judgment,  has  no  greater 
weight  than  those  adduced  on  the  part  of  the  De- 
fendants. It  is  objected,  that  the  consistory  has  no 
authority  to  depose  a  minister  without  the  presence  of 
a  minister;  and  much  learning  on  both  sides  was 
brought  to  bear  on  this  point,  and  many  passages  read 
from  books  of  authority  as  to  the  government  of  French 
protestant  churches  to  establish' and  refute  that  pro- 
position. But  having  regard  to  the  peculiar  situation 
of  this  corporation,  or  rather  of  this  segment  of  the 
orginal  corporation  which  I  have  already  stated,  and 
the  benefit  of  which  I  have  given  to  the  Plaintiff,  with 
respect  to  the  preliminary  objections  of  the  Defendants 
and  without  referring  to  the  fourteen  or  fifteen  instances 
cited  of  a  consistory  acting  without  the  presence  of  a 
pastor,  and  purposely  abstaining  from  entering  into 
a  minute  investigation  of  the  character  and  objects  of 
each  of  these  meetings  of  the  consistories,  I  am  of 
opinion,  that,  upon  proper  and  adequate  cause  being 
established  by  sufficient  evidence,  the  consistory  of  this 
church  might  remove  the  pastor,  even  though  no  pastor 
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from  any  other  congregation  were  present  at  or  formed        1860. 
one  of  the  members  of  the  consistory. 

It  therefore  becomes  necessary  to  enter  into  the 
examination  of  the  conduct  of  the  Plaintiff  on  the  one 
hand,  and  the  sufficiency  of  the  reasons  brought  forward 
for  his  removal  by  the  Defendants  on  the  other  hand. 
An  attentive  perusal  and  re-perusal  of  the  evidence 
satisfy  me  that  the  grounds  on  which  the  Defendants 
have  acted,  and  the  facts  which  they  adduce  to  justify 
them,  are  reducible  to  two  heads :— in  the  first  place, 
the  violent  and  intemperate  conduct  and  behaviour  of 
the  Plaintiff;  and,  secondly,  the  fact  that  the  two  pastors, 
M.  Martin  and  the  Plaintiff,  had  quarrelled,  and  that, 
in  consequence  of  this  dissension,  they  could  not  perform 
the  services  of  the  church  cordially  and  harmoniously 
together.  The  Defendants  allege  that  the  former  of 
these  things  made  it  impossible  for  them  to  work  har- 
moniously with  the  Plaintiff  in  the  government  of  the 
church,  and  that  the  latter  of  them  brought  scandal 
on  the  congregation  and  disunion  among  its  members'; 
and  that  it  was  neither  the  province  nor  within  the 
power  of  the  Defendants  to  decide  which  of  the  two 
pastors  was  in  the  right,  and  that  in  consequence  they 
were  compelled  to  get  rid  of  both,  and  that  accordingly 
they  did  so.  I  say  these  are  the  two  heads  into  which 
the  grounds  on  which  the  Defendants  justify  their  re- 
moval resolve  themselves.  It  is  true,  however,  that  in 
the  46th  and  47th  paragraphs  of  their  answer  some 
other  grounds  are  alleged. — [The  Master  of  the  Rolls 
read  them  (a).]— But  the  causes  there  stated,  indepen- 
dently of  the  two  I  have  specially  pointed  out,  even  if 
proved,  are  too  slender,  and  unimportant  to  be  capable 
of  supporting  or  justifying  such  an  act  as  the  removal 
of  the  minister.  They  are,  however,  in  addition  to  this, 
unsupported  by  evidence,  and  some  of  them  are  dis- 
proved, 
(a)  Ante,  p.  241. 
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1830.  proved.  I  shall,  however,  presently  refer  to  them  more 
in  detail  and  in  connexion  with  the  paragraphs  in  the 
Defendants'  affidavits,  which  relate  to  the  same  subject. 
For  the  present  I  shall  consider  the  real  grounds,  if 
any,  on  which  the  Defendants9  act  of  removal  can  be 
supported  are  the  violence  of  the  Plaintiff's  behaviour 
and  the  want  of  harmony  between  him  and  his  brother 
pastor.  I  say  these  causes  are  too  slender  to  support  a 
removal ;  but  I  wish  it  to  be  understood  not  to  mean 
schism  is  too  slender  a  ground,  if  proved,  but  the  expla- 
nation of  what  is  meant  by  schism  in  this  paragraph  is 
not  ceasing  to  hold  communion  with  the  church  in  some 
fundamental  doctrine,  but  ceasing  to  hold  communion 
with  M.  Martin.  Schism  in  the  former  sense  does  not 
constitute  an  alleged  ground  of  removal,  and  I  have 
examined  the  other  separately. 

The  Defendants  have,  it  is  obvious,  taken  a  great 
dislike  to  the  Plaintiff,  and  have  been  actuated  by 
feelings  of  animosity  against  him.  This  fact  tells  both 
ways :  on  the  one  hand,  it  makes  me  consider  their  evi- 
dence as  given  under  the  bias  of  strong  personal  feelings, 
and  it  induces  me  to  rely  rather  on  the  facts  stated  than 
on  any  general  description  they  may  introduce;  but,  on 
the  other  hand,  it  tells  in  their  favor  and  strongly 
against  the  Plaintiff,  when  it  is  considered  that  their 
hostility  to  him  must  have  been  produced  by  the  con- 
duct of  the  Plaintiff,  and  that  this  feeling  has  arisen  in 
the  bosoms  of  gentlemen  who,  so  far  as  regards  those 
who  were  elders  and  deacons  at  the  time  he  was  elected, 
certainly  did  not  entertain  any  such  feelings  towards 
him,  as  they  concurred  in  his  election.  And  as  regards 
those  since  elected,  not  only  had  they  no  prepossession 
against  him,  but  some  of  them  were  introduced  as  the 
friends  and  at  the  instance  of  the  Plaintiff  himself.  Con- 
sidering the  evidence  on  both  sides,  under  this  mingled 
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aspect,  I  have  looked  very  closely  for  particular  instances  I860, 
of  violence  and  ill-temper  attributed  to  the  Plaintiff. 
It  is  to  be  observed,  that,  to  justify  the  Defendants, 
these  instances  must  consist  in  acts  done  in  the  exercise  Rivas. 
of  his  functions  as  pastor  or  as  a  member  of  the  govern- 
ing body ;  violence  and  ill-temper  in  private,  unless  it 
produced  public  scandal,  would  not  fall  within  the  cog- 
nizance of  the  consistory.  The  evidence  is  excessively 
meagre  on  this  subject ;  with  the  exception  of  the  scene 
with  Madame  Martin,  not  a  word  is  said  to  have  been 
uttered  by  the  Plaintiff  discreditable  to  a  minister  of  the 
gospel  or  a  gentleman ;  the  conduct  of  which  he  is 
accused  is  not  the  use  of  coarse  and  improper  language, 
but  excessive  violence  of  manner  and  vehemence  of 
vociferation— so  much  so,  that  some  of  the  witnesses  say 
his  mind  must  be  affected.  In  making  the  above 
observations,  it  is  fit  I  should  observe,  that  I  disregard 
the  scene  said  to  have  occurred  between  Madame 
Martin  and  the  Plaintiff,  in  which  it  is  said  he  made 
use  of  certain  language  detailed  in  the  evidence.  This 
is  expressly  denied  by  the  Plaintiff,  and  his  denial  is 
confirmed  by  the  consideration  that,  if  the  account  be 
correct  to  the  full  extent  stated,  it  would  scarcely  have 
failed  to  have  been  resented  by  M.  Martin;  but  nothing 
of  the  kind  occurs,  nor  does  it  appear  to  have  been  the 
cause  of  any  dissension  between  him  and  the  Plaintiff. 
If  it  took  place,  it  occurred  a  considerable  time  before 
the  removal  of  the  Plaintiff,  and  is  not  a  matter  which 
concerned  the  consistory  or  the  church ;  it  is  not  an 
exhibition  of  ill-temper  towards  the  Defendants  as  elders, 
or  in  any  manner  relating  to  the  Plaintiff's  functions 
as  minister  or  member  of  the  consistory.  It  would  be 
almost  impossible  to  believe  that  the  report  of  such  a 
conversation,  made  to  the  Defendants  as  having  oc- 
curred long  previously,  could  have  produced,  or  formed 
an  appreciable  item  in,  the  motives  which  induced  them 
to  remove  the  Plaintiff. 
vol.  xxvni— n.  s  A  careful 


256  CASES  IN  CHANCERY. 

1860.  A  careful  observation  of  the  facta  of  the  case  makes 

me  think  I  can  discern,  through  the  evidence  on  both 
sides,  the  cause  which  really  led  to  this  unfortunate 
hostility;  I  think  it  was,  that  they  differed  as  to  the 
mode  of  administering  the  funds  of  the  church,  and  the 
power  of  the  Defendants  as  elders  over  those  funds. 
The  Plaintiff  insisted  on  a  very  strict  and  literal  adhe- 
rence to  the  rules  or  regulations  of  the  institution ;  the 
Defendants  appear  to  have  thought  they  had  a  larger 
and  wider  discretion  in  managing  the  institution  and 
controlling  the  funds  they  had  to  administer;  they  seem 
to  have  thought  they  ought  not,  in  every  instance,  to  be 
fettered  by  the  literal  words  of  rules  framed  at  much 
earlier  times,  and  not  in  their  opinion  applicable  to  an 
altered  and  advanced  state  of  society.  M.  Martin  took 
part  with  the  Defendants  against  the  Plaintiff  in  this 
matter,  he  even  went  so  far  as  to  alter  the  MS.  book 
containing  the  rules  and  regulations,  in  order  to  make 
them  suit  the  views  of  the  Defendants,  and  so  to  modify 
them  as  to  counteract  the  rigid  interpretation  insisted 
upon  by  the  Plaintiff;  an  act  wholly  unjustifiable  in 
itself,  which  was  justly  reproved  and  blamed  by  the 
Defendants  although  apparently  done  to  assist  their 
views.  This  opposition  of  opinion  on  the  subject  of  the 
rules  seems  to  have  led,  perhaps  unconsciously,  to  a 
difference  of  opinion  and  opposition  in  other  matters. 
The  consequences  of  this  might  have  been  foretold  and 
became  speedily  manifest.  When  a  body  acting  together 
differ  on  some  fundamental  point,  a  general  feeling  of 
opposition  is  created,  and  causes  of  offence  arise  and 
differences  grow  rapidly,  though  not  apparently  involving 
or  even  connected  with  the  original  and  fundamental 
difference  of  opinion.  It  seems  to  me  that  the  Plaintiff 
must,  on  the  evidence,  be  considered  to  be  a  man  of  warm 
and  excitable  feelings,  indulging  in  considerable  impetu- 
osity of  gesture  and  articulation.  Something  may  be 
attributed  to  the  difference  of  manner  belonging  to  this 
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country  and  that  to  which  the  Plaintiff  owes  his  origin ;  I860, 
but  in  any  view  of  the  evidence  it  is  impossible  to  hold, 
that  a  man  is  justly  removed  from  his  office  of  pastor 
on  such  grounds  as  these,  if  these  alone  can  be  adduced 
in  support  of  his  removal.  Intolerable  ill-temper  has 
been  held  to  be  a  ground  for  judicial  separation  of  hus- 
band and  wife,  and  might  be  justifiable  in  the  present 
case ;  but  such  a  ground  cannot  be  said  to  exist,  where 
no  words  or  expressions  of  an  insulting  character  could 
be  remembered  or  recorded,  and  where  the  evidence 
resolves  itself  into  a  vehemence  of  gesture  and  voice ; 
and  putting  it  at  the  highest,  this  is  the  extent  to  which 
the  evidence  goes. 

When  I  look  into  the  regulations,  I  find  nothing  in 
them  to  justify  a  removal  on  such  grounds.  There  are 
two  sections  which  treat  of  vices  of  which  ministers 
may  be  guilty,  and  for  indulgence  in  which  the  minister 
may  be  removed.  Among  those  enumerated  in  the  first 
section,  which  are  described  as  vices  intolerable  in  a 
minister,  it  is  not  alleged  that  the  Plaintiff  has  been 
guilty,  or  that  he  has  been  even  suspected,  or  accused 
by  any  one  of  having  committed  any  one  of  the  offences 
that  can  properly  be  put  under  the  offences  there 
enumerated.  The  next  section  treats  of  other  vices 
more  tolerable  in  ministers,  but  which  become  in- 
tolerable and  justify  exclusion,  if  the  minister  be  proved 
to  be  incorrigible  after  being  warned.  They  are  these : — 
"  Strange  modes  of  teaching,  curiosity  about  frivolous 
questions,  negligence  in  censuring  vice,  yielding  to  the 
influence  of  flattery,  negligence  in  matters  required  of 
them  by  their  office,  scurrility,  idle  or  insulting  language, 
lying,  rashness,  cunning,  meanness,  anger,  revenge, 
looseness  in  dress  or  manners,  dancing,  games  which 
are  scandalous  and  forbidden  by  law,  or  anything  of 
the  like  kind."  The  original  French  shews  it  to  mean 
a  person  to  be  removable  must  be  addicted  to  one  or 
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I860.  move  of  these  vices  to  an  extent  to  impair  the  proper 
exercise  of  his  functions.  The  conduct  of  the  Plaintiff,  as 
described  in  the  evidence,  does  not  amount  to  any  offence 
of  the  character  here  specified :  but  if  it  did,  it  does  not 
justify  the  consistory  in  removing  the  minister  without 
warning,  as  if  he  had  been  guilty  of  one  of  the  grosser 
vices,  or,  having  been  guilty  of  the  lighter  and  more 
tolerable  offences,  had  been  warned  of  his  defects  and 
of  the  necessity  of  purging  himself  of  them,  and  after 
warning  had  proved  incapable  of  correcting  himself. 
No  warning  was  given,  and  I  am  of  opinion,  therefore, 
that  the  Defendants  were  not  justified  in  removing 
the  Plaintiff  on  account  of  any  ill-temper  displayed  by 
him. 

As  to  the  remaining  ground,  viz.  the  dissension  between 
the  two  ministers,  this  would,  at  first  sight,  appear  to 
be  a  more  justifiable  ground ;  and  it  may  be  argued,  with 
some  force,  that  they  might  well  be  excused  if,  finding 
the  two  pastors  of  their  congregation  in  an  unchristian 
conflict  and  animosity  to  each  other,  and  this  to  such 
an  extent  as  to  interrupt  the  due  performance  of  the 
service  of  the  church,  and  to  disturb  the  cordial  union 
which  ought  to  unite  such  a  congregation,  they  should, 
on  investigation,  find  the  matter  between  them  was  one 
they  could  not  control,  and  that,  finding  reconciliation 
impossible,  they  had  kept  aloof  from  both,  had  favoured 
neither,  and  had  dismissed  both.  Whether  this  would 
have  been  the  proper  course  of  proceeding,  and  whether 
they  ought  not  in  that  event  to  have  called  in  the 
assistance  of  the  collogue  or  consistory,  composed  partly 
of  ministers  belonging  to  another  congregation,  I  for- 
bear to  inquire,  for  this  reason,  that,  upon  the  evidence, 
I  do  not  think  such  was  the  state  of  things,  I  think 
the  contest  between  the  two  pastors  had  reference  to 
the  same  subject;  namely,  the  interpretation  of  the  regu- 
lations, in  which  I  think  the  Defendants  sided  with 
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the  view  taken  by  M.  Martin.  It  was  not  a  contest 
between  the  two  ministers,  from  which  the  Defendants 
kept  aloof,  or  took  a  part  only  in  order  to  judge  and 
decide  between  them ;  but  it  was  a  contest  in  which 
the  Defendants  personally  engaged  as  parties,  and  took 
an  active  part  as  principals.  They  are  not,  therefore, 
acting  as  arbitrators  between  the  two  hostile  parties, 
but  they  are,  in  fact,  taking  the  law  into  their  own 
hands,  in  a  case  where  they  constitute  one  of  the 
contending  sides.  Besides  this,  the  evidence  establishes 
such  a  species  of  decision,  viz.  the  getting  rid  of  both, 
without  examination  or  determination  of  the  point  in 
controversy  between  them,  was  not  what  took  place. 
The  evidence,  and  especially  the  minutes  of  the.  pro- 
ceedings, shew  that  M.  Martin  was  not  dismissed,  but 
took  occasion  of  this  opportunity  to  resign.  He  had 
several  years  before  tendered  his  resignation,  but  had 
been  induced  to  remain  at  the  instance  of  the  elders ; 
and  the  evidence  shews,  that,  at  this  time,  he  renewed 
his  determination  to  resign  his  office  of  pastor,  and  that 
he  would  have  done  so  although  this  transaction  had 
not  occurred;  the  minute  of  the  Defendants  of  1st 
July,  1857,  establishes  this.  I  think,  therefore,  this  is 
not  a  case  of  removal  of  two  ministers  by  an  indifferent 
body  entitled  to  act,  or  professing  to  act,  as  judges 
between  them ;  but  that  the  Defendants  took  advantage 
of  the  opportunity  which  had  arisen  to  make  it  a  ground 
for  the  removal  of  the  Plaintiff.  I  think,  therefore,  that 
this  ground  fails  also. 

I  have  hitherto  assumed  that  the  two  grounds  I  have 
mentioned  are  the  only  causes  for  removal  alleged  by  the 
Defendants;  but  before  leaving  this  subject,  it  is  fit  that 
I  should  read  the  grounds  for  dismissal  alleged  by  the 
Defendants.  Those  which  I  have  already  stated  are  in 
the  47th  paragraph  of  their  answer ;  but  in  paragraph  10 
of  Mr.  Guillemards  affidavit  they  are  stated  somewhat  in 
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I860.  detail,  and  they  are  reiterated  by  the  other  Defendants  in 
their  affidavits  in  the  same  terms ;  and  they  may  be  said 
to  state  three  additional  reasons,  not  originally  stated  in 
paragraphs  46  and  47  of  the  answer,  and  they  are 
these : — "  I  beg  to  refer  to  the  proceedings  of  the 
consistory,  at  the  meetings  held  on  the  1st,  8th  and  29th 
days  of  April,  the  27th  day  of  May,  and  the  1st  day  of 
July,  1867,  as  shewing  the  grounds  on  which  the  con- 
sistory proceeded  in  the  deposition  of  the  Plaintiff. 
Such  meetings  lasted  each  from  one  to  two  hours,  and 
the  Plaintiff  was  present  throughout;  and,  (speaking  for 
myself  positively,  and  for  the  other  members  of  the 
consistory  according  to  my  information  and  belief,)  I 
say  that,  among  the  reasons  which  influenced  us  in 
deciding  that  the  deposition  of  the  Plaintiff  from  his 
office  of  pastor  of  the  said  church  was  absolutely 
necessary  were  the  following  (that  is  to  say), — First, 
because  the  Plaintiff  was  despotic  in  his  manner  and 
insulting  in  his  language  to  the  other  members  of  the 
said  consistory,  and  in  particular  to  his  co-pastor,  the 
said  M.  Martini  secondly,  because  for  some  years 
previous  to  the  Plaintiff's  said  deposition,  he  had  enter- 
tained a  strong  feeling  of  animosity  towards  his  said  co- 
pastor,  in  consequence  whereof  the  Plaintiff  ceased  to 
partake  of  the  Lord's  Supper  together  with  his  said 
co-pastor  in  the  services  of  the  church,  or  to  holding 
friendly  intercourse  with  such  co-pastor  on  the  affairs 
of  the  said  church  or  otherwise  ;  thirdly,  because, 
by  reason  of  such  animosity  and  cessation  on  the 
part  of  the  Plaintiff,  there  arose  to  the  said  church 
great  inconvenience,  prejudice  and  scandal,  which  it 
was  the  duty  of  the  consistory  to  remove;  fourthly, 
because  the  consistory  was  convinced,  on  good  grounds, 
that  no  expectation  could  reasonably  be  entertained 
of  having  such  inconvenience,  prejudice  and  scandal 
removed  by  any  change  or  amelioration  on  the  part 
of  the  Plaintiff;  fifthly,  because  the  Plaintiff  formed  a 
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connexion  with  a  society  of  doubtful  repute,  and,  on  I860, 
being  requested  by  the  consistory  to  discontinue  such 
connexion,  returned  evasive  answers  and  did  not  discon- 
tinue such  connexion;  sixthly,  because  the  Plaintiff  Rivas. 
devoted  to  such  society  time  and  energy  which,  accord- 
ing to  the  letter  and  spirit  of  the  contract  signed  by 
him  on  his  appointment  as  pastor  of  the  said  church,  he 
was  bound  to  devote  to  the  benefit  of  the  said  church  ; 
seventhly,  because  the  Plaintiff  seldom  attended  to  any 
advice  tendered  to  him  by  the  elders,  or  deacons,  or  any 
of  them." 

I  have  disregarded  these  final  reasons,  because,  in 
my  opinion,  they  constitute  no  reasons  at  all.  If  sub- 
stantial in  themselves  they  are  unsupported  by  tes- 
timony. The  testimony  wholly  fails  in  shewing  that 
the  Plaintiff  did  not  devote  the  proper  portion  of  his 
time  to  the  church,  and  to  the  performance  of  the  duties 
attaching  to  him  as  its  minister.  It  foils  also  in  shew- 
ing that  the  society  with  which  the  Plaintiff  formed 
a  connexion  was  one  of  doubtful  repute.  On  the  con- 
trary, on  the  evidence,  I  am  satisfied  that  the  society 
was  one  founded  for  a  highly  laudable  and  charitable 
purpose ;  and  that  the  connexion  of  the  Plaintiff  with 
it  was  actuated  by  the  purest  motives.  The  evidence 
fails  in  shewing  that  the  Plaintiff  did  not  attend  to  any 
reasonable  advice  tendered  to  him  by  the  elders  or 
deacons,  or,  indeed,  that  any  such  advice  was  tendered 
to  him,  unless  the  advice  to  resign  his  office  can  be 
treated  as  such,  the  propriety  of  which  is  the  question 
to  be  determined  in  this  suit  But  even,  if  proved, 
none  of  these  supplemental  causes,  that  is  to  say,  none 
of  the  causes  I  have  not  commented  upon,  fall  within 
the  causes  enumerated  in  the  rules  and  regulations  for 
which  a  minister  may  be  removed,  either  with  or  with- 
out warning,  and  without  trial  of  amendment. 

I  am 
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I  am  bound!  therefore,  to  declare,  that  the  removal  of 
Mr.  Daugars  was  not  justified,  and  that  the  Defendants 
must  be  restrained  by  the  injunction  of  this  Court  from 
interfering  with  or  hindering  him  in  the  due  exercise  of 
his  office,  and  that  the  costs  must  follow  the  result. 

With  respect  to  Mr.  Marzials,  his  conduct  throughout 
appears  to  me  to  have  been  marked  with  perfect  pro* 
priety.  He  has  taken  no  part  in  the  quarrel;  he 
occupies  the  place  of  M.  Martin,  who  resigned.  He 
stands  aloof  from  the  contest,  and  has  used  endea- 
vours to  propitiate  both  sides.  The  bill  cannot  be 
entirely  dismissed  against  him,  because,  being  a  pastor, 
he  is  a  most  important  member  of  the  consistory,  and 
necessarily  a  party  to  the  cause.  Yet  it  must  be  dis- 
missed, so  far  as  it  prays  distinct  relief  against  him, 
and  he  must  have  his  costs  from  the  Plaintiff. 

Mr.  Leakey,  who  supports  the  view  of  the  Plaintiff, 
must  also  have  his  costs  from  the  Plaintiff;  but  the 
Plaintiff  must  be  at  liberty  to  add  the  costs  of  Mr.  Leakey 
to  his  own,  and  have  them  over  again.  This  does  not 
apply  to  M.  Marzials9  costs  which  must  be  borne  by 
the  Plaintiff. 

I  regret  the  necessity  of  making  this  decree.  I  have, 
however,  done  all  I  could  to  prevent  the  necessity  of 
making  it,  and  I  am  bound  to  decide  between  the 
contending  parties ;  and  I  hope  that  even  now  the  good 
sense  of  both  parties  will  induce  them  to  assuage  angry 
feelings  as  far  as  possible,  and  that  the  Plaintiff  will 
endeavour  to  regulate  his  demeanor  so  as  to  avoid,  as 
much  as  possible  for  the  future,  that  which,  for  the  time 
past,  seems  to  have  created  or  increased  in  the  minds  of 
the  Defendants  so  much,  as  I  believe,  undeserved  ani- 
mosity. 
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SUGDEN  t>.  HULL.  J**.  13. 

Feb.  16. 
i^\N  the  12th  of  August,  1869,  the  usual  order  was  An  attachment 
^-^     made  on  the  two  Defendants,  to  make  and  file  an  Defendants  in 
affidavit  of  the  documents  in  their  possession.  £*  County 

not  making  an 
On  the  29th  of  August  the  affidavit  was  sent  up  from  SjJ^mJ 
the  country  to  be  filed,  but  the  jurat  being  found  de-  The  sheriff, 

fective  at  the  office,  it  was  returned  to  be  corrected.         feuheDe-  ' 

fendants  out 
on  bail,  they 
On  the  next  day,  the  Plaintiff  issued  an  attachment  having  filed 

to  the  Chancellor  of  the  County  Palatine  of  Lancaster,  ^JJ^ 
who  thereupon  issued  his  writ  to  the  sheriff  of  that  bene  after- 
county,  and  he,  on  the  3rd  of  September,  attached  the  ^return  the 

Defendants ;  but  they,  having  filed  the  affidavit  on  the  wriff  made  de- 
«,         n    m  ,        •  *  ,  ...    fault,  and,  on 

31st  of  August,  were  then  let  out  of  custody  on  bail.  a  motion  that 

The  costs  of  the  attachment,  16*.  I0d.,  were  sent  by  the  J»e  8h°u,d  re; 

'  '  9  J  turn  the  writ 

Defendants  to  the  Plaintiff's  solicitor,  who  in  a  day  or  or  stand  corn- 
two  after  returned  them.  Hel^that  it 

was  not  com* 
On  the  28th  of  November,  the  Court  ordered  the  sheriff  ££j£  £r0£e 
to  return  the  writ,  and  he  having  neglected  to  do  so,  J"*  to  the 
the  Plaintiff  now  moved  that  the  sheriff  might  return  the  ground 
the  writ  within  six  days  after  notice,  or  stand  committed  J^^JJJjJjj 

and  pay  the  costs  of  the  order  of  the  28th  of  November,  directed  to  the 

Chancellor  of 
the  County 
Mr.  Bagskawe,}un.,  in  support  of  the  motion.  Palatine  of 

Lancaster  and 
not  to  the 

Mr.  Charles  Wood,  contrd.    On  filing  their  affidavit  secondly,  that 

on  the  31st  of  August,  the  Defendants  were  entitled  to  Uj^JJ^  on 

their  this  occasion, 
allow  him  to 
enter  into  the  merits,  to  shew  that  the  Plaintiffs  had  not  been  prejudiced  by  the  irregu* 
larky,  but  that  a  return  must  be  made. 
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I860.  their  discharge,  without  reference  to  its  sufficiency. 
The  Plaintiff  could  not  prevent  it,  and  has  therefore 
suffered  no  damage.  It  would,  therefore,  be  idle  to 
compel  the  sheriff  to  make  a  return,  which  would  be 
insufficient,  as  he  has  not  got  the  Defendants  in  cus- 
tody and  could  not  recapture  them.  Secondly,  the 
order  nisi  ought  to  have  been  to  the  Chancellor  and 
not  to  the  sheriff;  Harford  v.  Lloyd  (a) ;  DanieTs  Prac- 
tice (fi) ;  Seton  an  Decreet  (c) ;  Clough  ▼.  Cross  (tf  ). 


[The  Master  of  the  Rolls  :— but  the  order  stands, 
you  not  having  moved  to  discharge  it] 

The  Mastbr  of  the  Rolu,  without  a  reply. 

I  have  no  option  as  to  the  order  I  must  make  on  this 
occasion  ;  for  I  think  it  is  not  open  to  the  sheriff  to  go 
into  the  merits  and  shew  that  the  Plaintiff  has  suffered 
no  damage.  When  the  writ  was  put  into  the  sheriff's 
hands,  he  had  a  simple  ministerial  duty  to  perform. 
He  has  either  performed  it  or  not,  but  being  called  on 
to  make  his  return,  his  excuse  is,  that  he  has  failed  in 
his  duty,  that  he  has  not  executed  the  writ  as  he  ought, 
but  that  the  Plaintiff  has  sustained  no  damage,  and 
that  therefore  he  ought  not  to  be  called  on  to  state 
what  he  has  done.  I  am  of  opinion  he  is  bound  to 
obey  the  order  and  make  a  return,  and  what  may  be 
proper  to  be  done  afterwards  will  be  a  matter  of  future 
consideration. 

The  sheriff  is  bound  to  return  the  writ,  and  I  must 
make  the  order  with  costs. 


The 

(a)  23  L.  J.  {Chanc.)  710.  (<t)  2  DicAifU*  555,  and  the 

(6)  Page  327.  eetet  therein  cited. 

(c)  Page  645* 
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The  Chancellor  of  the  County  Palatine  made  his 
return,  that  he  had  issued  his  writ  to  the  sheriff,  who, 
in  answer  to  the  said  writ,  saitb,  "  that  he  did,  on  the 
3rd  of  September,  1859,  attach"  the  Defendants  "and 
them  safely  kept  until  they  gave  him  bail  in  the  sum 
of  40/.  for  their  appearance  before  her  Majesty  at  the 
day  and  place  within  mentioned,  to  answer  her  Majesty 
as  within  required." 


.  The  Plaintiff  now  moved  for  a  messenger  to  bring  •?'*• 16- 
up  the  Defendants,  and  that  the  sheriff  might  be  ordered 
to  answer  his  contempt,  in  suffering  the  Defendants  to 
go  out  of  custody,  and  pay  the  costs  of  the  messenger 
and  other  costs,  in  case  the  Defendants  should  be  taken 
into  custody  by  the  messenger. 
• 

Mr.  Bagshawe,  jun.,  in  support  of  the  motion. 

Mr.  C.  Wood,  contri. 

Tlie  Master  of  the  Rolls  made  no  order  on  the 
motion. 
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UmA  2K  LIDDARD  v.  LIDDARD. 

April  23. 

leaseholds  rpHE  settlor,  William  Liddard  the  elder,  had  four 
to^istoel^*1  children,  namely,  the  three  Plaintiffs,  William, 

and  it  was  de-  John  and  Laura,  and  the  Defendant  Thomas. 
clared,  that 
when  the  set- 

m  a£ed  He  cxecotcd  a  deed  in  1848>  by  which  he  awign^1 

twenty-one,      some  leaseholds  to  three  trustees,  in  trust  for  himself  for 

in^stfo?  ^  Iife'  and  afler  hifi  decease  upon  tru8t>  until  Z*«pm»  £«*- 
bim,  and  that  dard  attained  twenty-one,  to  pay  the  rents  to  the 
should  be  as-  •ettlor's  widow,  to  be  by  her  applied  for  and  towards  the 
Sd^rv  maintenance  of  herself,  and  the  maintenance  and  edu- 
so  that  the  cation  of  Tltoma$y  and  the  three  Plaintiff*  and  any 
SftSi  ^tare  born  children, 
children 

44  might  be  al-  And  it  was  thereby  declared,  that  if  and  when  the 
lowed  by  the     _    -     .  __  V ...»     i       .  *  .1  * 

eldest  son  to     Defendant,  Thomas  Liddard,  should  attain  the  age  of 

wfch^mi'ta  twenty-°ne  years,  the  said  leasehold  hereditaments  and 
the  same/'  premises  and  yearly  rents  and  profits  and  the  accumula- 
ted b^blm:  tions  lhereof  »hou,d  be  in  tru8t  for  the  Defendant,  Tho- 
Held,  that  the  mas  Liddard,  and  that  the  same  should  be  assigned, 
dren  were  en-   transferred  and  disposed  of  accordingly,  but  so  that  the 

ihi^wiT*1  wish  and  de8ire  of  WilUam  Liddard  (the  settlor),  which 
the  eldest,  as     was  thereby  expressed  and  declared  by  and  on  the  part 

™«jn  of  him  William  Liddard,  that  the  Plaintiffs  William 
common*  ' 

Liddard,  John  Liddard  and  Laura  Liddard  and  any 
future  born  child  or  children  of  William  Liddard  (the 
settlor)  and  Laura  his  wife  might  be  allowed  by  the  De* 
fendant  Thomas  Liddard,  to  participate  with  him  in  the 
same,  should  be  particularly  observed  and  attended  to 
by  the  Defendant  Thomas  Liddard* 

In  the  event  of  the  death  of  Thomas  under  twenty* 

one* 
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one,  the  leaseholds  were  settled  on  the  widow  and  the 
Plaintiffs. 

LlDDAKD 

The  settlor  died  in  1849.  Liddaed. 

Thomas  attained  twenty-one  in  1856,  and  the  trustees 
thereupon  conveyed  the  leaseholds  to  him,  subject  to 
the  right,  if  any,  of  the  Plaintiffs  to  "  participate"  in 
them. 

The  Defendant  Thomas  Liddard  insisted  that  he  was 
absolutely  entitled,  for  his  own  use  and  benefit,  to  the 
leaseholds,  and  that  the  Plaintiffs  had  no  right  or 
interest  therein.  The  Plaintiffs,  on  the  other  hand,  in- 
sisted, that,  under  the  deed  of  1848,  they  were  entitled 
to  participate  equally  with  the  Defendant  Thomas  Lid- 
dard  in  the  leasehold,  and  that  the  Defendant  Thomas 
Liddard  ww  a  trustee  for  them  of  their  respective  shares 
therein. 

The  three  Plaintiffs  instituted  this  suit  against  Thomas 
Liddard,  and  prayed  a  declaration,  that,  under  the  in- 
denture of  1848,  the  Plaintiffs  were  entitled,  respectively, 
to  equal  fourth  parts  or  shares  of  the  leasehold  here- 
ditaments assigned  to  the  Defendant  Thomas  Liddard, 
and  of  the  rents  and  profits  thereof ;  and  that  the  De- 
fendant Thomas  Liddard  was  a  trustee  for  the  Plaintiffs, 
respectively,  of  their  respective  shares  in  the  same  here- 
ditaments, and  that  he  might  be  ordered  to  assign  and 
assure  such  shares  to  the  Plaintiffs,  free  from  all  incum- 
brances, and  to  account  with  the  Plaintiffs  for  their 
respective  shares  of  the  rents  and  profits. 

Mr.  JE.  K.  Karslake  for  the  Plaintiffs.  Under  the 
express  terms  of  the  deed  of  1848,  the  Plaintiffs  are  to 
"  participate"  in  the  leaseholds  vested  in  the  Defendant. 

They 
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I860.  They  are  entitled  to  some  interest  in  them,  and  though 
the  amount  is  not  specified  the  gift  is  not  void.  It  is  like 
a  precatory  trust,  in  which,  where  there  is  a  gift  amongst 
such  of  a  class  as  A.  B.  shall  appoint,  it  does  not  Tail 
in  default  of  appointment,  but  the  class  all  take  equally ; 
Harding  v.  Gfyn  (a) ;  Brown  v.  Higgs  (ft).  Secondly, 
the  trust  is  executory,  and  it  is  incumbent  on  the 
trustees  to  convey  in  such  a  manner  as  to  carry  into 
effect  the  settlor's  intention.  It  is  to  be  assigned  to 
Thomas  "  so  that  the  wish"  of  the  settlor  "  should  be 
particularly  observed  and  attended'9  to  by  Thomas. 

The  Plaintiffs  are,  therefore,  tenants  in  common  or 
joint  tenants  with  the  Defendant  Thomas  Liddard. 

Mr.  Nalder  for  the  Defendants.  The  question  arises 
on  a  deed  and  not  on  a  will,  and  must  be  treated  strictly. 
It  is  impossible  to  carry  into  effect  the  intention  of 
allowing  the  Plaintiffs  to  participate,  for  the  extent  of 
such  participation  is  not  defined,  and  the  direction  is, 
therefore,  void  for  uncertainty.  If  the  instrument  does 
not  define  the  shares  and  proportions  of  every  person 
to  take,  it  is  void  for  uncertainty;  Jones  d.  Henry  v. 
Hancock  (c).  The  trust  for  the  Plaintiffs  being  void, 
the  absolute  gift  to  Thomas  remains  unaffected.  Again 
the  words  "  might  be  allowed"  leaves  the  matter  to  his 
option  and  discretion  as  in  Wood  v.  Cox  (d). 

By  the  deed,  if  Thomas  died  under  twenty-one,  the 

leaseholds  are  to  be  divided  amongst  the  widow  and  the 

Plaintiffs,  and,  therefore,  when  the  testator  intends  a 

gift  to  them,  he  expresses  it  in  distinct,  unambiguous 

terms. 

If 

(a)  1  Atk.  468.  (c)  4  Dow,  198, 199. 

(6)  8  Vet.  561.  (d)  2  Myl.  $  Cr.  684. 
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If  the  limitation  in  the  deed  of  1848  be  void  for  un-       1860. 
certainty,  it  would  be  equally  bo  if  introduced  into  the 
assignment  to  Thomas. 


Mr.  Karslahe  in  reply. 


LlDDAKD 

V. 
LlDDAKD. 


The  Master  of  the  Rolls. 

This  is  a  question  on  the  construction  of  a  settlement,  April  23. 
bearing  date  the  6th  of  October,  1848,  made  by  the 
father  of  the  Plaintiffs  and  of  the  Defendant  Thomas 
Liddard.  By  that  settlement,  William  Liddard  (since 
deceased),  the  settlor,  conveyed  the  property  in  ques- 
tion to  trustees,  in  trust  for  certain  purposes  therein 
specified,  for  the  benefit  of  his  widow  and  the  main- 
tenance and  support  of  his  children,  and  then  it  pro- 
ceeded in  these  words: — "And  it  is  hereby  declared, 
&c."  (see  ante,  p.  266). 

The  Plaintiffs  contend  that  they  are  entitled,  in 
equal  shares,  with  Thomas  Liddard,  and  that  the  con- 
veyance made  by  the  trustees  of  the  settlement  to 
Thomas  Liddard  on  his  attaining  twenty-one,  saving 
such  rights,  if  any,  as  the  Plaintiffs  are  entitled  to, 
constitutes  the  Defendant  Thomas  Liddard  a  trustee  of 
this  property  for  the  Plaintiffs,  as  tenants  in  common  or 
as  joint  tenants  with  him. 

The  Defendant  contends,  first,  that  this  gift,  which, 
in  the  first  instance,  is  absolute,  is  not  to  be  cut  down, 
except  by  express  words  and  a  clear  limitation,  which 
are  not  to  be  found  in  this  will.  And  in  the  second 
place,  which  indeed  may  be  considered  as  a  branch  of 
the  first  argument,  that  the  uncertainty  as  to  the  shares 

which 
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1860.       frhich  the  other  children  are  to  take,  is  so  great,  that 
this  Court  cannot  carry  it  into  effect. 

In  considering  this  point,  two  matters  are  to  be 
observed ;  first,  that  the  instrument  to  be  construed  is 
a  deed  and  not  a  will ;  and  secondly,  that  the  direction 
to  convey  is  executory.  Upon  a  full  consideration  of 
the  argument  addressed  to  me,  I  think  it  incumbent  on 
me,  if  possible,  to  affix  a  meaning  to  the  words  of  this 
clause.  Here  is  a  wish  strongly  expressed  by  the 
settlor,  that  the  Plaintiffs  and  any  future  child  he 
might  have  should  participate  with  the  eldest  son  of 
Thomas.  It  is  a  direction  which  I  must  either  find  so 
uncertain  as  to  strike  it  out  of  the  deed  altogether,  and 
read  the  clause  as  if  it  was  omitted,  or  I  must  interpret  it 
in  some  clear  and  reasonable  manner.  In  the  next  place, 
it  is  to  be  observed,  that  the  direction  to  convey  is 
executory  on  Thomas  Liddard  attaining  twenty-one, 
the  property  is  to  be  conveyed  to  him,  but  in  such  a 
manner,  that  the  Plaintiffs  and  any  future  born  child 
may  be  allowed  by  him  to  participate  with  him.  Suppose 
that  the  deed  bad  gone  on  to  say,  "  in  equal  shares  as 
tenants  in  common  or  as  joint  tenants/'  I  think  that 
it  would  have  been  impossible  for  the  Defendant  to 
have  resisted  the  inference  that  the  conveyance  should 
be  so  framed  as  to  effectuate  that  object.  But  then 
the  indenture  directs,  that  the  children  are  to  parti- 
cipate without  saying  in  what  shares  and  proportions. 
I  am  of  opinion  that  the  absence  of  such  a  direction 
does  not  make  this  void  for  uncertainty.  If  a  testator 
bad  left  his  estate  to  trustees  to  be  conveyed,  so 
that  all  his  children  should  participate  therein,  this 
Court  "could  not  hold  that  devise  void  for  uncertainty. 
This  Court  holds,  that  equality  is  equity,  and  accord* 
ingly,  when  a  testator  has  left  property  to  be  divided 
amongst  his  children,  in  such  shares  and  proportions  as 

his 
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his  trustees  should  think  fit,  and  the  trustees  have 
refused  to  exercise  any  discretion,  the  Court  has  not 
held  the  gift  void  for  uncertainty,  but  has  divided  it 
equally  amongst  all  the  children.  I  apprehend  that  the 
same  rule  would  apply,  if  the  trust  were  created  by  deed, 
and  the  more  so,  if  the  trust  were,  as  I  read  it  in  the 
present  case,  of  an  executory  character.  If  the  direction 
here  had  been  to  convey  the  property,  so  that  all  the 
children  might  participate  therein,  I  should  not  doubt, 
that  this  would  give  them  all  an  equal  interest  in  the 
subject-matter  to  be  conveyed.  Here  the  direction  is, 
to  convey  to  the  son  Thomas,  but  upon  considering  the 
whole  of  the  clause,  I  think  that  the  object  of  this  was 
to  release  the  trustees  of  the  deed,  on  the  eldest  son 
attaining  twenty-one,  and  to  constitute  him  a  trustee  in 
their  place. 


1860. 


I  observe  no  distinction  made  in  favor  of  the  son 
Thomas  above  the  other  children  in  any  other  part  of 
this  settlement,  on  the  contrary,  in  the  trusts  for  main- 
tenance and  education,  they  are  all  to  be  treated  alike ; 
and  though,  when  the  eldest  son  comes  of  age,  the  pro- 
perty  is  to  be  in  trust  for  him,  if  he  had  been  intended 
to  take  the  whole  absolutely,  the  settlement  might  and 
ought  to  have  ended  there ;  but  it  goes  on  to  say,  that 
the  property  is  to  be  conveyed  accordingly,  and  in  such 
a  manner,  that  the  wish  of  the  settlor,  which  he  ex- 
plains, is  to  be  "  particularly  observed  and  attended  to." 
When  this  is  so,  this  Court  is  bound,  if  it  be  possible, 
to  secure  that  such  wish  shall  be  attended  to,  and 
carried  into  effect.  What  is  the  wish  ?  It  is  that  his 
children  shall  be  allowed  to  participate  with  their 
brother.  Why  should  they  not?  It  is  true  the  settle- 
ment says  that  the  children  are  to  be  allowed  by  their 
brother  to  participate  with  him,  but  that  does  not  invest 
him  with  the  right  of  determining  whether  they  shall 

vol.  xxviii— 11.  t  participate 
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participate  with  him  at  all,  or  only  to  such  extent  as  lie 
may  think  fit  to  allow.  That  expression  of  allowance  is, 
in  my  opinion,  introduced,  because  baring  vested  the 
legal  estate  in  the  eldest  son  by  the  conveyance  to  be 
made,  he  would  be  the  trustee,  having  the  legal  right  to 
receive  the  rents  and  profits  of  the  property,  and  be- 
cause the  other  brothers  and  sister  would  necessarily 
be  inrapts  at  that  time. 

The  question  then  is,  whether,  in  the  absence  of  any 
direction  as  to  the  mode  of  participation,  the  partici- 
pation is  not  to  be  in  equal  shares  and  proportions.  I 
am  of  opinion  that  it  is,  and  that  the  conveyance  made 
by  the  trustees  to  the  Defendant  Thomas  ought  to  have 
been  to  him  in  trust  for  himself  and  the  Plaintiffs,  as 
tenants  in  common  in  equal  shares  and  proportions; 
and  I  will  make  a  declaration  accordingly,  and  direct 
the  relief  consequential  on  the  declaration  of  such 
rights. 
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LUCAS  v.  BR ANDRETH.    (No.  1.)  Feb.26t27. 

April  18. 

rpHOMAS  BEES  LEY,  by  his  will  dated  in  1811,  A  testator  de- 
devised  and  bequeathed,  unto  his  sister  Elizabeth  an<l  personal 

Beesley  and  William  Lawson,  all  his  estate  and  effects,  estate  t0  tru8' 

tees,  upon 

real,  personal  and  copyhold,  to  hold  to  them,  their  heirs,  trust "  to  di- 

executors,  administrators  and  assigns,  absolutely  and  ^bLu!"  ft" 

for  ever,  upon  trust  to  divide  and  distribute  the  same  equally  be- 

unto  and  equally  between  his  sisters  Elizabeth  Beesley,  in(j  q.    And 

Ann  Maria  Beesley  and  Sarah  Lucas,  and  their  re-  he  authorized 

.    .  t     .   .  .  .  nis  trustees  to 

spective  heirs,  executors,  administrators  and   assigns,  sell  all  or  any 

share  and  share  alike.     And  the  testator  authorized  Partofhlf 

property,  as 

his  trustees  and  executors  to  sell  and  dispose  of  all  or  they  should 
any  part  of  his  property,  in  such  way  as  they  should  tb^purpose  of 
think  best,  for  the  purpose  of  dividing  the  same ;  and  dividing  the 
he  declared,  that  no  purchaser  should  be  bound  to  see  that,  in  the  ' 
to  the  application  of  the  purchase-money.     He  ap-  »b»enceofthe 
pointed    Elizabeth  Beesley  and   William  Zawson  his  the  power,  tbe 
executrix  and  executor.  jJ^JS? 

real  estate  into 
The  testator  died  in  1814.  personalty. 

Elizabeth  died  in  1842,  Ann  Maria  in  1843,  and 
Sara  A  in  1849.  A  question  afterwards  arose,  between 
parties  claiming  under  the  sisters,  whether  such  part  of 
the  real  estate  of  the  testator  as  remained  unsold  was  to 
be  considered  as  realty  or  personalty,  that  is,  whether 
the  direction  to  divide  and  distribute,  coupled  with  the 
authority  to  sell,  effected  a  conversion  of  the  real  into 
personal  estate. 

Mr.  Selwyn  and  Mr.  Jessel,  for  the  Plaintiff. 

Mr.  FolUtt,  Mr.  North,  Mr.  Nalder  and  Mr.  C.  Hall, 
for  the  Defendants. 

t  2  Lantsbery 
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1860. 


April  IS. 


Lantsbery  v.  Collier  (a),  was  cited  as  to  the  validity 
of  the  unlimited  power  of  sale. 


The  Master  of  the  Rolls. 

One  of  the  questions  raised  in  this  case,  was  whether 
the  will  of  Thomas  Beesley  was  a  conversion  of  his  real 
estate  into  personalty  ?  I  disposed  of  this  point  at  the 
hearing  of  the  cause,  it  being  clear.  The  will  merely 
contains  an  authority  to  sell,  but  nothing  like  an  abso- 
lute direction,  which,  in  the  absence  of  the  exercise  of 
the  power,  could  be  treated  as  having  converted  the 
property  into  personalty. 

(a)  2  Kay  if  J.  709. 


LUCAS  v.  BRANDRETH.    (No.  2.) 

"DY  an  indenture  dated  the  12th  day  of  December, 
■^  1818,  and  made  between  Elizabeth  Beetley  of 
the  first  part,  Thomas  Brandreth  of  the  second  part, 
and  trustees  of  the  third  part  (being  the  settlement 
executed  in  contemplation  of  the  marriage  between 
Thomas  Brandreth  and  Elizabeth  Beesley),  Elizabeth 
Beetley  conveyed  certain  freehold  and  copyhold  here- 
ditaments and  divers  leasehold  tenements  and  other 
personal  estate  to  the  trustees,  to  hold  the  freeholds  and 
that  the  sisters,'  copyholds  to  them  and  their  heirs,  to  the  use  of  them 

who  were  her  au(J 

next  of  kin, 

took  as  joint  tenants. 

By  a  marriage  settlement,  real  estates  were  conveyed  to  trustees  "  and  their  heirs," 
upon  trusts  for  the  parents  for  life,  and  afterwards  for  the  children,  and  in  default,  as 
the  wife  should  appoint,  and  in  default,  for  her  next  of  kin.  The  gift  to  the  next  of 
kin  contained  no  words  of  inheritance.     Held,  that  they  took  for  life  only. 


ftb.  2fl,  27. 

April  18. 

The  ultimate 
limitation  in  a 
marriage  set- 
tlement was 
"  for  the  next 
of  kin  of  the 
wife  as  if  she 
had  not  been 
married,  and 
not  including 
the  husbands 
of  both  or 
either  of  her 
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and  their  heirs,  in  trust  for  herself  for  life,  with  re-        1860. 

mainder  to  Thomas  Brandreth  for  life,  and  afterwards 

on  trusts  for  the  children  (which  failed),  and  subject 

thereto,  as  follows :— Upon  trust  to  stand  seised  and    Brandreth. 

possessed  of  the    several    hereditaments,    tenements, 

lands,  sum  and  sums  of  money,  property,  estate  and 

effects  thereby  granted  and  assigned  for  the  use  of  such 

person  and  persons,  in  such  shares  and  proportions,  and 

subject  to  such  charges  and  limitations,  as  Elizabeth 

Beesley,  either  during  the  lifetime  of  Thomas  Brandreth 

or  after  his  decease,  should  and  might,  by  deed  or  will, 

notwithstanding  coverture,  appoint,  and  in  default  of 

such  appointment,  or  so  far  as  any  such,  if  incomplete, 

should  not  extend,  upon  trust  for  the  next  of  hln  of 

Elizabeth  Beesley  as  if  she  had  not  been  married  and 

not  including  the  husbands  of  both  or  either  of  her 

sisters. 

Elizabeth  Brandreth  died  in  September,  1842,  without 
ever  having  had  any  issue  and  intestate,  and  without 
having  exercised  the  power  of  appointment  given  to  her 
by  the  settlement  of  December,  1818.  She  left  her  two 
sisters,  Ann  Maria  Williamson,  widow,  and  Sarah 
Lucas,  widow,  her  only  next  of  kin  and  co-heiresses, 
and  they  were  also  ber  only  next  of  kin  at  the  date  of 
the  settlement. 

Ann  Maria  Williamson  died  in  January,  1843, 
leaving  Sarah  Lucas  -her  surviving,  having  disposed 
of  her  property  by  will. 

Sarah  Lucas  died  in  1849,  and  the  Plaintiff,  her  legal 
personal  representative,  was  entitled  to  her  real  and 
personal  estate. 

Thomas  Brandreth  died  in  1857,  and  the  settled 
property  then  became  distributable* 

A  considerable 
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I860.  A  considerable  portion  of  the  real  estate  had  remained 

^^^  unsold  down  to  the  present  time. 

Lucas  * 


v. 


Biandrbth.       Various  questions  had  been  raised  as  to  the  rights  of 


(No.  2.) 


the  parties  to  the  real  and  personal  estate  comprised  in 
the  settlement  of  December,  1818,  and  amongst  such 
questions  was  the  following  :— Whether  the  next  of  kin 
of  Elizabeth  Brandreth  took  as  joint  tenants  or  tenants 
in  common,  and  whether  they  took  estates  of  inherit- 
ance or  estates  for  life  only  in  the  real  estates  com* 
prised  in  such  settlement. 

Mr.  Selwyn  and  Mr.  Jessel,  for  the  Plaintiff,  argued 
first,  that  the  two  sisters  Ann  and  Sarah  took  as  joint 
tenants,  there  being  no  words  of  severance,  and  it  being 
impossible  to  import  the  provisions  of  the  Statute  of 
Distributions  into  this  deed. 

Secondly,  that  they  took  the  real  estate  in  fee,  not- 
withstanding the  absence  of  the  word  "heirs"  in  the 
trust  for  the  next  of  kin.  That  in  construing  convey- 
ances under  the  Statute  of  Uses,  and  the  ultimate  limi- 
tations in  default  of  all  prior  limitations,  the  Courts 
were  more  indulgent,  and  would  hold  the  fee  to  pass 
without  the  usual  words  of  inheritance,  if  such  appeared 
to  be  the  intention.  That  this  was  an  ultimate  gift,  in 
default  of  all  prior  limitations  and  of  the  execution  of 
a  general  power,  of  the  whole  estate  and  interest  con- 
veyed to  the  trustees,  and  that  the  trustees  and  their 
heirs  were  "  to  stand  seised"  of  the  fee  simple,  in  trust 
for  the  next  of  kin.  That  the  trustees,  therefore,  were 
bound  to  hold  the  whole  fee  for  the  next  of  kin,  it 
being  contrary  to  the  intention  to  reserve  any  resulting 
trust.  That  this  construction  was  confirmed  by  this  :— 
that  the  real  and  personal  estate  were  blended  and  were 
to  go  over  together,  and  that  Mrs.  Brandreth  had  a 
power  to  appoint  the  fee  to  any  person  she  pleased. 

Mr 
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Mr.  FolUtt  and  Mr.  North,  for  trustees. 

Mr.  Nalder,  for  James  Lucas,  argued  first,  tbat  the 


Lucas 
v. 


sisters  took  as  joint  tenants;  and  secondly,  that  there    Brawdrbth. 
had  been  a  conversion  into  personalty,  and  that  there- 
fore it  required  no  words  of  inheritance  to  carry  the 
absolute  interest  in  it. 


Mr.  C.  Hall,  for  the  two  daughters  of  Sarah,  argued 
that  the  sisters  took  as  tenants  in  common,  that  the 
intention  was  to  give  it  as  in  the  case  of  intestacy,  but 
excluding  the  husband ;  secondly,  that  they  took  life 
estates  only. 

Mr.  Jessel  in  reply. 

The  following  cases  were  cited: — Withy  v.  Man* 
gles(a);  Dowries  v.  Bullock  {b);  Baker  v.  Gibson  (c); 
Jarman  on  Wills  (d) ;  Cooper  v.  Denison  (e) ;  Elm&ley 
v.  Young  (f);  Preston  on  Estates  (g);  Holliday  v. 
Overton(h);  Snell  v.  Silcock{i);  Owen  v.  Smyth  (A); 
Galley  v.  Barring  ton  (I) ;  Oarde  v.  Oarde  (/w) ;  Burr  ell 
v.  Baskerfield(n);  Oreenway  v.  Greenway(p), 


The  Master  of  the  Rolls. 

There  are  several  questions  raised  in  this  suit,  one  of     April  18. 

them  I  disposed  of  at  the  hearing  of  the  cause,  the  other 

two  I  took  further  time  to  consider. 

The 

(a)  4  Bcav.  358 ;  10  CI.  $  Fiji,  (g)  Vol  2,  p.  64. 

215.  (A)  14  Beav.  467. 

(6)  25  Beav.  54.  (»)  5  Vet.  469. 

(c)  12  Bcav,  101.  (ft)  2  Hen.  Black.  593. 

(d)  Vol.  2  (2nd  ea\),  pp.  85,  (I)  2  Bing.  387. 
99—207.  (m)  2  Conn.  *  Law.  175. 

(e)  13  Sim.  290.  (n)  11  Brar.  535. 
(/)  2  Afy/.  *  K.  780.                      (0)  1  Gijfard;  131. 
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The  remaining  questions  are,  first,  did  the  two  sisters 
take  as  joint  tenants  or  as  tenants  in  common  ?  and 
secondly,  did  they  take  an  absolute  or  a  limited  in- 
terest? 

Upon  the  first  question,  I  am  of  opinion  they  took  as 
joint  tenants.  It  is  no  doubt  settled,  that  if,  in  a  case 
of  this  description,  there  is  a  direct  or  implied  reference 
to  the  Statute  of  Distributions,  the  next  of  kin  take  as 
tenants  in  common:  if  therefore  this  settlement  had 
stated  that  the  next  of  kin  were  to  take  according  to  the 
Statute  for  the  Distribution  of  the  Estates  of  Intestates, 
in  the  same  manner  as  if  Ann  Beeslcy  died  intestate,  I 
should  have  held,  that  the  daughters  took  as  tenants  in 
common.  But  in  the  absence  of  any  such  reference  to 
the  Statute  of  Distributions,  the  usual  rule  that  obtains 
in  construing  deeds  must  prevail,  under  which  I  must 
hold  that  the  next  of  kin  take  as  joint  tenants.  I  find 
no  words  in  this  deed  directing  that  the  property  should 
be  divided  amongst  the  next  of  kin  as  if  the  sister  had 
died  intestate ;  and  it  would  be  too  strong  an  alteration 
of  the  deed  to  draw  from  the  words  "  as  if  she  had 
not  been  married"  (words  merely  intended  to  control 
any  marital  right)  a  reference  to  the  Statute  of  Distri- 
butions. 

Finding  then,  in  this  deed,  no  words  of  reference  to 
the  Statute  of  Distributions  or  to  an  intestacy,  and 
finding  no  words  of  severance,  I  think  the  sisters,  as 
next  of  kin,  took  as  joint  tenants.  If  that  required 
confirmation  it  receives  it  from  the  case  of  Walker  v. 
Marquis  of  Camden  (a),  where  the  next  of  kin  took  as 
joint  tenants. 

The  sisters  therefore  took  as  joint  tenants,  and  as  no 

act 
(*)  16  Sim.  329, 


(No.  2.) 


CASES  IN  CHANCERY. 

act  was  done  by  Mrs.  Williamson  to  sever  the  joint 

tenancy,  the  whole  interest  survived  to  Mrs.  Lucas. 

Lucas 
.  9. 

The  next  question  which  arises  is,  what  estates  the    B*^,DR0E^11, 
next  of  kin  took  in  this  property,  and  whether  in  fee 
simple,  or  only  for  life,  in  which  latter  case,  the  rever- 
sion in  fee  is  undisposed  of? 

In  the  first  place,  it  is  to  be  observed,  that  the 
instrument  is  a  deed  and  not  a  will,  and  that  there  is  in 
it  an  entire  absence  of  any  words  of  limitation  or  any 
thing  importing  an  estate  of  inheritance. 

The  next  of  kin  take  as  a  class,  and  it  must  be 
construed  exactly  in  the  same  manner  as  if  the  property 
had  been  given  to  the  children  of  A.  or  to  the  sisters  of 
the  settlor.  I  have  come  to  the  conclusion  that  they 
only  take  life  interests  in  the  real  estates. 

An  argument  was  sought  to  be  founded  on  the  well- 
known  distinction  between  conveyances  at  common  law 
and  these  which  take  effect  by  the  operation  of  the 
Statute  of  Uses.  I  have  been  unable  to  find  any  case 
of  a  conveyance  taking  effect  by  operation  of  the 
Statute  of  Uses,  where,  in  the  absence  of  words  of 
inheritance,  the  whole  estate  has  been  held  to  pass, 
unless  where  the  person  to  whom  the  property  was 
conveyed  had,  independently  of  the  deed  itself,  an 
equitable  right  to  the  real  estate,  such  as  where  a 
person  had  paid  the  purchase-money  for  the  property, 
or  cases  of  a  similar  character.  I  had  to  consider  this 
fully  in  Holliday  v.  Overton  (a),  and  I  think  it  governs 
the  present  case.  I  have  a  full  note  of  a  very  able 
argument  by  Mr.  Amphlett  in  that  case,  who  insisted 

on 

(a)  14  Bear.  467. 
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I860.  on  this  distinction;  and  in  that  case  as  in  this,  the  Court 
felt  every  disposition  to  overcome  the  absence  of  words 
of  limitation,  a  disposition  caused  by  a  belief,  that  in 
this,  as  in  that  case,  the  omission  of  the  words  of 
inheritance  had  been  accidental.  But  it  would  be 
making  a  new  settlement,  and  in  substance  to  alter  and 
reform  its  provisions,  if  this  Court  were  to  read  this 
clause  as  if  the  word  "  heirs"  or  other  words  of  limita- 
tion were  inserted  at  the  close  of  the  sentence. 

I  have  carefully  considered  all  the  cases  I  could 
find  on  this  subject,  as  well  as  those  cited  by  the  Plain- 
tiff; but  they  do  not,  in  my  opinion,  support  the  con- 
tention raised  by  his  counsel. 

Snell  v.  Silcock  (a),  is  a  very  unsatisfactory  authority 
as  the  point  was  abandoned  ;  but  as  far  as  it  goes,  it  is 
opposed  to  the  Plaintiff's  contention.  There,  after 
giving  an  estate  tail  to  the  sons,  the  settlement  con- 
tained a  limitation  to  the  daughters  as  tenants  in 
common  [without  words  of  inheritance],  and  a  gift  over 
"in  default  of  such  issue."  The  son  died  without 
issue,  and  it  was  admitted  by  the  Attorney-General,  their 
counsel,  that  the  daughters  took  only  an  estate  for  life. 
Had  the  point  beeu  argued  instead  of  abandoned,  it 
would  have  been  stronger  against  the  Plaintiff. 

Owen  v.  Smyth  (b),  is  also  an  authority  against  the 
Plaintiff,  for  the  Chief  Justice  Eyre  states,  that  if  the 
deed  had  stopped  at  the  limitation  to  the  first  son  of 
Nicholas,  he  should  have  agreed  with  the  counsel  for 
the  Defendant,  and  here  the  deed  does  stop  at  the 
corresponding  limitation.  That  case  was  of  this  de- 
scription : — there  was  "  a  limitation  in  a  deed  of  feoffment 
to  the  use  of  Nicholas  Smyth  for  life,  and  subject 
thereto,  to  the  use  of  the  first  son  of  the  body  of 

Nicholas 
(a)  5  Vet.  469*  (b)  2  H.  Black.  594. 
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Nicholas  Smyth,  and  for  default  of  such  issue,  to  the        1860. 
use  of  the  second,  third  and  other  sons  of  Nicholas 
Smyth  successively,  "  and  of  the  several  heirs  male  of 
the  body  and  bodies  of  all  and  every  such  son  and  sons    ®*A"D""' 
respectively  issuing."     It  was  held  that   the  first  son  *   '  - 

took  an  estate  tail.  Now  what  Chief  Justice  Eyre  says 
is,  "  I  think  this  is  one  of  the  clearest  cases  I  ever  saw  ; 
there  is  demonstration  plain  on  the  face  of  the  feoffment, 
that  it  was  the  intent  of  the  parties  that  an  estate  tail 
should  be  limited  to  the  eldest  son  of  Nicholas  Smyth. 
The  argument  on  the  part  of  the  Defendant  has  occa- 
sionally shifted,  sometimes  admitting  the  intent,  but 
contending  that  the  words  used  were  not  sufficient  to 
effectuate  that  intent,  which  I  thought  was  the  true 
way  of  considering  the  question,  and  sometimes  deny- 
ing the  intent  itself.  But  no  man  can  read  this  deed 
without  seeing  the  intent  I  have  mentioned,  though  by 
some  strange  blunder  the  usual  words  are  omitted.1'  If 
the  Chief  Justice  had  stopped  there,  it  might  have  been 
said,  that  the  observation  was,  that  you  were  only  to 
look  at  the  general  intent  of  the  deed,  and  mould  the 
words  for  the  purpose  of  effecting  it;  but  what  he  next 
says,  shows  that  was  not  his  meaning,  which  in  truth 
would  be  contrary  to  the  rules  for  construing  deeds.  He 
proceeds: — "  If  indeed  it  had  stopped  at  the  limitation 
to  the  first  son  of  Nicholas,  I  should  have  agreed  with  the 
counsel  for  the  Defendant,  for  it  certainly  does  not 
follow,  that  because  one  can  see  an  intent  on  the  face  of 
the  deed,  therefore  that  the  words  are  sufficient  to 
effectuate  that  intent.  But  the  intent  here  does  not 
rest  on  the  first  expressions,  but  the  other  parts  of  the 
deed  respecting  the  trusts  and  other  limitations  (which 
were  ably  discussed  by  my  brother  Williams),  refer  to 
an  estate  tail  in  the  first  son  of  Nicholas  Smyth;99  and  the 
Chief  Justice  founds  his  decision  upon  the  fact,  that  the 
limitation  which  is  to  "  the  several  heirs  male  of  the  body 

and 
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and  bodies  of  all  and  erery  such  son  and  sons  respec- 
tirely  issuing,"  included  the  eldest  son  as  well  as  the 
other  sons.  It  was,  therefore,  impossible  unless  those 
Biavdiets.  words  were  struck  out  of  the  deed,  to  aroid  his  taking 
an  estate  of  inheritance. 

The  case  of  Galley  ▼.  Barrington(a)9  is  the  same  in 
substance.  In  that  case,  there  the  limitation  was  "to 
the  use  of  the  first  son  of  the  body  of  John  Galley  by 
Ann  Steele  his  intended  wife ;  and  for  default  of  such 
issue,  to  the  use  of  the  second,  third  and  other  sons  of 
the  body  of  John  Galley  by  Ann  Steele,  severally  and 
successively,"  "  and  of  their  several  heirs  male,  of  their 
several  and  respective  bodies,  the  elder  of  such  sons  and 
the  heirs  male  of  his  body  being  always  preferred  before 
the  younger  and  the  heirs  male  of  his  and  their  body 
and  bodies"  into  a  limitation  over  in  default  of  such 
issue  it  went  over.  It  was  held  that  the  first  son  took 
an  estate  tail  because  the  words  of  inheritance  applied 
to  the  whole  class  of  sons. 

In  Garde  v.  Garde  (ft),  there  was  a  complete  set  of 
limitations  of  one  estate,  and  the  settlement  of  the  rest 
of  the  estates  was  made  by  reference  to  the  former 
limitations,  going  on  to  specify,  but  imperfectly,  the 
limitation  to  Henry  Prendergast  Garde,  but  without 
using  any  words  of  inheritance.  It  was  held,  that  as 
the  reference  alone  would  have  been  sufficient  to  give 
him  an  estate  of  inheritance,  the  imperfect  insertion  of 
the  limitation  made  no  difference,  besides  which,  there 
was  a  covenant  for  further  assurance.  This,  therefore, 
does  not  support  the  Plaintiff's  case. 

No  case  has  been  cited,  nor,  as  I  believe,  can  such  a 

case 
(a)  2  Bing.  387.  (6)  3  Dm.  $  War.  435 }  2  CoHn.  $  Law.  175. 
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case  be  found,  in  which,  with  a  limitation  similar  to  this,        I860, 
the  Court  has  interpolated  or  implied  words  of  inherit- 
ance, and  so  given  more  than  the  deed  expresses. 

Brandreth. 

I  am  of  opinion,  therefore,  that  the  sisters,  who  were  °'   "' 

next  of  kin,  took  estates  for  life  in  the  real  estates  settled, 
and  that  subject  thereto  the  property  is  undisposed 
of,  and  that,  accordingly,  at  the  death  of  Mr.  Brand- 
reth, both  the  sisters  having  then  departed  this  life, 
the  real  estate  goes  as  undisposed  of  to  the  co-heirs  of 
Mrs.  Brandreth ,  but  the  personal  estate,  including  the 
chattel  interests,  went  under  the  limitations  in  the  deed, 
to  the  two  sisters  who  survived  Mrs.  Brandreth  as  joint 
tenants,  and  as  Mrs.  Williamson  did  no  act  to  sever  the 
joint  tenancy,  it  vested  in  her  sister  Mrs.  Lucas  by 
survivorship,  and  on  the  decease  of  Mr.  Brandreth,  it 
passed  to  the  Plaintiff  under  the  will  of  Mrs.  Lucas. 


CHEESEBROUGH  v.  WRIGHT.    (No.  2.) 


April  24. 


TN  1854,  the  affairs  of  Mr.  Mitchell,  a  trader,  having  A  creditor's 

become  embarrassed,  meetings  of  his  creditors  took  tained  a  cove- 
place,  and  after  an   examination  of  the  state   of  his  nant»  ?Vhe 
r  .  part  of  the 

affairs,  it  was   resolved,   that  "  his  affairs   should  be  creditors,  to 

managed,  carried  on,  and,  if  found  desirable,  wound  up,  -JlJ^ctonL 

under  a  deed  of  inspectorship."    A  preliminary  agree-  Held,  that 

ment,  prepared  for  that  purpose,  was  "  approved  and  j,ad  not  exe„ 

recommended  for  the  signature  of  all  the  creditors ;"  and  fute,d  the/deed, 

but  had  come 
the  Plaintiff  Cheesebrough  and  four  other  creditors  were  jn  or  acceded 

requested  to  act  as  inspectors.    This  preliminary  agree-  ^*t®  "JJJJJf8" 

ment  was  signed  by  some  of  the  creditors.  made,  were 

bound  by  the 
covenant. 
A  deed  of  inspectorship  dated  the  4th  of  January, 

1865, 
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1855,  was  afterwards  prepared  and  executed;  it  was 
made  between  Mitchell  of  the  first  part,  the  Plain- 
tiff and  the  four  other  inspectors  of  the  second,  and  the 
several  creditors  mentioned  in  the  schedule  of  the  third 
part.  This  deed  regulated  the  winding  up  of  the  affairs 
under  the  inspectors,  to  whom  powers  were  given  for 
carrying  on  the  business. 


The  deed  contained  the  following  stipulation  for  the  in- 
demnity of  the  inspectors  : — "  And  it  was  further  agreed 
and  declared,  between  and  by  the  said  parties  thereto, 
that  each  and  every  of  them  the  inspectors  Matthew 
Mirfield,  Thomas  England,  Charles  Walher,  William 
Cheeeebraugh  and  Edwin  Hattersleyf%.uA  their  respective 
heirs,  executors  and  administrators,  estates  and  effects, 
should  be  indemnified,  protected  and  saved  harmless,  by 
or  out  of  the  estate  and  effects  of  James  Mitchell  or 
otherwise  by  his  said  creditors,  according  and  in  pro- 
portion to  the  amount  of  their  respective  debts,  from  and 
against  all  and  all  manner  of  actions,  suits  and  other 
proceedings,  which  might  be  commenced,  taken  or 
prosecuted  against  them,  the  inspectors,  or  any  of  them 
respectively,  and  any  loss,  costs,  damage  or  risk,  which 
they  respectively  had  then  already  incurred,  or  might 
thereafter  incur,  in  or  about  the  premises,  and  also 
against  or  in  respect  of  all  transactions  and  personal 
engagements,  matters  and  things  whatsoever,  which 
they  or  any  of  them  or  James  Mitchell  bad,  previously 
to  the  execution  of  the  now  stating  indenture,  done, 
entered  into  or  directed,  or  should  lawfully  do  or  cause 
to  be  done,  or  enter  into,  order  or  direct,  in  or  con- 
cerning the  business  affairs,  estate  or  effects  of  James 
Mitchell,  by  virtue  or  in  pursuance  of  the  now  stating 
indenture,  and  that  they,  the  parties  thereto  of  the  third 
part,  and  every  of  them,  their  and  his  heirs,  executors, 
administrators,  partners,  principals  and  assigns  would 

from 
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from  time  to  time  and  at  all  times  allow  and  con-  I860, 
firm  the  same  in  all  respects.  And  further,  that  they 
the  said  Matthew  Mirfield,  Thomas  England,  Charles 
Walker,  William  Cheesebrovgh  and  Edwin  Hattersley, 
and  other  the  inspector  or  inspectors  for  the  time  being, 
should  be  reimbursed  and  repaid,  out  of  and  from  the 
estate  and  effects  of  James  Mitchell,  or  otherwise  by 
the  said  creditors  of  James  Mitchell,  according  and  in 
proportion  to  the  amount  of  their  respective  debts,  all 
such  costs,  charges,  damages  and  reasonable  expenses 
whatsoever,  as  they  or  any  of  them  should  respectively 
pay,  sustain  or  be  put  unto,  in,  about  or  concerning  the 
matters  and  things  aforesaid,  or  in  anywise  relating 
thereto." 

In  1855,  Mitchell  was  declared  bankrupt,  and  all  his 
property  had  been  sold. 

Some  creditors  who  had  supplied  goods  for  carrying 
on  the  business  subsequent  to  the  date  of  the  deed  of 
inspectorship  and  before  the  bankruptcy,  brought  an 
action  against  the  inspectors  for  1,116/.,  which,  after 
an  ineffectual  resistance,  they  were  compelled  to  pay, 
together  with  the  costs,  amounting,  in  the  whole,  to 
1,308/. 

There  being  no  available  funds  to  repay  the  inspectors, 
Cheesebrough  instituted  this  suit  against  the  creditors, 
and  the  four  other  inspectors,  to  compel  the  creditors  to 
indemnify  the  inspectors  against  this  and  other  similar 
debts. 

Several  of  the  creditors  resisted  this  demand,  and 
amongst  them.  Baines,  a  creditor,  who  had  signed  the 
preliminary  agreement  but  not  the  creditors'  deed,  and 
had  come  in  under  the  creditors'  deed  and  received 
part  of  his  debt.  The  Bradford  Commercial  Joint 
Stock  Banking  Company,  who  were  creditors  and  had 

neither 
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neither  executed  the  preliminary  agreement  nor  the 
creditors'  deed,  but  had  come  in  and  received  dividends 
under  it,  and  had  accepted  and  adopted  the  provisions 
thereof,  also  insisted  that  they  were  not  liable  to  indem- 
nify the  inspectors. 

Mr.  R.  Palmer  and  Mr.  Osborne,  for  the  Plaintiff. 

Mr.  Selwyn  and  Mr.  O.  L.  Russell,  for  the  bank. 

Mr.  Follett,  Mr.  Ellis,  Mr.  Bagshawe,  jun.,  Mr. 
Dickenson,  Mr.  Dewsnap,  Mr.  Nalder  and  Mr.  Wickens, 
for  other  Defendants. 


The  Master  of  the  Rolls. 

I  have  no  doubt  of  the  liability  of  the  bank.  They 
have  taken  the  benefit  of  the  deed,  and  under  it  they 
have  received  the  dividend  of  3s.  4d.  in  the  pound  on 
their  debt.  It  is  plain,  that  what  the  bank  wanted  was, 
to  obtain  the  benefit  of  the  deed  without  incurring  any 
liability  under  it;  Courts  of  Equity  will  not  however 
allow  such  a  proceeding.  If  they  had  repented  having 
assented  to  the  arrangement,  and  had  refused  the  divi- 
dend, it  would  have  been  a  different  matter.  They 
have  taken  the  benefit  of  the  deed,  which  they  could 
only  do  as  parties  to  it ;  and  by  doing  so,  there  is  an 
implied  promise,  on  their  part,  to  execute  the  deed.  I 
have  no  doubt  that  they  stand,  in  the  same  situation  as 
the  creditors  who  executed  the  deed  and  received  divi- 
dends under  it. 

I  must  therefore  declare,  that  the  inspectors  are 
entitled  to  be  indemnified  by  the  several  creditors  of 
Mitchell  who  executed  the  preliminary  agreement  of 
1854  or  the  deed  of  1855,  "  or  have  come  in  under  and 
acquiesced  in  or  acceded  to  the  arrangements  thereby 
made.1' 
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TAYLOR  v.  THE  MIDLAND  RAILWAY  COM- 
PANY. 

April  25. 

fT^AYLOR  and  Bright  carried  on  business  in  partner-  Railway  stock 
ship  us  corn  merchants.  IftfS.1* 

stood  in  their 
Part  of  the  partnership  assets  consisted  of  236  Jlfirf-  ^'"havtng" 

land  Railway  Company  shares,  which,  on  the  19th  of  «igned  a  trans- 
_,  lo^o  i   •  Ai    n;  .      fer  and  forged 

February,   1848,    were  converted  into  9,440/.    stock,  B'sname 

which  stood  in  the  names  of  Taylor  and  Bright  in  the  |ueretlo,i^W 

books  of  the  company.  a  purchaser, 

and  the  com- 
pany, acting 
In  September,  1852,  Bright  executed  a  deed  of  trans-  on  the  forged 

fer  of  this  stock,  to  which  he  forged  the  name  of  his  ferred  the 

partner  Taylor.    He  sold  these  shares  and  received  the  *toc* t0  il,ch 

i  i  •  ,   i  ■•    .        ^  •  purchaser, 

purchase-money,  which  he  applied  to  his  own  use.  a.  survived 

£.    HtU,  on 
a  bill  by  the 
The  company,  acting  on  this  partially  forged  deed,  personal  repre- 

transferred  the  stock  from  the  names  of  Taylor  and  that'tha^om-' 

Bright  into  the  name  of  the  purchaser.  pany  were 

*  bound  to  re- 

place the 

In  1856,  Taylor  died,  and  thereupon  the  forgery  was  J^^g  •, 

first  discovered,  for  he,  in  the  meanwhile,  had,  by  an  interest 

artifice,  accounted  to  the  partnership  for  the  dividends.    *  ereiQ* 

In  1857,  Bright  was  declared  bankrupt,  he  was  sub* 
sequently  convicted  of  forgery,  and  he  died  under  inw 
prisonraent  in  November,  1859. 

Bright  had  a  very  inconsiderable  (if  any)  interest  in 
these  shares,  so  that  the  loss  fell  exclusively  on  Taylor. 

The  suit  was  instituted,  in  1858,  by  the  legal  per- 
vol.  xxviii— ii.  u  sonal 
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sonal  representative  of  Taylor  against  the  Midland 
Railway  Company  and  the  assignees  of  Bright.  The 
bill,  after  stating  the  above  case,  alleged  as  follows  : — 

"  Owing  to  the  fortuitous  circumstance  of  the  said 
shares  having  been  in  the  joint  names  of  Taylor  and 
of  Bright,  and  to  the  fact  of  Bright  having  survived 
Taylor,  no  proceedings  at  law  can  be  taken  against  the 
said  company  in  respect  of  the  said  shares,  or  otherwise 
than  in  this  honorable  Court." 

"  It  was  and  is  the  duty  of  the  company  to  have  kept 
and  to  keep  a  complete  register  of  the  shares  and  stock 
and  the  shareholders  thereof,  and  they  were  and  are 
bound,  at  their  peril,  not  to  act  on  anything  but  a  valid 
and  authentic  transfer.  They  never,  in  any  way,  com- 
municated with  Taylor  respecting  the  said  transfer,  and 
it  was  entirely  from  the  fact  of  their  acting  on  the  pre- 
tended and  forged  transfer,  that  the  registry  was  altered, 
and  that  the  names  of  Taylor  and  Bright  ceased  to  ap- 
pear as  joint  proprietors  of  the  236  shares  or  stock." 

u  The  company  are  bound  to  indemnify  the  estate  of 
Taylor  in  respect  of  the  matters  aforesaid,  and  they  had 
and  have  the  means  of  acquiring  a  sufficient  amount  of 
stock  which  they  can  and  ought  to  appropriate  for  that 
purpose." 

The  bill  prayed,  that  the  company  might  pay  the 
Plaintiff  the  dividends  which  would  have  been  received 
on  the  shares  and  stock  subsequently  to  the  death  of 
Taylor  by  his  representatives  but  for  the  said  company 
having  acted  on  the  pretended  and  forged  deed  of 
transfer,  and  to  indemnify  Taylor's  estate,  and  to  appro- 
priate or  purchase  and  transfer  a  sufficient  amount  of 
the  stock  for  that  purpose,  and  to  place  the  name  of 
Taylor  or  of  the  Plaintiff  on  their  registers. 

By 
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By  the  30th  section  of  the  company's  act  (7  Vict.       1860. 

c.  xviii.)  it  is  enacted  : — "  That  the  company  shall  not  be      ^f^^* 
'  .  Taylor 

bound  to  see  to  the  execution  of  any  trust,  whether  v. 

express,  implied  or  constructive,  to  which  any  of  the  said  midland 
shares  may  be  subject;  and  the  receipt  of  the  party,  in  Railway 
whose  name  any  such  shares  shall  stand,  shall,  from 
time  to  time,  be  a  sufficient  discharge  to  the  company 
for  any  dividend  or  other  sum  of  money  payable  in  re- 
spect of  such  shares,  notwithstanding  any  trust  to  which 
such  shares  may  then  be  subject,  and  whether  or  not  the 
company  have  had  notice  of  such  trusts,  and  the  com* 
pany  shall  not  be  bound  to  see  to  the  application  of 
the  money  paid  upon  such  receipt." 

By  the  134th  section  of  the  6  &  7  Will  4,  c.  cvii.  (the 
first  of  the  company's  acts),  it  was  enacted,  that  the  com* 
pany  should  cause  the  names  of  the  shareholders,  with 
the  number  of  shares  they  were  respectively  entitled  to, 
and  the  amount  of  the  subscriptions  paid  thereon,  and 
~  also  the  proper  number  by  which  every  share  should  be 
distinguished,  to  be  fairly  and  distinctly  entered  in  a 
book  to  be  kept  by  the  clerk  or  secretary  of  the  said 
company,  and  should,  after  such  entry  made,  cause  their 
common  seal  to  be  affixed  thereto. 

By  the  145th  section,  it  was  enacted,  that  it  should  be 
lawful  for  the  proprietors  of  shares  to  sell  and  dispose  of 
them  as  therein  mentioned,  and  that  the  form  of  con- 
veyance thereof  should  be  by  deed,  and  that  on  every 
sale,  the  deed,  (being  executed  by  the  seller  and  pur- 
chaser,) should  be  kept  by  the  company,  who  should 
enter,  in  some  book  to  be  kept  for  that  purpose,  a  me- 
morial of  such  transfer  and  sale,  and  indorse  the  entry 
of  such  memorial  on  the  said  deed,  for  which  2s.  6d. 
should  be  paid  to  the  company,  and  that  until  such 
memorial  should  have  been  made  and  entered,  the  pur- 
chaser should  have  no  part  or  share  of  the  profits,  nor 
any  interest  in  respect  of  such  share  paid  to  him. 

u  2  Mr. 
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Mr.  R.  Palmer,  Mr.  Selwyn  and  Mr.  G.  L.  Russell 
for  the  Plaintiff. 

It  was  the  duty  of  the  company  to  keep  the  share 
registers  accurately;  the  stock  in  question  was  origi- 
nally in  the  joint  names  of  Taylor  and  Bright,  and  it 
ought  still  to  be  in  their  names,  for  the  forged  deed  was 
no  justification  for  the  transfer  made  by  the  Defendants. 
They  are  therefore  bound  to  correct  their  books  by  re* 
placing  the  stock. 

The  Plaintiff's  right,  as  established  on  principle  and 
authority9  is  beyond  all  question ;  it  is  to  treat  the  forged 
deed  as  a  mere  nullity,  and  to  compel  the  company  to 
place  him  in  the  position  in  which  he  would  have 
been,  if  they,  in  the  due  performance  of  their  duty,  had 
done  that  which  the  act  of  parliament  requires  of  them, 
and  had  kept  An  accurate  register  of  their  shareholders, 
and  had  not  altered  the  names  or  transferred  the  stock, 
except  in  pursuance  of  some  deed  or  instrument  duly 
executed  by  the  person  in  whose  name  the  stock  was 
standing  on  the  register. 

The  relief  asked  by  the  Plaintiff  is  warranted  by 
Taylor  v.  The  North  Eastern  Railway  Company  (a), 
where  similar  relief  was  granted  by  this  Court ;  and  by 
Sloman  v.  The  Sank  of  England  (ft).  In  that  case,  one 
of  two  trustees  of  a  sum  of  stock  sold  it  out  under  a 
power  of  attorney,  to  which  he  had  forged  the  signature 
of  his  co-trustee,  and  some  time  afterwards  absconded. 
It  was  held  that  the  Bank  of  England  was  compellable, 
in  a  Court  of  Equity,  to  re-invest  the  stock  in  the  name 
of  the  other  trustee.  In  that  case  the  Vice-Chancellor 
of  England  says  (c),  "  The  10th  section  of  the  act  pro- 
vides, 

(a)  Rolls,  July,  1859.  (b)  14  Sim.  475,         (r)  J  bid.  486, 
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vides,  tbat  books  shall  be  kept  by  the  bank,  in  which 
the  names  of  the  proprietors  of  the  new  stock  shall 
appear.  Then  the  15th  section,  as  I  understand  it,  has 
made  it  the  duty  of  the  governor  and  company  of  the 
Bank  of  England  to  keep  an  account,  in  books  to  be 
provided  for  that  purpose,  which  shall  shew  every  trans- 
fer and  assignment  which  is  made  by  parties  appearing 
to  be  interested  in  the  stock  in  question.  They  are 
made,  if  I  may  use  the  expression,  the  parliamentary 
book  keepers  of  this  fund,  and  it  is  a  duty  which  they 
owe  to  all  the  persons  who  may  be  interested  in  the 
fund  so  to  keep  the  account,  as  that  it  may  distinctly 
appear,  at  all  times,  what  transfers  and  assignments 
have  been  made.  And  my  opinion  is,  that  if  at  any 
time  there  has  been  stock  standing  in  the  name  of  A., 
and  afterwards  that  stock  did  not  appear  (no  matter 
from  what  cause)  to  be  standing  in  his  name,  A.  would 
prima  facie  have  a  right  to  say,  '  Let  the  account  stand 
as  it  it  did  on  a  given  day.'  If  it  can  be  shewn  that  A. 
himself  has  transferred  the  stock,  that  is  an  answer,  but 
the  bank  account  ought  to  be  kept  with  regard  to  every 
individual  who  ever  appeared  as  a  stock  proprietor,  in 
such  a  manner  as  to  shew  what  the  account  really  is." 


1860. 

Taylor 
v. 

The 
Midland 
Railway 
Company. 


That  is  a  complete  answer  to  the  sort  of  case  which 
is  shadowed  out  in  the  answer,  that  because  Bright 
happened  to  survive  Taylor,  he  might,  if  the  stock  had 
remained  in  the  joint  names,  have  transferred  it,  without 
the  consent  of  the  executors  or  representatives  of  his 
deceased  partner,  and  therefore  the  deed  duly  executed 
by  him,  but  forged  as  to  his  partner,  is  to  be  treated  as 
a  valid  instrument,  and  as  binding  on  the  deceased 
partner  and  his  representatives.  The  right  of  the 
Plaintiff  is  to  have  the  railway  stock  re-transferred  into 
the  position  in  which  it  was  at  the  time  it  was  impro- 
perly transferred,  and  the  Court  cannot  speculate  on 

what 
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what  would  have  taken  place,  if  the  stock  had  remained 
standing  in  the  joint  names.  If  it  had,  it  would  then 
have  been  competent  to  Taylor  or  the  Plaintiff,  at  any 
time,  to  have  taken  proceedings  to  prevent  the  transfer 
of  the  stock. 

On  this,  the  subsequent  remarks  of  the  Vice-Chan- 
cellor of  England  are  important.  He  goes  on  to  say  (a), 
"If  that  be  so,  it  follows,  as  a  matter  of  course,  that 
relief  may  be  had  in  equity,  because  the  Plaintiff  has 
in  equity  to  allege  against  the  bank,  you  are  bound 
by  law  to  be  my  book  keeper  in  respect  of  my  stock, 
and  shew  me  the  true  account  of  it,  and  if  I  can  shew, 
that  upon  a  given  day,  stock  stood  in  my  name,  and 
now  shew  that  it  does  not  stand  in  my  name,  and  I 
have  not  authorized  the  transfer  of  it,  you  are  respon- 
sible to  me,  that  is  to  say,  you  must  make  the  account 
stand  as  it  ought  to  have  stood." 

His  Honor  goes  on  to  say : — "  This  appears  to  me  to 
be  the  true  view  of  the  case,  aud  according  to  that  view, 
there  would  be  a  direct  right  in  every  person  who  was 
interested  in  the  stock  in  question  to  file  a  bill  against 
the  Bank  of  England,  to  have  any  error  occasioned  by 
the  bank  corrected.  It  is  observable  that  an  action 
gives  a  remedy  circuitously  only,  because  all  that  can  be 
recovered  by  an  action  is  a  certain  sum  of  money,  which 
may  or  may  not  be  sufficient  to  buy  a  fund  to  replace 
the  stock,  and  it  seems  to  me,  that  the  true  view  of  the 
case  is  that  which  I  have  taken,  and  which  is  formed 
from  the  provisions  of  the  act  of  parliament." 

"  And  I  further  think,  that  the  view  which  I  have 
taken  is  a  complete  answer  to  the  argument,  that  where 
the  account  stands  in  the  names  of  two,  they  are  joint 

tenants, 
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tenants,  and  each  of  them  may  transfer  a  moiety  of  the 
fund.  The  unsoundness  of  that  argument  is  apparent 
from  this,  that  if  it  be  the  right  of  the  joint  tenant  to 
transfer  a  moiety  of  the  fund,  he  may  (supposing  the 
amount  of  it  to  be  1,000/.)  first  transfer  600Z.  Then 
500/.  will  remain  in  the  names  of  himself  and  his  co- 
tenant,  and  he  may  transfer  a  moiety  of  that  500/.  until 
the  remainder  will  be  less  than  any  assignable  quantity. 
Virtually  he  will  have  the  power  to  transfer  the  whole, 
and  that  will  be  the  result  of  the  doctrine,  that  a 
joint  tenant  of  a  fund  has  a  right  to  transfer  a  moiety 
of  it." 


I860. 


Tatlok 

V. 

The 
Midland 
Railway 
Co  mp  ant. 


In  Ashby  v.  Blackwell  (a),  a  joint  stock  company 
having  permitted  a  transfer  of  stock  under  a  forged 
letter  of  attorney,  it  was  held,  that  the  company  and 
not  the  purchaser  should  bear  the  loss.  There  the 
Plaintiff  was  possessed  of  some  stock,  and  Price  having 
forged  her  name  to  a  power  of  attorney,  sold  the  stock 
to  Blackwell,  and  it  was  transferred  into  BlackwelVs 
name  in  the  books  of  the  company.  The  bill  was 
brought  for  a  re-transfer  of  the  stock,  and  it  being 
agreed,  upon  all  sides,  that  the  Plaintiff  was  entitled  to 
relief,  the  question  was,  whether  Blackwell  or  the 
company  should  bear  the  loss.  Lord  Northington  was 
of  opinion  that  the  company  must  sustain  the  loss :  he 
says,  "  The  letter  of  attorney  is  no  part  of  the  title,  but 
an  authority  to  transfer.  A  trustee,  whether  a  private 
person  or  body  corporate,  must  see  to  the  reality  of  the 
authority  empowering  them  to  dispose  of  the  trust 
money;  for  if  the  transfer  is  made  without  the  authority 
of  the  owner,  the  act  is  a  nullity,  and  in  consideration 
of  law  and  equity,  the  rights  remain  as  before.  This  is 
such  plain  clear  reasoning,  that  I  need  do  no  more,  in 

order 

(a)  2  Eden,  299; 
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order  to  give  the  Plaintiff  complete  relief,  than  declare 
that  she  is  entitled  to  1,000/.  share  of  the  stock  of  the 
company,  and  that  they  having  transferred  this  from 
her  name  to  the  name  of  another  without  authority, 
should  restore  her  name  to  that  share  and  pay  her 
the  dividends  accrued  since  the  transfer/'  That  is 
precisely  the  relief  that  is  sought  by  the  present  bill. 


The  Defendants  say  that  they  are  only  bound  to  look 
to  the  legal  title,  and  that  if  the  stock  were  replaced,  it 
would  be  under  the  control  of  Bright,  whose  deed  bound 
the  legal  title,  and  who  would  be  estopped  from  disputing 
the  transfer.  It  is  true  that  in  the  cases  of  government 
funds  and  of  shares  in  public  companies,  the  legal  title  is 
alone,  for  certain  purposes,  recognized,  but  still  it  is  quite 
the  familiar  practice  to  make  the  rights  of  cestui*  que 
trust  available  by  distringas,  injunction  and  otherwise. 
Here  the  stock,  in  point  of  law,  must  be  considered  as 
still  standing  in  the  joint  names  of  Taylor  and  Bright, 
and, to  be  still  subject  to  the  equitable  rights  of  the 
Plaintiff  as  against  the  legal  title  in  the  assignees  of 
Bright  The  fraudulent  act  of  the  trustee  might  estop 
him  as  to  his  own  interest,  but  it  could  never  do  so  as 
regarded  the  interest  of  his  cestui  que  trust,  who  has  a 
right  to  relief  as  against  the  legal  title  which  has  never 
been  changed  by  the  forged  deed,  or  been  transferred  by 
the  wrongful  act  of  the  corporation.  Although  the  com- 
pany were  not  bound  to  recognize  any  equities,  yet 
they  were  bound  to  regard  and  protect  the  legal  right, 
and  to  preserve  the  registry  unaltered,  unless  authorized 
by  a  deed  duly  executed  by  all  proper  parties,  whose 
names  appeared  on  the  register.  Here  they  have  acted  on 
a  forged  deed,  which  is  a  nullity,  and  the  Plaintiff  is 
entited  to  enforce  the  right  of  Taylor,  and  to  be  placed 
in  the  same  position  he  would  have  been  in,  if  the 
Company  had  not  changed  their  register  by  virtue  of  a 

void 
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void  deed.      That  would  replace  on  the  register  of 

shareholders  the  names  of  Taylor  and  Bright  as  from 

the  15th  of  September,  1852.    Then,  by  the  death  of      Ta™or 

Mr,  Taylor,  on  the  26th  of  January,  1856,  the  legal      .The 
•   i  iii  -i         vi   •    i  i  iii  Midland 

right  would  have  survived  to  Bright,  and  would  be  now      Railway 

vested  in  his  assignees,  and  consequently  the  Plaintiff     CoMI,AKir' 

would  be  enabled  to  pursue  his  remedy  against  them. 

The  facts  and  the  authorities  shew,  that  the  Plaintiff 
could  not  proceed  at  law,  and  that  his  proper  remedy  is 
in  equity. 

Sir  Hugh  Cairns  and  Mr.  Speed,  for  the  company. 

By  the  30th  section  of  their  act  (7  Vict.  c.  xviii), 
the  company  is  absolved  from  every  obligation  to 
notice  trusts  or  equities  affecting  the  shares  or  stock, 
and,  apart  from  some  existing  legal  liability,  the  com- 
pany  cannot  be  called  on  to  replace  stock  improperly 
transferred.  Their  liability  in  a  Court  of  Law  is  the 
limit  of  their  liability  in  Equity. 

It  is  true,  that  where  a  trustee  has  a  clear  legal 
title  as  Bgainst  the  company,  the  Court  will  fix  on  it, 
as  against  the  trustee,  any  existing  equities,  to  the  extent 
of  his  legal  title,  but  only  through  him  and  to  the  limited 
extent  of  his  right  against  the  company.  But  where 
there  is  no  legal  claim  upon  the  company,  it  cannot  be 
made  subject  to  any  equitable  liability  whatever ;  for  in 
respect  to  such  matters,  no  equity  can  attach  on  them 
distinct  from  their  legal  liability. 

The  Plaintiff  admits,  in  the  twenty-first  paragraph  of 
his  bill,  that  neither  he  nor  any  other  person  has  any 
legal  right  against  the  company  on  which  his  claim  can 
operate.  He  alleges  distinctly  that  "  no  proceeding  at 
law  can  be  taken  against  the  company,  in  respect  of  the 

said 
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said  shares/*  and  that,  therefore,  it  is  necessary  for  him 
to  come  into  equity.  This  admission  puts  him  out  of 
Court. 

But  apart  from  this  admission,  the  company  are 
under  no  liability  to  the  Plaintiff  in  this  case.  The 
forged  deed  was  effective  against  and  binding  upon 
Bright,  though  void  as  against  Taylor,  who,  during  his 
life,  might  have  complained  of  the  transfer  made  without 
his  authority ;  but  when  Taylor  died,  other  legal  rights 
arose,  Bright  became  the  sole  legal  owner  of  the  stock, 
and  he  and  all  claiming  under  him  were  estopped  from 
saying  to  the  company,  that  the  stock  did  not  pass  by 
the  deed  duly  executed  by  him.  That  deed  would  have 
been  a  complete  justification,  at  law,  as  against  Bright 
and  all  claiming  under  him,  for  the  transfer  which  the 
company  had  made. 

Suppose  the  stock  were  re-transferred  according  to  the 
legal  title,  it  would  either  be  standing  in  the  name  of 
Bright  alone,  or  he  would  be  the  legal  owner  by  sur- 
vivorship, and  through  him,  alone,  could  the  Plaintiff's 
equity  attach,  and  this  was  barred  by  Bright'*  deed. 

The  cases  cited  are  distinguishable  from  the  present. 
In  Sloman  v.  The  Bank  of  England  (a),  the  trustee 
whose  name  had  been  forged  was  still  living ;  he  there- 
fore had  a  clear  legal  right,  as  against  the  company,  to 
have  his  stock,  which  had  been  transferred  without  his 
authority,  re-transferred ;  Davis  v.  The  Bank  of  Eng- 
land(&).  His  cestuis  que  trust  had  also,  by  means  of  his 
legal  right,  the  power  to  enforce  their  equitable  claims 
in  this  Court,  and  it  was  immaterial  whether,  they  were 
Plaintiffs  or  Defendants  to  the  suit.    Again,  in  Ashbyv. 

Blackwett 

(«)  14  Sim.  475*  (6)  2  Bing.  39l 
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Blackwell  (a),  the  person  whose  name  had  been  forged 
was  living. 

The  cases  of  a  railway  company  and  of  the  Bank  of 
England  are  distinguishable.  The  bank  takes  on  itself 
to  see  that  the  persons  making  the  transfer  in  its  books 
are  authorized  to  do  so,  it  requires  their  identity  to  be 
proved,  and  where  the  transfer  is  by  power  of  attorney, 
it  prescribes  the  form  of  the  power  and  the  formalities  of 
its  execution.  But  in  the  case  of  a  railway  company, 
the  transfer  is  by  a  deed  prepared  independent  of  any 
control  of  the  company,  the  purchaser  takes  on  himself 
the  risk  and  duty  of  seeing  to  its  regularity,  and  he  is 
bound*  to  see  that  it  is  executed  by  the  proper  person. 
The  company  merely  register  it  when  presented  to  them 
for  that  purpose.  In  Ashby  v.  Blackwell (b\  the  com- 
pany was  held  liable,  because  everything  required  to  be 
done  was  done  by  the  company,  and  there  was  no  deed 
of  transfer  as  in  this  case.  There,  upon  the  application 
of  Price,  assuming  to  have  authority,  the  company  trans- 
ferred the  stock  to  a  purchaser  and  having  admitted  his 
right,  they  were  not  afterwards  allowed  to  dispute  their 
own  act  or  to  allege  their  own  negligence. 

If  there  has  been  a  loss,  it  has  arisen  from  no  default 
of  the  company,  the  purchaser,  who  brought  the  trans- 
fer for  registration  and  impliedly  pledged  himself  for 
its  regularity,  is  bound  to  make  it  good,  and  not  the 
company;  Hare  v.  The  London  and  North  Western 
Railway  Company  (c). 

The  Plaintiff  is  barred  by  length  of  time  and  by  his 
laches  in  asserting  his  claim.  The  company  have  acted 
innocently,  and  have  been  seriously  prejudiced  by  the 

delay. 
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delay.  Both  Bright  and  Taylor  are  dead,  and  the  com- 
pany are  now  unable  to  obtain  a  discovery  from  them. 

This  stock  was  partnership  property,  and  the  com- 
pany cannot  be  made  liable  beyond  the  extent  of 
Taylor's  interest  in  it.  This  would  render  it  necessary 
to  take  the  partnership  accounts,  which  shews  that  the 
company  ought  not  to  be  mixed  up  in  such  complicated 
equities. 

Mr.  Kar slake y  for  the  assignees  of  Bright 


The  Master  of  the  Rolls  (without  hearing  a  reply). 

I  apprehend  that  the  argument  on  behalf  of  the 
Defendants,  founded  on  the  clause  of  the  statute  which 
exempts  the  company  from  being  bound  to  notice  any 
trusts,  has  no  application  to  this  case  :  all  that  is  meant 
by  that  section  is  this :—  That  the  nominal  owners  in  the 
books  of  the  company  shall  be  treated  as  the  real 
owners,  and  that  the  company  are  not  bound  to  look  to 
anyone  else,  and  that  no  equity  which  may  exist  in  any 
other  person,  who  may  be  the  real  owner,  and  that  no 
notice  which  may  be  given  of  such  equity  to  the  com- 
pany, is  to  affect  the  company;  or  to  interfere  with  their 
duty  to  obey  the  order  of  the  nominal  owner  to  transfer 
the  shares  in  their  books. 

In  the  present  case,  the  shares  stood  in  the  names 
of  two  gentlemen  who  were  both  the  nominal  and  the 
real  owners,  and  they  could  have  made  a  perfectly  good 
transfer  of  them,  but  a  transfer  was  made  in  which  the 
name  of  one  of  them  was  forged.  I  adopt  the  doctrine 
laid  down  in  Davis  v.  The  Bank  of  England  (a),  that 
the  deed  by  which  the  transfer  was  made  was  a  mere 

nullity. 

(a)  2  King*  402. 
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nullity.  It  is  exactly  the  same  as  if  a  transfer  had  been 
made  with  the  name  of  Mr.  John  Taylor  in  blank. 
Assuming  the  forgery  to  be  proved,  which  it  appears 
to  be  in  this  case,  I  am  of  opinion  that  the  deed  amounts 
to  nothing.  Then  the  case  is,  that  the  stock  is  still 
remaining.  It  is  said,  that  the  only  person  who  is  en- 
titled to  come  for  it  is  Mr.  Bright.  But  that  is  a  mis- 
apprehension. What  the  Court  would  do  in  any  case 
where  stock  is  standing  in  the  names  of  trustees,  which 
the  cestui  que  trust  applied  for,  is  this: — Although  it  is 
bound  to  obey  the  act  of  parliament,  and  although  the 
company  are  also  bound  by  it  to  take  no  notice  of  any 
trust  whatever,  yet  if  stock  is  standing  in  any  railway 
company  in  the  name  of  a  trustee,  who  holds  it  abso- 
lutely for  a  particular  person,  and  the  trustee  thinks  fit 
to  refuse  to  transfer  it  to  him,  the  cestui  que  trust  may 
file  a  bill  in  this  Court  against  the  trustee  and  the  com- 
pany, requiring  the  trustee  to  transfer,  and  the  company 
to  allow  the  transfer  to  be  made  to  him,  and  the  Court 
would  order  such  a  transfer  to  be  made.  This  is  nothing 
more  than  that  case.  Assuming  the  stock  to  be  now 
standing  in  the  names  of  the  trustees,  this  is  nothing 
more  than  the  case  of  a  cestui  que  trust  coming  and 
saying,  "  I  am  the  sole  owner  of  that  stock,  and  I 
require  both  the  trustees  and  the  company  to  do  such 
acts  as  are  necessary  for  transferring  that  stock  into 
my  name."  I  am  totally  at  a  loss  to  follow  the  argu- 
ment put  forward  to  this  effect : — that  an  equity  of  that 
description  can  only  attach,  in  a  case  where  there  is  a 
legal  right  vested  in  some  body  to  6ue  the  company  at 
law.  I  admit  that  the  nominal  owners  are,  for  the  pur- 
poses of  the  company,  the  real  owners,  yet  the  moment 
it  is  established  in  a  suit  who  are  the  real  owners,  it 
would  be  impossible  for  the  company  to  say,  in  a  Court 
of  Equity,  with  that  stock  in  their  books,  that  the  real 
owner  is  not  entitled  to  receive  it,  unless  there  be  some 
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person  who  would  have  a  nominal  right  to  sue  at  law 
in  respect  of  it.  That  would  be  a  new  doctrine,  and 
it  would  be  a  very  unfortunate  one,  the  result  of  which 
would  be  to  defeat  the  rights  of  parties  by  what  can 
only  be  regarded  as  the  purest  technicality.  It  is  ad- 
mitted that  the  right  of  the  real  owners  would  exist  as 
long  as  both  the  trustees  were  alive!  but  the  accidental 
circumstance  of  the  surviving  trustee  refusing  or  being 
unable  to  sue  at  law  is  to  put  an  end  to  that  right,  or  at 
least  to  the  possibility  of  enforcing  it.  And  that  though, 
if  Taylor  had  survived,  the  company  could  not  have 
resisted  his  right,  as  Bright  survived  the  means  of  en* 
forcing  it  is  gone.  I  am  of  opinion  that  this  contention 
cannot  be  supported,  and  that  there  is  no  ground  for 
saying,  that  the  real  owner  of  stock  standing  in  the 
names  of  trustees  in  the  books  of  a  railway  company 
can  be  defeated,  or  that  the  company  can  take  pos- 
session of  that  stock  (assuming  it  to  exist),  and  claim  it 
beneficially,  upon  the  sole  ground  that,  from  accidental 
circumstances,  there  is  no  nominal  Plaintiff  who  could 
sue  them  at  law,  although  the  stock  stands  in  their 
books  of  which  they  are  not  the  owners. 


I  therefore  am  of  opinion,  assuming  the  transfer  to 
be  void,  that  this  stock,  of  which  the  Plaintiff  has 
established  that  he  is  the  owner,  must  be  treated  as 
so  much  stock  now  standing  in  the  company's  books 
in  the  names  of  the  two  trustees.  It  is  exactly  the 
same  as  if  the  company  had  been  induced,  by  some 
fraudulent  representations,  to  make  a  transfer  of  stock, 
in  a  case  where  no  deed  at  all  had  been  executed  by 
the  trustees.  The  company  have  made  a  nominal 
transfer  of  stock  to  another  person,  upon  an  instru- 
ment which  amounted  to  nothing,  and  that  stock  must 
be  treated  as  still  in  their  books  in  the  names  of  the 
trustees,  and  which  the  person  beneficially  entitled  has  a 

right 


CASES  IN  CHANCERY. 


301 


right  to  come  here  to  get  it  transferred  to  him,  or  if  he 
were  an  infant  to  have  new  trustees  appointed,  into 
whose  names  the  stock  should  be  transferred. 

Another  argument  of  the  company  is,  that  they  are 
entitled  to  everything  that  Bright  is  entitled  to,  and 
that  if  the  partnership  accounts  were  taken,  it  might  be 
found  that  a  balance  was  coming  to  him,  and  that  he  was 
entitled  to  the  whole  of  the  stock,  but  that  it  would  be 
a  total  violation  of  the  principles  of  the  act  of  parliament 
to  suppose  that,  in  spite  of  these  provisions,  the  railway 
company  could  be  dragged  through  taking  the  accounts 
of  a  contested  partnership,  in  order  to  establish  what 
may  be  their  right.  But,  admitting  the  premises,  the 
conclusion  would  not  follow,  for  in  this  respect  the  com- 
pany could  not  appear  as  owners  of  the  stock,  but  only 
in  the  character  of  creditors  of  Bright.  They  fill  here 
two  characters,  they  are  the  company  in  whose  books 
the  stock  is  placed  in  the  names  of  trustees,  and 
totally  independent  of  that,  they  happen  to  have,  by 
reason  of  certain  dealings,  a  right  to  such  interest  as 
one  of  the  cestuis  que  trust  has  in  the  fund.  They  have 
a  right  of  action  against  Bright  for  the  amount  he  has 
defrauded  them  of,  and  if  he  had  been  alive,  and  able 
to  pay,  they  might  and  would  have  recovered  the  total 
amount  of  the  loss  which  they  have  sustained  against 
him  at  law;  but  in  respect  of  that,  if  they  had  a  judg- 
ment, they  could  come  against  this  solely,  because  it 
was  the  property  of  Bright;  and  in  that  respect  their 
interest  is  totally  distinct  from  their  duties  to  the  share- 
holders of  the  company.  In  that  respect,  they  merely 
stand  in  the  same  situation  as  if  they  had  advanced 
money  to  Bright  or  any  other  person  on  the  security 
of  his  interest  in  these  shares.  The  clause,  therefore, 
in  the  act  of  parliament  which  says  that  trusts  are  not 
to  be  recognized,  in  no  degree  affects  this  question. 

The 
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The  ground  on  which  I  proceed  is  this:— I  treat  this 
instrument  of  transfer  as  a  mere  nullity,  and  I  look  on 
the  case  as  if  the  stock  were  now  standing  in  the  books 
in  the  names  of  the  two  trustees,  and  as  if  the  cestui  que 
trust  entitled  to  the  whole  of  that  fund  came  here  to 
require  the  trustees  and  the  company  to  transfer  that 
stock  to  him. 


So  considering  it,  I  am  of  opinion  that  be  is  entitled 
to  a  decree  according  to  the  form  in  which  he  asks  it, 
giving  the  company  credit  for  all  the  dividends  which 
Mr.  Taylor  in  fact  received,  although  derived  from  a 
different  source.  The  company  will  also  be  entitled  to 
stand  in  the  place  of  Bright  to  the  extent  of  any  thing 
coming  to  him  on  taking  the  partnership  accounts,  and 
to  have  a  lien  on  the  stock  for  the  amount. 


Note. — On  taking  the  partnership  accounts,  25,528/.  were  found 
due  from  the  estate  of  Bright  to  die  estate  of  Taylor,  and  on  further 
consideration  on  the  15th  of  March,  1861,  a  final  decree  was  made 
for  the  Plaintiff.  The  Defendants  have  however  appealed,  directly, 
to  the  House  of  Lords. 
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HARCOURT  v.  WHITE.  ,9- 

May  Q3. 

JOHN  LORD  SEL8EY  died  in  June,  1816.    The  Time  it  a  bar 

*     tenants  for  life  under  hia   will   had,  under  the  ijjjj^ 

provisions  contained  therein,  and  in  a  subsequent  act  independent 

of  parliament  of  the  59  Geo.  3,  a  limited   power  of  °f  Limitation!. 

cutting  timber  on  his  Sussex  estate.    This  limit  was     Bill  by  tc- 

substantially  as  follows:— The  tenants  for  life  might  remainder 

cut  timber  annually  to  the  amount  of  1,600/.  a  year  aga"»llJ»e 

J  '  J         representatives 

down  to  June,  1826,  and  from  that  time  until  June,  of  a  prior  to-  . 
1846,  they  were  precluded  from  cutting  timber,  unless  fo^nwcount 
sanctioned  by  this  Court,  but  after  June,  1846,  the  of  timber  im- 

power  to  cut  to  the  extent  of  1,500/.  revived.  SbiwssedCwith 

costs,  on  ac- 

Aviii*i  i  *       •■>      *     s-t  ,        count  of  the 

On   the  death   of  the  testator,  John  Lord    Sthey  delay,  the  bill 

(1816),  his  son  Henry  Lord  Selsey  became  tenant  for  {J^ ^|gimtn 

life  in  possession.  nearly  twenty 

years  after  the 

Henry  Lord  Selsey  died  on  the  10th  of  March,  1838,  first  tenant  for 
having  by  his  will  devised  his  real  and  personal  estate  llfe* 
(except  his  real  estate  in  Berkshire)  to  trustees,  upon  created  by 
trust  for  sale  and  out  of  the  money  arising  therefrom,  his^eaUstate 
to   "  pay,  satisfy  and    discharge  all    his  just  debts,  for  payment 

*  1  A    *      !  ♦  t  A    1  •  A    ofhisdtbtf, 

funeral  and  testamentary  expenses    and  legacies,  and  do*,  not  re- 
pay  the  surplus  as  therein  mentioned.  ^'to"?  * 

consequences 

Upon  the  death  of  Henry  Lord  Selsey t  the  Plaintiff,  gj^jj^ 
the  Honorable  Caroline  Mary  Vernon  Harcourt  became  or  acquie- 
tenant  for  life  in  possession,  under  the  will  of  John  ^^^  or 
Lord  Selsey.  Imtfki* 

On  the  8th  of  March,  1858,  Mrs.  Vernon  Harcourt 

and  her  husband  filed  their  bill  against  the  surviving 

yol.  xxviii— ii.  x  executor 


Harcourt 

V. 
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1860.  executor  and  trustee  of  Henry  Lord  Selsey,  the  Marquis 
of  Clanricarde,  who  was  entitled  to  the  surplus  of  the 
sale,  and  the  representatives  of  the  devisee  of  the  Berk' 

White.  sfcre  estates,  alleging  that  Henry  Lord  Selsey,  be- 
tween the  month  of  June,  1816  (when  he  entered  into 
possession  of  the  freehold  estates  devised  to  him  for 
life,  by  the  will  of  John  Lord  Selsey),  and  the  1st  of 
June,  1826,  when  the  restriction  in  the  act  of  par- 
liament came  into  operation,  Henry  Lord  Sekey,  in 
contravention  of  the  restriction  against  the  cutting  of 
timber  in  the  will  of  John  Lord  Selsey  contained,  cut 
and  felled  large  quantities  of  timber  in  or  upon  the 
freehold  estates  in  Sussex,  much  exceeding  in  value 
1,500/.  per  annum,  calculated  one  year  with  another, 
during  the  last-mentioned  period,  and  other  than  timber 
cut  for  the  necessary  and  ordinary  repairs  of  the  estate, 
or  for  completing  West  Dean  House;  and  also,  that 
between  the  1st  of  June,  1826,  and  the  10th  of  March, 
1838,  when  he  died,  Henry  Lord  Selsey,  in  contra- 
vention of  the  restriction  in  the  act  of  parliament  con- 
tained, cut  and  felled  upon  the  Sussex  estates,  large 
quantities  of  timber,  other  than  timber  cut  for  the 
necessary  and  ordinary  repairs  of  the  estates,  and  that 
he  had  sold  the  timber  so  cut  down  and  applied  the 
proceeds  to  his  own  use. 

The  Plaintiffs  charged,  that  by  reason  of  the  extent 
to  which  Henry  Lord  Selsey  felled  timber  upon  the 
freehold  estates  in  Sussex,  beyond  what  he  was  entitled 
to  cut,  there  had  not  been,  since  the  death  of  Henry 
Lord  Selsey,  sufficient  timber  left  standing  upon  the 
estates  to  allow  of  the  Plaintiff,  Mrs.  Vernon  Harcourt, 
cutting  timber  to  the  value  of  1,500/.  per  annum,  one 
year  with  another,  since  the  1st  of  June,  1846,  when 
the  restriction  against  cutting  timber  in  the  act  con- 
tained 
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tained    terminated,  whereby  the  Plaintiff  had    been       i860. 

seriously  injured.  v-^v^^ 

Harcourt 
v. 
The  Plaintiff  charged  that  such  cutting  of  timber,       White. 

beyond  the  extent  authorized,  was  an  act  of  waste,  for 

which  Henry  Lord  Selsey  was,  in  his  lifetime,  and  his 

estate  now  was,  accountable  in  equity,  and  that  he  was 

in  equity  a  trustee  of  the  proceeds  of  the  sale  of  the 

timber  beyond  1,5001.  per  annum,  and  that  the  amount 

of  such  moneys  with  interest  ought  to  be  answered  by 

White,  the  surviving  executor  of  Henry  Lord  Selsey,  out 

of  his  personal  estate,  and  if  the  personal  estate  should 

be  insufficient  for  that  purpose,  then  that  the  deficiency 

ought  to  be  made  good  out  of  his  real  estate. 

The  bill  prayed  an  account  of  the  timber  cut  by 
Henry  Lord  Selsey,  in  contravention  of  the  restrictions 
of  the  will  and  act  of  parliament,  and  that  his  executor 
might  make  good  the  amount,  and  that  the  personal 
and  (if  necessary)  the  real  estate  of  Henry  Lord  Selsey 
might  be  administered  for  the  benefit  of  the  Plaintiffs 
and  the  other  creditors.  That  the  portion  of  the  money 
payable  to  the  Plaintiffs  might  be  ascertained  and  paid 
to  them. 

One  of  the  defences  set  up,  and  the  only  one  to 
which  it  is  necessary  to  advert,  was  the  Statute  of 
Limitations  and  the  laches  of  the  Plaintiffs,  who  had 
filed  their  bill  (8th  March,  1858)  within  two  days  of 
twenty  years  from  the  death  of  Henry  Lord  Selsey 
(10th  March,  1838). 

Mr.  R.  Palmer,  Mr.  Faber  and  Mr.  C.  Hall,  for  the 
Plaintiffs. 

Mr.  Lloyd  and  Mr.  G.  L.  Russell,  for  the  trustees. 
x2  Mr. 
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I860.  Mr.  Selwyn  and  Mr.  Bristowe,  for  the  Marquis  of 

Clanricarde. 

On  the  question  of  waste  and  cutting  timber  beyond 
the  authority,  the  cases  of  Garth  v.  Cotton  (a) ;  Williams 
v.  The  Duke  of  Bolton  (&);  P owlet t  v.  The  Duchess  of 
Bolton  (c) ;  Tooher  v.  Annesley  (d) ;  Waldo  v.  Waldo  (e) ; 
Lushing  ton  v.  Boldero  (/  ) ;  The  Duke  of  Leeds  v.  Lord 
Amherst  (g),  were  cited ;  and  see  Phillips  v.  Barlow  (A), 

As  to  the  laches  and  delay  in  taking  proceedings  to 
establish  the  claim,  Marquis  of  Ormonde  v.  Kynersley(i); 
The  Rochdale  Canal  Company  v.  King(h) ;  Pickering  v. 
Lord  Stamford  (I) ;  Sibbering  v.  The  EarlofBalcarras(m) ; 
Browne  v.  Cross(n);  Reimers  v.Druce(o);  Bermingkam 
v,  Burke  (p);  Morse  ▼.  Thicker  (q). 

As  to  the  timber  and  its  produce  having  been  applied 
in  repairs  (r),  The  Duke  of  Marlborough  v.  St.  John  (*) ; 
Wither  v.  The  Dean,  frc.  of  Winchester  (t) ;  The  At- 
torney-General v.  Geary  (it) ;  Caldecott  v.  Brown  (x) ; 
Willson  v.  Leonard  (y);  Bissett  v.  Burgess  (z);  Powell 
v.  22te*  (<za),  were  cited. 


2Y*e  M aster  0/  the  Rolls. 

May  23.  This  is  a  suit  instituted  by  the  tenant  for  life  of  an 

estate  in  Sussex,  the  object  of  which  is  to  have  the 

produce 

(a)  1  Vet.  ten.  523;  1  White         (n)  14  Beav.  105. 

if  Tudor  t  Lead.  Cat.  559.  (0)  23  Beav.  145. 

(A)  1  Cox,  72.  (/>)  2  Jones  4*  £•  699. 

(c)  3  J'ei.  374.  (?)  5  Hair,  79. 

(</)  5  Sim.  235.  (r)  Co.  Lilt.  53  (6). 

(0  12  Sim.  107.  (0  5  De  Gex  if  Sm.  174, 

(/)  15  Beav.  1.  (/)  3  A/er.  421. 

(g)  20  Beav.  239.  (u)  3  Mr.  513. 

(A)  14  Sim.  263.  (;)  2  tfart,  144. 

(i)  5  Mad.  369.  (y)  3  Beav.  373. 

(ft)  2  Sim.  N.  8.  78.  (1)  23  Beav.  278. 

(/)  2  F«.  Jim.  272.  (<ra)  7  Jrfo/.  4*  £.  426. 

(»)  3  De  Gex  if  Sm.  735. 
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produce  of  some  timber  improperly  cut  by  the  last  1860. 
antecedent  tenant  for  lire,  raised  out  of  his  estate  and 
invested  for  the  benefit  of  the  Plaintiff  and  the  persons 
interested  in  the  property.  The  tenant  for  life,  whose 
estate  is  sought  to  be  made  liable  to  make  good  this 
amount  is  Henry  Lord  Selsey,  who  died  on  the  10th  of 
March,  1838.  The  present  bill  was  filed  on  the  8th  of 
March,  1858,  two  days  before  the  expiration  of  twenty 
years  from  the  time  the  Plaintiff's  right  first  accrued, 
and  from  the  time  when  she  was  entitled  to  enforce  the 
claim  made  by  this  bill. 

The  principal  defence  raised  by  the  Defendant  Lord 
Clanricarde,  who,  under  the  will  of^Henry  Lord  Selsey, 
is  mainly  interested  in  this  question,  rests  upon  the  time 
which  has  elapsed.  If  this  defence  should  fail,  then 
various  other  questions  arise,  one  of  which  is,  whether 
the  estate  of  Henry  Lord  Selsey  is  entitled  to  have 
credit  for  the  amount  of  the  money  arising  from  the 
sale  of  timber,  which  was  by  bim  laid  out  for  the 
permanent  benefit  of  the  property,  and  what  was  the 
amount  of  the  money  so  laid  out,  and  also  whether, 
under  the  terms  of  the  will  and  of  the  private  act  of 
parliament  which  regulates  this  matter,  any,  and  if  any, 
what  portion  of  the  money  expended  in  the  repairs 
was  justifiable  and  ought  now  to  be  repaid. 

The  question  of  time  is  most  important,  and  that 
I  proceed  to  consider  first.  In  doing  so,  it  must  be 
assumed,  that  Henry  Lord  Selsey,  in  his  lifetime,  and 
his  estate  after  his  decease  were  liable  to  make  good  the 
value  of  the  timber  cut  and  not  authorzied  by  the  will 
of  John  Lord  Selsey,  or  by  the  private  act  of  parlia- 
ment. 

It  is  not  disputed  that  the  Statute  of  Limitations  will 

hbt 


Harcourt 

V. 
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1860.  not  constitute  a  bar,  unless  the  full  period  of  twenty 
years  has  expired,  or  at  least,  if  this  proposition  be  not 
admitted,  it  is  one  which  in  my  opinion  does  not  admit 

White.  0f  any  reasonable  question.  But  the  real  question  is 
this : — where  an  expectant  tenant  for  life  in  remainder 
sees  a  tenant  for  life  in  possession  improperly  cut  timber, 
and  not  only  takes  no  step  to  prevent  it  during  his  life, 
but  does  not,  for  nearly  twenty  years  after  his  death, 
seek  to  make  his  estate  liable  for  those  acts,  whether,  in 
such  a  case,  a  Court  of  Equity  will  afford  relief  to  the 
tenant  for  life  in  remainder,  and  after  this  lapse  of  time, 
charge  the  estate  of  the  prior  tenant  for  life  with  the 
burden  of  making  good  the  value  of  the  timber  so  cut 
by  him. 

In  considering  cases  of  this  character,  it  is  essential  to 
distinguish,  in  the  first  place,  between  cases  of  trust, 
where  the  property  to  which  the  trust  attaches  remain 
in  specie,  and  those  where  the  right  to  redress  is  to  have 
the  property  replaced  or  the  value  of  it  made  good  ;  and 
in  considering  how  far  those  cases  are  affected  by  the 
personal  conduct  of  the  Plaintiff,  it  is  important  to  dis- 
tinguish between  mere  negligence  and  acquiescence.  In 
the  first  place,  it  is  to  be  observed,  that  this  is  not  the  case 
of  a  claim  made  to  a  trust  fund  still  in  existence  in  the 
hands  of  a  trustee  or  persons  claiming  under  him,  if  it 
were,  time  would  have  little  or  nothing  to  do  with  the  ques- 
tion. I  state  my  opinion  upon  this  point,  first,  because 
the  importance  of  this  was  felt  so  strongly  by  the  counsel 
for  Mrs.  Harcourt,  that  it  was  strongly  urged  upon  me, 
that  the  fact  of  Henry  Lord  Selsey  having  devised  an 
estate  in  trust  for  the  payment  of  his  debts  created  a 
trust  property  in  specie,  which  prevented  any  operation 
of  lapse  of  time,  but  I  do  not  acquiesce  in  that  argu- 
ment. The  property,  it  is  true,  is  devised  to  pay  the 
debts  of  Henry  Lord  Selsey,  and  if  the  amount  of  the 

money 
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money  due  in  respect  of  timber  cut  had  been  ascertained  i860, 
and  established  in  his  lifetime,  either  in  *  suit  insti-  v^-v-^/ 
tuted  for  that  purpose,  or  by  arrangement  between  the  "covkt 
parties,  the  case  would  have  presented  a  very  different  Whits. 
aspect  under  the  trust  contained  in  Henry  Lord  Selsey'a 
will.  So  if,  independently  of  that  will,  a  sum  had  been 
set  apart  as  a  fund  to  answer  the  value  of  the  timber 
so  cut,  a  trust  fund  would  have  existed  which  must 
have  been  restored.  Here  the  question  of  time  is  para- 
mount to  and  independent  of  the  trust  created  for  the 
payment  of  debts.  The  creation  of  such  a  trust  does 
not  create  a  debt  where  none  existed  before,  or  remove 
from  the  creditor  the  consequences  arising  from  bis  negli- 
gence or  acquiescence,  whether  expressed  or  implied. 
The  distinction  I  wish  to  point  out  may  be  made  more 
distinct,  by  referring  to  such  a  case  as  that  of  Phillipo  ' 
v.  Munnings  (a),  were  a  sura  of  400/.,  which  was  the 
amount  of  a  legacy,  was  invested  or  set  apart  in  specie 
in  the  name  of  the  executors,  who  constituted  themselves 
the  trustees  of  it.  The  fund  was  in  existence  as  a  trust 
fund,  and  it  was  held  that  the  legatee  was  not  barred 
by  lapse  of  time.  But  if  the  legacy  had  not  been  set 
apart  as  a  trust  fund,  a  will  made  by  the  surviving 
executor  only,  or  by  both  executors,  creating  a  trust  for 
the  payment  of  their  debts,  would  not  have  created  a 
trust  fund,  which,  in  that  case,  would  have  prevented 
the  lapse  of  time  from  having  any  operation  as  a  bar  to 
the  demand. 

The  real  question  here  is  this : — nearly  twenty  years 
before  the  bill  was  filed,  the  Plaintiff  knew  that  Henry 
Lord  Selsey's  estate  was  liable  to  make  good  the  value 
of  the  timber  he  had  cut.  She  takes  no  step  to  enforce 
this  right  until  within  a  few  days  of  the  expiration  of 

twenty 
(a)  2  Myh  $  Cr.  309; 
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I860.  twenty  year*,  and  it  then  becomes  essential  to  consider, 
whether,  by  actual  or  implied  acquiescence  or  by  negli- 
gence, she  has  not  lost  the  right  she  formerly  possessed. 
In  this  case  there  is  no  express  or  active  acquiescence ; 
the  question  of  acquiescence,  therefore,  is  confined  solely 
to  what  may  be  inferred  from  the  length  of  time  which 
has  elapsed ;  in  other  words,  the  case  is  one  of  negli- 
gence to  enforce  her  rights.  The  Court  of  Chancery, 
very  wisely  in  my  opinion,  wholly  independently  of 
any  Statute  of  Limitations  but  simply  as  enforcing  one 
of  the  doctrines  of  equity,  is  averse  to  the  assertion  of 
stale  demands.  The  books  abound  with  cases  of  gross 
breaches  of  trust,  not  complained  of  for  a  considerable 
number  of  years  and  not  affected  by  the  statute,  where 
the  Court  has  not  interfered  to  afford  any  redress,  at 
the  instance  of  one,  who,  knowing  his  right,  has  for 
many  years  forborne  to  enforce  it.  In  Roberts  v.  Tun- 
stall  {a),  the  tenant  for  life  of  an  estate,  who  was  trus- 
tee of  the  remainder  in  fee,  bought  from  her  cestui  que 
trust  that  remainder  in  fee  at  an  under  value,  and  died 
having  devised  the  estate  to  her  son  and  charged  it  with 
the  payment  of  her  debts.  Fourteen  years  and  a  half 
after  her  death,  and  seventeen  years  after  the  transac- 
tion itself  had  occurred,  one  of  the  cestuis  que  trust  filed 
a  bill  to  set  aside  the  sale,  alleging  that  poverty  (the 
existence  of  which  was  proved)  had  alone  prevented 
him  from  instituting  the  suit,  the  Court  however  de- 
clined to  interfere,  solely  upon  the  ground  of  the  lapse 
of  time. 

The  Vice-Chancellor,  in  his  judgment  on  that  oc- 
casion, goes  through  the  cases  which  had  preceded  and 
which  establish  the  same  result.  One  of  those  is  Price 
v.  Byrn  (b)9  of  a  similar  character  to  that  which  was 
eitedt     Gregory  v.  Gregory  (c)  is  another  instance  of 

a  similar 

(a)  4  Hw,  257.  5  Vet.  681. 

(b)  Cited  by  Lord  Alvanley  in         (c)  Sir  George  Cooper,  201* 
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a  similar  decision  by  Sir  William  6hrant9  where  a  trus-  I860, 
tee  of  a  reversionary  interest  had  bought  it  from  his 
cestui  que  trust  at  an  under  value,  which  was  not  com- 
plained of  for  a  period  of  eighteen  years.  Sibbering  v. 
Earl  Balcarras  (a)  is  a  similar  case,  although  less  ap- 
posite to  that  before  me,  where  the  time  was  twenty- 
four  years,  and  there  had  been  subsequent  acts  which 
might  be  treated  as  acquiescence  on  the  part  of  the 
Plaintiff. 

In  order  to  get  rid  of  the  effect  of  those  cases,  it  may 
be  urged,  that  they  were  all  instances  of  purchases  of 
property  sought  to  be  set  aside,  and  that  no  one  of  them 
was  the  case  of  a  debt  sought  to  be  enforced  and  not 
barred  by  the  Statute.  But  I  am  unable  to  see  any 
distinction,  for  this  purpose,  between  the  purchase  of  a 
reversionary  interest,  whether  it  be  in  land  or  stock,  or 
a  pecuniary  legacy ;  they  must  all,  I  think,  rest  upon 
the  same  grounds ;  and  yet,  in  the  two  latter  cases,  it 
resolves  itself  simply  into  pecuniary  demand. 

Suppose  that,  on  the  dissolution  of  a  partnership 
between  two  parties,  no  account  is  stated,  no  money  paid 
and  one  continues  to  carry  on  the  business  on  his  own 
account,  would  this  Court,  after  the  lapse  of  nearly  twenty 
years,  allow  the  retiring  partner  to  call  for  an  account  of 
what  was  due  to  him  on  the  balance  of  the  partnership 
dealings  or  transactions,  or  to  compel  the  continuing 
trader,  not  merely  to  make  good  that  amount,  but  also 
the  profits  arising  from  the  continuance  of  that  amount  in 
the  business  carried  on  by  him  ?  I  am  of  opinion  that 
it  would  not,  and  that  this  Court  would  say,  that  it 
must  be  considered  to  have  been  the  implied  agree- 
ment between  them,  that  the  accounts  on  both  sides  were 

balanced 

(a)  3  De  Get  <jr  Sm.  735. 
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1860.  balanced  or  nearly  so,  and  that  no  claim  could  be  made 
after  the  lapse  of  so  long  a  period  of  time.  Would  the 
case  be  altered,  if  the  continuing  partner  died  shortly 
after  the  dissolution,  and  by  will  had  given  all  his  pro- 
perty in  trust  for  the  payment  of  his  debts,  and  subject 
thereto  to  his  son,  who  afterwards  carried  on  the  same 
business  for  twenty  years,  without  being  called  upon  to 
account  to  his  retiring  partner?  I  again  state  my 
opinion,  that  consistently  with  the  doctrine  prevailing  in 
Courts  of  Equity,  this  Court  would  not  afford  aasiataaoe 
in  any  such  case,  and  (hat  is  very  analogous  to  the  pre- 
sent. Courts  of  Equity  have  constantly  discouraged 
stale  demands ;  and  in  Pickering  v.  Lord  Stamford  (a), 
the  Master  of  the  Rolls  observed,  that  "  the  very  for- 
bearance to  make  the  demand  affords  a  presumption 
either  that  the  claimant  is  conscious  it  was  satisfied  or 
that  he  intended  to  relinquish  it/' 

Here  the  claim  is  made  in  respect  of  timber  cut  during 
sixteen  years'  enjoyment  of  the  property  by  a  tenant  for 
life,  who  died  in  March,  1838,  and  all  this  was  at  the 
time  within  the  knowledge  of  the  present  Plaintiff,  who 
seeks  redress  in  March,  1868. 

I  have  myself  acted  strictly  upon  this  principle,  which 
I  have  endeavoured  to  enunciate,  and  I  should  be  acting 
contrary  to  it  and  to  the  cases  which  I  have  cited  were 
I  to  hold  that  such  a  claim  as  the  present  could  be  sus- 
tained. 

Without,  therefore,  entering  into  the  other  circum- 
stances of  the  case,  I  am  of  opinion  that  time  alone 
forms,  in  Equity,  a  bar  to  the  Plaintiff's  demand, 
although  the  Statute  of  Limitations  has  no  application 
to  the  case. 

The  bill  must  be  dismissed  with  costs, 
(a}  2  Va.jun.  583. 
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1860. 


AINSL1E  v.  HARCOURT.  April  w. 

May  23. 

npHE  question  in  this  cause  was,  by  whom  and  m  Under « trust 

what  proportions  the  fines  paid  for  the  renewals  of  ^iT^^TtiT 

some  leaseholds  were  to  be  borne,  as  between  the  sue-  rente  or  by 

cessive  limited  owners  of  the  estates.    The  leaseholds  JJereof?6 

belonged  to  the  family  of  Lord  Selsey,  and  it  is  first  ne-  Held,  that  the 

cessary  to  explain  the  devolution  of  them,  which  was  as  newa]  mustbe 

follows :—  k0™  by  the 

successive 

tenants  for  life, 

In  1808,  James  Lord  Selsey  died,  and  was  succeeded  f*  <* the  «■- 
*  .  tate,  in  proper* 

by  his  son  John  Lord  Selsey,  who  died  in  June,  1816,  tion  to  their 

and  was  succeeded  by  his  son  Henry  Lord  Selsey,  who  j^eJ|*  tflhl~ 

died  without  issue  on  the  10th  of  March,  1838,  and  the  property. 

Defendant  the  Honorable  Mrs.  Vernon  Harcourt,  was  trust  to  renew 

the  only  remaining  child  of  John  Lord  Selsey.  leaseholds  by 

jo  *  sale  or  by  mort- 

gage of  an  in- 

The  leaseholds  were  three,  viz.,  (i),  the   Wisborough  2£5:— Held 
Green  estate,  held  for  three  lives  and  renewable,  by  that  the  fines 
custom,  on  the  death  of  any  of  the  three  lives ;  (ii),  the  hy  ^^  or 
Amberley  estate,  held  for  twenty  one  years  and  renew-  mortgage  of 
able,  by  custom,  every  four  years ;  and  (iii),  the  West  and  that  the 
Dean  estate,  renewable,  by  custom,  every  seventh  year,  JIJ^Jj^6^ 

were  only 

By  indenture  dated  in  1806,  the  Wisborough  Green  ^wnndth°e^!p 

estate  was  conveyed  to  trustees,  upon  trust  in  the  first  terest  on  the 

place,  by  and  out  of  the  rents  and  profits  of  the  Wis-  m  Th^fepre- 

borough   Green  estate,  to  pay  the  rent  reserved,  and  ■enuthres  of 

i  1.//.1  *  a  deceased 

also  to  renew  the  indenture  of  lease  and  every  future  tenant  for  life* 

lease  to  be  thereafter  obtained  of  the  said  Wisborough  j^SjJ1* 

Green  cannot,  after 
the  lapse  of 
nearly  twenty  years  from  his  death,  maintain  a  claim  to  he  recouped  moneys  ex- 
pended for  renewals  in  excess  of  what  he  was  justly  liable  to  pay. 
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I860.  Green  estate,  from  time  to  time,  when  and  so  often  as 
any  one  of  the  cestui*  que  vie  named  or  to  be  named  in 
the  said  indentore  of  lease,  or  any  such  future  lease, 
should  happen  to  die,  so  and  in  such  way  and  manner 
as,  that  the  said  estate  might  always  be  held  for  three 
concurrent  lives,  and,  for  that  purpose,  to  make  such 
surrender  or  surrenders  as  might  be  requisite  or  neces- 
sary in  that  behalf:  And  by  and  out  of  the  rents  and 
profits  of  the  said  Wisborough  Green  estate,  or  by  mort- 
gage of  the  same  premises,  or  any  part  thereof,  or  by 
such  other  ways  or  means  as  might  be  deemed  expedient, 
to  levy  and  raise  so  much  money  as  should,  from  time 
to  time,  be  necessary  and  sufficient  for  paying  the  fines, 
fees  and  expenses  attending  any  such  renewal  or  re- 
newals, and  subject  thereto  [omitting  trusts  which 
failed]  upon  trust  for  James  Lord  Selsey  for  life,  and 
afterwards  for  John  Lord  Selsey  for  life,  and  then  to 
Henry  Lord  Selsey  for  life,  with  an  ultimate  limitation 
to  James  Lord  Selsey,  his  heirs  and  assigns  for  ever. 

By  the  same  indenture,  the  Amber  ley  estate  was  as- 
signed to  trustees,  upon  trust,  in  the  first  place,  out  of 
the  rents  and  profits  thereof,  to  pay  the  rents  payable  in 
respect  thereof,  and  also  to  renew  the  leases  and  all 
future  leases  to  be  thereafter  obtained  of  the  Amberley 
estate,  at  the  usual  or  accustomed  periods  of  renewal, 
or  when  and  so  often  as  the  same  might  be  deemed  ex- 
pedient, and,  for  those  purposes,  to  make  such  surrender 
or  surrenders  as  might  be  requisite  or  necessary  in  that 
behalf:  And  by  and  out  of  the  rents  and  profits  of  the 
said  premises,  respectively  comprised  in  the  said  leases, 
or  by  mortgage  of  the  same  premises,  or  any  part 
thereof,  or  by  such  other  ways  or  means  as  might  be 
deemed  expedient,  to  levy  and  raise  do  much  money  as 
should,  from  time  to  time,  be  necessary  and  sufficient 

for 
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for  paying  the  fines,  fees  and  expenses  attending  any       I860, 
such  renewal  or  renewals,  and  subject  to  the  trusts 
aforesaid  on  the  same  as  the  Wisborough  Green  estate. 


AlNSLIE 
V. 

Harcourt. 


The  two  leasehold  estates  were  enjoyed  by  the  three 
tenants  for  life,  in  succession,  and  the  ultimate  limi- 
tation passed  by  the  will  of  John  Lord  Selsey. 

John  Lord  Selsey,  (in  substance,)  devised  his  freeholds 
and  leaseholds  in  Sussex  (including  West,  Dean  estate 
and  the  reversion  of  the  Wisborough  and  Amberley 
estates)  to  Henry  Lord  Selsey  for  life,  and  afterwards 
to  Mrs.  Harcourt  for  life,  and  afterwards  to  her  sons 
and  daughters,  with  ultimate  limitation  to  his  own 
right  heirs.  And  he  devised  other  estates  to  trustees 
upon  trust,  by  sale  or  mortgage,  to  raise  sufficient  to 
pay  his  debts  and  legacies,  and  also  all  such  sum  and 
sums  of  money  as  might  be  necessary  for  paying  the 
fines,  fees  and  expenses  of  renewing,  from  time  to 
time,  the  leases  of  the  several  leasehold  estates,  until 
the  beneficial  interest  therein  should  vest  in  some 
person  or  persons  absolutely,  under  or  by  virtue  of  his 
will,  and  which  renewals  he  directed  should,  from  time 
to  time,  be  made,  as  often  as  occasion  should  require, 
and  to  pay,  apply  and  dispose  of  the  moneys  so  to 
be  levied  and  raised  accordingly.  And  subject  thereto 
to  stand  seised  and  possessed  thereof  upon  the  same 
trusts  as  those  of  his  Sussex  estate. 

A  great  number  of  renewals  of  the  several  leaseholds 
bad,  from  time  to  time,  taken  place,  and  prior  to  1839 
the  fines  had  been  paid  by  the  executors  of  John  Lord 
Selsey  out  of  his  personal  estate,  by  Henry  Lord 
Selsey  out  of  his  own  estate,  and  the  last  by  the  exe- 
cutors of  Henry  Lord  Selsey  out  of  his  personal  estate, 

under 
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1860.       under  an  agreement  entered  into  by  Henry  Lord  Selsey' 
%ur*'*-f      before  his  death. 

AlMiLIE 

Harcoum.         ThiB  gu;t  wag  ingtituteci  on  the  gth  Qf  jLprQ9  1357, 

by  Sir  Robert  Ainslie  (the  trustee  of  the  will  of  John 
Lord  Selsey),  seeking  a  declaration  of  the  Court  as  to 
the  proper  funds  out  of  which  the  past  and  future  fines 
of  renewal  ought  to  be  borne,  and  for  proper  directions 
for  recouping  to  the  funds  so  much  of  the  payments 
made  thereout  as  ought  not  to  be  ultimately  borne 
thereby. 

The  points  raised  by  the  pleadings  were  as  fol- 
lows :— 

The  Marquis  of  Clanricarde  (who  was  entitled  in 
remainder  to  the  estates  of  Henry  Lord  Selsey)  alleged, 
that  the  expenses  of  the  renewal  of  the  leases  of  the 
Amberley  estates,  between  the  deaths  of  John  Lord 
Selsey  and  Henry  John  Lord  Selsey,  and  also  of  the 
renewals  of  the  leases  of  the  West  Dean  estate  obtained 
in  the  years  1823  and  1829,  had  been  paid  by  Henry 
John  Lord  Selsey;  and  he  insisted  that  the  sums  so 
paid  by  Henry  John  Lord  Selsey,  or  out  of  the  estates 
of  John  Lord  Selsey  and  Henry  John  Lord  Selsey, 
for  renewal  of  these  leases  ought  to  be  repaid  to  the 
estate  of  Henry  John  Lord  Selsey,  out  of  the  carpus 
of  the  trust  estates. 

The  Defendant  Mrs.  Vernon  Harcourt  alleged,  that 
between  the  1st  of  June,  1826,  and  the  10th  of  March, 
1838,  Henry  John  Lord  Selsey,  without  the  authority 
of  the  Court  of  Chancery  (a),  cut  timber  growing  upon 
the  lands  devised  by  John  Lord  Selsey,  and  applied  the 

proceeds 

(a)  See  Harcourt  V.  White,  ante,  p.  303. 


Atvtt.it 
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proceeds  to  his  own  use,  and  she  submitted  that  the        I860, 
estate  of  Henry  John  Lord   Seisey  ought  not  to  be 
repaid  any  sum  expended  by  him  in  renewing  the 
leases,  without  accounting  for  the  proceeds  of  the    Hakcovkt. 
timber  so  cot 

Mr.  FoUett  and  Mr.  Cotton,  for  the  Plaintiff;  Sir 
Robert  AinslU. 

Mr.  Lloyd  nnd  Mr.  G.  L.  Russell,  for  trustees. 

Mr.  JZ.  Palmer,  Mr.  C.  Hall  snd  Mr.  Faber,  for 
Mn*  Harcourt* 

Mr.  8elwyn  and  Mr.  Bristowe,  for  the  Marquis  of 
Clanricarde* 

Mr.  Wickens,  for  a  mortgagee. 

Jones  v.  Jones  (a) ;  Playters  v.  Abbott  (») ;  The  Earl 
of  Shaftesbury  r.  The  Ihtke  of  Marlborough  (c) ;  Hudle- 
ston  v.  Whelpdale  (d),  were  cited ;  and  see  Jar  man's 
Byth.  (e) ;  Allan  v.  Backhouse  (f) ;  Nightingale  v. 
Lawson  (g) ;  Greenwood  v.  Evans  (h). 


The  Master  oftJie  Rolls. 

This  is  a  suit  affecting  the  same  property  as  that      May  23. 
which  is  the  subject  of  Harcourt  v.  White  (t),  but  it  is  of 

a  wholly 

(a)  5  Bare,  440.  (/)  2  Vet.  &  B.  65. 

(6)  2  Myl.  ir  K.  07.  (g)  1  Bw.  C.  C.  440. 

(c)  2  Myl.  4-  X.  111.  (A)  4  Bfov.  44. 

(d)  9  Hare,  775.  (i)  See  ante,  p.  303. 
(0  Vol.  9,  p.  852. 
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a  wholly  different  character!  although  the  same  persons 
are  interested  in  it. 

AlNSLIE 
V, 

Harcourt.  The  question  is,  by  whom  and  in  what  proportions 
the  fines  paid  and  payable  on  the  renewable  leaseholds 
are  to  be  borne. 

There  are  three  estates  which  are  renewable  in  a 
manner  which  gives  rise  to  this  question;  the  Wis- 
borough  Green  estates,  held  of  the  prebendary  of  Wis- 
borough  for  three  lives,  and  renewable  on  the  fall 
of  every  life ;  the  Amberley  estate,  held  of  the  Bishop 
of  Chichester,  and  renewable  every  fourth  year ;  and  the 
West  Dean  estate,  held  of  the  Dean  and  Chapter  of 
Chichester,  and  renewable  every  seven  years.  With 
respect  to  the  first  two  estates,  they  were  included 
in  the  settlement  of  the  2nd  of  December,  1806,  the 
trusts  of  which  expire  on  the  decease  of  Mrs.  Vernon 
Harcourt  without  issue;  in  which  event  they  vested, 
absolutely,  in  Henry  Lord  Selsey,  and  accordingly 
passed  by  his  will,  and,  under  it,  became  vested  in  the 
Marquis  of  Clanricarde.  The  trusts  of  this  deed  are  as 
follows : —  (a). 

I  think  that  the  words  of  this  deed  are  substantially 
the  same  as  those  in  the  case  of  Jones  v.  Jones  (6), 
where  the  words  wer^  these  : — 

Upon  trust  "by  and  out  of  the  rents,  issues  and 
profits  or  by  mortgage  of  the  said  leasehold  lands  and 
tenements,  or  by  such  other  ways  and  means  as  should 
be  advisable  in  that  behalf,  forthwith  to  raise  such  sum 
and  sums  of  money  as  should  be  sufficient  to  defray 
the  fine  and  fines  and  other  charges  of  renewing  the 

said 

(a)  See  ante,  p.  314.  (6)  5  Rare,  44Q. 


AlNSLIK 
f». 
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said  lease  or  leases,  or  any  future  lease  or  leases  to  be 
granted  to  them  or  him,  for  life  or  lives,  or  for  any  term 
of  years,  when  and  as  often  as  there  should  be  occasion, 
or  as  such  leases  had  usually  been  renewed,  and  from  Harcourt. 
time  to  time  to  renew  the  said  several  leases  accord- 
ingly." 

Consequently  the  rule  adopted  by  Vice-Chancel  lor 
Wigram  in  that  case  (a),  must  be  followed  here,  and 
the  fines  of  the  renewal  must  be  borne  by  the  successive 
tenants  for  life,  according  to  their  actual  enjoyment  of  the 
estates,  following  the  decision  in  Planters  v.  Abbott  (&), 
which  decides  two  things  bearing  upon  the  case  before 
me,  first,  that  the  intention  of  the  settlor  must  be  fol- 
lowed, in  respect  of  these  renewals ;  and  secondly,  that 
according  to  the  words  there  stated  (which  are  sub- 
stantially the  same  as  those  in  the  settlement  before  me), 
the  intention  was,  that  the  burthen  should  fall  on  the 
successive  holders  of  the  estate,  in  proportion  to  their 
actual  enjoyment  of  the  property. 

But  this  observation  would  only  regulate  the  mode  of 
assessing  the  fines  on  the  two  first  estates,  during  the 
life  of  Henry  Lord  Sehey,  for  on  his  death,  the  fines  on 
the  two  first  leasehold  estates  are  regulated  by  the  will 
of  John  Lord  Selsey,  and  the  West  Dean  estate  which 
was  not  subject  to  the  settlement,  has  from  the  death  of 
John  Lord  Selsey  been  regulated  by  his  will. 

I  think  it  therefore  immaterial  to  pursue  further  the 
consideration  of  the  effect  of  the  deed  of  December, 
1806,  because  the  principles  on  which  I  decided  the 
last  case,  in  my  opinion,  applies  to  the  present,  and 
accordingly,  I  cannot  disturb  anything  that  has  been 

done 

(a)  5  Hare,  465.  (6)  2  MyL  $  K.  97. 

VOL.  XXVIII— II,  Y 
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1860.  done  by  or  during  the  lifetime  of  Henry  Lord  Selsey. 
If  he  or  his  estate  has  paid  a  larger  share  of  these  fines 
than  they  need  have  paid  according  to  the  construction 
Harcourt.  J  nave  pUt  on  the  deed  of  1806,  it  is,  in  my  opinion, 
too  late  to  remedy  that  defect.  Therefore  as  to  renewals 
made  previous  to  the  10th  of  March,  1838,  including 
that  made. of  the  Wisborough  Green  estate  on  the  first 
day  of  that  month,  but  paid  out  of  his  estate  by  his 
executors  after  his  death,  I  am  of  opinion  that  this 
Court  cannot  now  interfere ;  that  no  directions  can  now 
be  given  for  the  purpose  of  apportioning  such  payments ; 
and  that  no  claim  can  now  be  sustained,  on  behalf  of 
his  estate,  against  any  person  whatever. 

With  respect  to  the  fines  paid  for  renewals  subse- 
quently to  his  death,  the  case  is  widely  different.  These 
have  been  paid  by  the  trustees  of  John  Lord  Selsey's 
will,  and  his  will  must  regulate  how  they  are  to  be 
borne.  Time  does  not  affect  the  question  relating  to 
them,  as  these  fines  have  been  paid  by  the  trustees, 
according  to  an  arrangement  agreed  to  by  the  parties 
concerned,  and  specified  to  be  without  prejudice  to  the 
manner  in  which,  or  to  the  fund  out  of  which,  they  were 
ultimately  to  be  borne.  The  question  then  here  is 
simply,  what  are  the  directions  given  by  the  will  of  John 
Lord  Selsey  on  the  subject?  The  words  of  his  will 
are,  in  my  opinion,  clear  and  distinct  on  this  point  [see 
ante,  p.  315J. 

These  estates,  therefore,  must  bear  the  burthen  of 
such  fines,  and  the  words  are,  in  my  opinion,  not  dis- 
tinguishable from  those  used  in  the  case  of  Playters 
v.  Abbott.  Therefore,  following  that  case,  I  am  of 
opinion  that  the  fines  and  fees  should  be  raised  by  sale 
or  mortgage  of  these  estates  or  of  a  competent  portion 
thereof,  and  that  Mrs,  Harcourt  is  to  have  no  other 

burthen 
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burthen  in  respect  thereof,  that)  the  keeping  down  the 
interest  of  the  mortgages,  which  have  been,  or  which 
would  have  been,  necessary  for  that  purpose. 


AlNILIE 
V. 

Habcourt. 


DAVIS  t;.  SNELL. 

May  7. 

THIS  case  came  on  upon  general  demurrer.  in  bankruptcy 

and  insolvency 
the  assignees 
According  to  the  statements  in  the  bill,  John  Snell  arc  the  only 

was,  under  a  decree  of  the  10th  of  April,  1848,  in  a  suit  j^™take*nro- 

of  Davis  v.  Chanter,  made  liable  to  pay  certain  costs  to  ceedings  m 

the  present  Plaintiff  and  others.     An  attachment  issued  estate. 

against  John  Snell,  but  before  it  could  be  executed,  .  A,bllJ  *l" 

John  Snell,  on  the  3rd  of  May,  1859,  took  the  benefit  l^sfA.  B. 

of  the  Insolvent  Debtors  Act,  and  the  Defendant  Daw  ^^^^ 

was  appointed  his  official  assignee,  but  no  creditors'  «gnmentof 

assignee  had  been  appointed.  to'defe^the 

Plaintiffs 
rights  under 

The  Plaintiff  alleged,  that  he  had  discovered,  since  the  a  decree;  that 
insolvency,  that  John  Snell  had  executed  a  fraudulent  tne  benefit  of 
deed,  on  the  16th  of  May,  1848,  whereby  he  assigned  *]»•  l"8*1™11 

Act  in  18o*7  { 

all  his  property  and  effects  to  two  trustees  "  to  the  end,  that  the  as- 
purpose  and  intent  to  delay,  hinder  and  defraud  the  'jf^ tota^ 
creditors  under  the  decree  from  having  the  benefit  of  »ny  procecd- 

•  „  ings  without 

the  same,  an  indemnity, 

'  which  the 
PlaintifT, 

The  bill  alleged,  that  in  the  insolvency  the  Judge  had  through 
declined  to  enter  into  the  question  of  the  validity  of  the  J^abU^to'give. 
assignment,   which   he    considered   to  be    a   question  To  this  bill, 

,         '.  ,        ......  i.   ,  .    in,  .  ,    filed  against 

properly  falling  under  the  jurisdiction  of  this  Court,  with  the  assignee 

which  he  was  incompetent  to  deal.  J||J  *e  "*" 

"  On  aside  the  frau- 
dulent deed, a 
general  demurrer  was  allowed. 

t2 


Davis 

v. 
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1860.  "  On  the  16th  day  of  December,  1859,  the  Plaintiff 

applied  to  the  Defendant  John  Daw,  as  the  assignee  of 
John  Snell,  to  take  proceedings  in  this  Court,  for  the 

Snell.  purpose  of  having  the  assignment  of  the  16th  day  of 
May,  1848,  set  aside;  but  Daw  declined  to  take  such 
proceedings,  without  being  first  sufficiently  indemnified 
by  the  Plaintiff  against  any  costs  to  be  incurred 
therein." 

"  The  Plaintiff,  as  well  as  all  his  relatives,  has  been 
reduced,  in  consequence  of  the  protracted  and  expensive 
litigation  hereinbefore  mentioned  (the  result  of  which 
has  been  that  the  whole  of  the  proceeds  of  the  said 
estate  had  been  absorbed  in  payment  of  the  costs  of  the 
several  suits  instituted  for  the  purpose  of  recovering  the 
estate  from  John  Snell  and  others,  who  had  by  means 
of  a  fraudulent  deed  of  the  21st  of  December,  1826,  set 
up  a  false  claim  thereto)  to  the  greatest  poverty  and 
distress;  and  he  is  utterly  unable,  either  himself  to 
indemnify,  or  to  procure  any  of  his  friends  or  any  other 
person  to  indemnify  the  Defendant  against  such  costs. 
And  under  the  circumstances  aforesaid  he  ought  to  be 
permitted  to  file  this  bill  in  his  own  nafHe  as  Plaintiff, 
and  to  make  the  said  John  Daw  a  party  Defendant 
thereto." 

The  bill  was  filed  in  1860  against  Snell,  his  assignee, 

and  the  two  trustees  of  the  deed  of  1848,  praying  a 

"declaration  that  this  deed  was  fraudulent  and  void,  and 

for  a  transfer  to  Daw  of  the  property  comprised  therein. 

To  this  bill  the  trustees  demurred  for  want  of  equity. 

Mr.  Follett  and  Mr.  C.  Hall,  in  support  of  the 
demurrer. 

A  creditor  of  an  insolvent  cannot  maintain  such  a 

suit 
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suit  as  the  present,  the  assignee  alone  is  competent  to 
sue ;  Heath  v.  Chadwick  (a) ;  Norcutt  v.  Dodd  (i). 

V. 

The  assignee  himself  cannot  institute  a  suit  without  Snell. 
the  consent  of  the  major  part  of  the  creditors,  7  &  8 
Vict.  c.  96,  s.  13,  and  it  would  be  strange  indeed  if  a 
single  individual  creditor  could  do  that  which  the 
assignee  himself  has  no  power  to  do.  But  the  Plain- 
tiff does  not  even  shew  that  he  was  a  creditor  at  the 
date  of  the  deed. 


In  Goldsmith  v.  Russell  (c),  the  proceeding  was  sup- 
ported, because  the  suit  had  been  instituted  before  the 
insolvency  and  could  not  be  affected  by  it. 

The  Plaintiff  does  not  require  the  aid  of  this  Court, 
for  under  the  13  Eliz.  c,  5,  the  deed  is  "  utterly  void 
both  at  law  and  in  equity/'  and  "  the  case  is  to  be 
considered  as  if  it  had  never  been  executed."  Shears 
v.  Rogers  (d). 

Mr.  Charles  Browne,  in  support  of  the  bill.  Under 
the  peculiar  circumstances  stated  in  this  bill,  the 
Plaintiff  is  entitled  to  relief.  He  has  applied  to  the 
assignee,  who  refuses  to  proceed,  except  on  terms  with 
which  it  is  impossible  for  the  Plaintiff  to  comply.  The 
Plaintiff  is  a  creditor,  and  the  assignment  in  1848  was 
executed  expressly  to  defeat  the  Plaintiff's  claim  to 
costs  \  he  had,  prior  to  the  insolvency,  a  right  to  sue  in 
his  own  name  to  set  it  aside,  and  he  ought  not  to  be 
deprived  of  that  right  by  the  insolvency  of  Snell  in  1859. 
Daw  is  a  mere  trustee  for  the  Plaintiff,  and  if  Daw  will 
not  enforce  the  rights  of  bis  cestui  que  trust,  the  Plaintiff 

is 

(a)  2  PhilL  649.  (r)  5  De  G.t  M.  4"  G.  547. 

(l>)  Craig  4*  Phi  100.  (</)  0  Burn.  $  Adol.  370, 371, 
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is  entitled  to  sue  in  his  own  name,  making  Daw  a  De- 
fendant The  wrongful  refusal  of  the  assignee  ought  not 
to  be  allowed  to  affect  the  Plaintiff's  rights. 

[The  Master  of  tfa  Rolls.  If  the  assignee  mis- 
conducts himself,  you  must  apply  to  the  Insolvent 
Debtors  Court  to  remove  him.] 

But  the  Court  would  not  remove  him,  because  it  is  a 
rule  of  that  Court  that  an  indemnity  should  be  given, 
which  the  Plaintiff  is  unable,  by  poverty,  to  give. 

The  Master  of  the  Rolls. 

It  is  impossible  to  allow  the  Plaintiff  to  continue  to 
prosecute  this  suit.  Both  in  insolvency  and  bankruptcy, 
the  assignees  are  the  only  persons  who  can  take  proceed- 
ings in  respect  of  the  insolvent's  or  bankrupt's  estate. 
It  would  be  extremely  injurious  to  the  general  body  of 
creditors,  if  any  one  of  them  were  to  be  at  liberty  to  take 
on  himself  the  functions  of  the  assignees.  I  am  of 
opinion  that  this  demurrer  must  be  allowed. 


Note. — The  Plaintiff  appealed,  but  the  decision  wai  affirmed  by 
Lord  Campbell,  1.  C,  on  the  26th  of  November,  1S60. 


Cases  in  chancery. 


HARBIN  v.  DARBY.    (No.  1.) 

May  22. 

fTlHE  testatrix   died  in   1866,  having  by  her  will  A  solicitor  was 
appointed  the  Plaintiff  Harbin  (a  solicitor),  and  ecuto"  and  *" 
the  Defendant,  Darby  the  younger,  her  executors;  and  ™*8t0  be  "  at 
she  declared  as  follows: — "It  is  my  will  and  desire,  charge  for  his 

that  in  the  execution  of  this  my  will,  the  said  Peter  T.  P^?™0™1 

J  '  services. 

Harbin  shall  be  at  liberty  to  charge  for  his  professional  Held,  that  lie 
services,  as  if  he  had  not  been  appointed  an  executor  ^Se^to^hargc 

and  trustee  of  this  my  will."  for  services 

strictly  profes- 
sional, and  not 

The  will  was  proved  by  both  executors.     Under  the  wnjch  an  ex. 
decree  made  in  this  cause,  Mr.  Harbin  carried  in  a  ecutor  ought 

#  to  have  done 

claim  for  the  professional  charges  of  his  firm,  Messrs.  without  the 

Harbin  and  Smith,  which,  in  taking  the  accounts  under  J1^*™  of 

the  decree,  the  Chief  Clerk  had  referred  to  the  Taxing  such  as  for  at- 

«  tendances  to 

Master.  pav  premiums 

on  policies,  at- 
tending at  the 
The  Taxing  Master  taxed  the  bills  on  the  principle  tank  to  make 

that  the   solicitors   were   only  entitled  to   charge   for  tendances  on 
professional  services  rendered  by  them  in  their  strict  proctors,  auc- 

•  m  J  tioncers,  lega- 

character  of  attorneys  and  solicitors  and  conveyancers,  tees  and  credi- 

He  therefore  disallowed  all  charges  for  work  done  and  tor^n  execlltor 

services  rendered  which  might  have  been  done  by  an  will  not  be  al- 

executor  himself  in  a  lay  capacity,  such,  for  instance,  charges  of  his 

as  charges  for  "attendances,  paying  premiums  on  five  solicitor  for 

policies,"  "attendances  at  the  bank,  making  transfers  which  the  ex- 

and  selling  stock,  &c,"  "attendances  on  the  proctors  JJJ" ^hfc 

and  on  auctioneers  as  to  sales  of  personal  estate  and  have  done 

leasehold  property,"  "attendances  on  legatees  paying    lDMe  ' 

them,  at  their  request,   portions  of  their  legacies  on 

accounts," 
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accounts,"  and  "  attendances  on  creditors  paying  their 
claims,  &c.  &c." 

The  Plaintiff,  Mr.  Harbin,  took  out  a  summons  to 
vary  the  certificates  by  allowing  him  the  amount  of  the 
deductions. 

Mr.  R.  Palmer  and  Mr.  Godfrey,  for  the  Plaintiff 
Mr.  Harbin.  "  If  an  executor  pays  an  attorney  for  his 
trouble  and  attendance  in  the  transacting  and  conduct 
of  the  testator's  affairs,  he  ought  to  be  allowed  and 
repaid  what  he  so  pays;'1  Macnamara  v.  Jones  (a). 
It  is  the  same  thing  where  he  has  incurred  such  ex- 
penses, and  is  liable  to  pay  them.— [The  Master  of 
the  Rolls  :  I  have  repeatedly  disallowed  charges  to 
executors  who  have  employed  a  solicitor  to  do  that 
which  the  executor  ought  strictly  to  do  himself.] — Here 
the  testator  has  distinctly  authorized  Mr.  Harbin  to 
charge  for  his  professional  services,  and  he  has  under- 
taken the  office  on  those  express  terms.  The  Taxing 
Master  held,  that  he  was  cmly  entitled  to  the  costs  of 
legal  proceedings,  and  for  conveyancing  business;  such 
a  restriction  is  not  warranted.  Mr.  Harbin  was  autho- 
rized to  make  the  same  charges  as  an  executor  would 
have  been  entitled  to  make,  and  an  ordinary  executor 
has  a  right  to  appoint  a  solicitor  for  the  general  pur- 
poses and  management  of  the  estate. 

Mr.  Wickens,  contrH. 

The  Master  of  the  Rolls. 

Mr.  Harbin  is  entitled  to  charge  for  everything  which 
he  was  justified  in  employing  a  solicitor  to  do. 

I  cannot 
(a)  2  Dickon,  687. 
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32? 


I  cannot  vary  the  certificate.  The  principle  on  which 
I  proceed  is  this:— If  a  gentleman  who  is  not  an 
attorney  is  appointed  executor,  he  undertakes  the 
duties  which,  as  executor,  he  has  to  perform,  and  he 
must  not  employ  a  solicitor  to  do  all  those  ordinary 
things  which  an  executor  ought  to  do  himself,  as  for 
instance,  to  write  an  ordinary  letter.  If  he  employ  a 
solicitor  to  do  such  matters  he  must  pay  him,  but  not 
out  of  the  testator's  estate.  It  is  not  absolutely  neces- 
sary for  an  executor  to  go  to  the  bank  to  transfer  stock, 
but  he  would  not  be  entitled  to  charge  for  power  of 
attorney,  if  he  could,  without  inconvenience  and  expense, 
personally  attend.  When,  therefore,  a  solicitor  is  ap- 
pointed executor,  and  is  authorized  to  charge  for  his 
professional  services,  the  Court  necessarily  makes  a  dis- 
tinction between  those  things  which  properly  belong  to 
his  office  of  executor,  and  those  which  relate  to  his 
character  of  solicitor.  The  Taxing  Master,  who  has 
great  experience  in  such  matters,  knows  best  how  to 
distinguish  them.  I  have  however  examined  the  items 
disallowed,  and  I  am  of  opinion  that  I  must  refuse  the 
application  with  costs. 


1860. 


Note.— See  Moore  v.  Frowd,  3  MyL  $  Cr.  45;  Broughton  v. 
Broughton,  5  De  G.v  M.  if  G.  160;  2  Sm.  *  Gif.  422;  Lincoln  v. 
Windsor,  9  Hare,  158;  John  ton  r.  Telford^  3  Ran.  477,  and  Clack 
v.  Carlon,  V.  C.  Wood  (7th  May,  1861). 
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JEFFREYS  v.  CONNER. 

June  5. 
The  words "  if  fT^HE  testator  having  given  a  life  interest  in  some 
having  any'  leasehold  and  other  property  to  his  widow,  gave 

child  or  chil-  it  afterwards  as  follows  : — "After  my  said  wife's  decease, 

strued  "with-  '  w"'  and  bequeath  unto  my  son  Charles  Jeffreys  the 

out  having  had  four  bouses  in  Princes  Street,  one  in  Glasshouse  Yard, 

any  child  j 

and  the  words  663/.  in  the  £3  per  Cent.  Annuities  and  my  large  chest ; 

difwithout'  an(*  *   &'ve   an(*   bequeath   unto   my  daughter  Eliza 

any  child  or  Jeffreys  the  eight  houses  in  Chamber  Street,  together 

construed  w'1'1  ^e  furi"ture  ,n  that  numbered  twenty-five,  and  the 

"any  child  sum  of  500/.  (being  the  residue  of  the  1,063/.  £3  per 

him."    °  Cent.  Annuities  above  mentioned),  but  if  my  said  daughter 

Leaseholds  shall  depart  this  life  unmarried  before  my  son  Charles, 

bequeathed  to  .    ,  *  J 

one  for  life,  it  is  my  will  and  desire  that  the  houses  and  money  left 

dcr  ovTr^vere  to  her  8l)a11  become  the  property  of  my  son  Charles  and 

taken  by  a  my  niece  Elizabeth  Knights  (the  daughter  of  my  6ister 

pany,andth"e  Elizabeth),  share  and   share   alike.     But  if   my  said 

purchase-  daughter  shall  marry  and  have  any  child  or  children,  in 

money  was  ,  .  _ 

invested  in  that  case,  her  part  or  share  of  the  houses  and  property 

Consols.    The  8|ia|j  ^e  divided  between  her  child  or  children,  share  and 

tenant  for  life  %  ' 

only  received  share  alike,  and  not  to  be  under  the  control  of  any  hus- 
Hc/rfonTer8  ^and  w'tb  wbom  she.  may  intermarry.  And  it  is  my 
death  (her  desire  that  if  my  son  Charles  die  without  having  any 
assenting  to  child  or  children,  then  the  whole  of  the  houses  and  pro- 
take  it),  that  perty  left  to  him  shall  become  the  property  of  ray  said 
her  estate  was  r  J  .  . 
entitled,  out  of  daughter  Elizabeth  Jeffreys  and  my  said  niece  Elizabeth 

the  dtference*  Kni9hl*>  share  and   sh*re  alike-      And   shou,d   my  80n 

between  the  Charles  and  daughter  Eliza  die  without  any  child  or 

ceivednandrthe  children,  then  the  whole  of  the  property  to  become  the 

aggregate  property  of  my  niece  Elizabeth  Knights  aforesaid." 
amount  of  the  J  J  T| 

rental  which  A  he 

would  have 

accrued  during  her  life,  if  the  premises  had  not  been  taken. 
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The  testator  died  in  1830. 

His  daughter  Eliza  Jeffreys  died  a  spinster  in  1851. 

Elizabeth  Knights  married  Conner,  and  died  in  1855, 
without  having  bad  any  issue. 

The  testator's  widow  died  in  1859,  and  the  Plaintiff, 
Charles  Jeffreys,  the  testator's  son,  had  had  several 
children,  none  of  whom  were  living. 

The  Chamber  Street  property,  then  held  for  twenty- 
seven  years,  was  taken  by  a  railway  company,  and  the 
purchase- money  was  invested  in  the  funds  and  the  divi- 
dends thereof  paid  to  the  widow  for  life. 

The  Plaintiff,  who  was  also  the  executor  of  his  mother, 
insisted,  that  in  the  events  which  had  happened,  be,  by 
the  true  construction  of  the  will,  had  become  absolutely 
entitled  to  the  leasehold  messuages  and  bank  annuities 
primarily  devised  and  bequeathed  to  him  by  the  will  of 
the  testator,  and  also  to  one  equal  moiety  of  the  mes- 
suages and  bank  annuities  primarily  devised  and  be- 
queathed to  the  testator's  daughter  Eliza  Jeffreys  by 
the  same  will. 

The  Plaintiff  further  insisted,  that  the  purchase-money 
paid  by  the  railway  company  for  the  leaseholds  in 
Chamber  Street  ought  to  have  been  laid  out  in  the 
purchase  of  a  government  annuity,  payable  during  a 
term  of  years  commensurate  with  the  term  for  which  the 
same  leasehold  premises  were  holden  at  the  time  of  the 
sale  thereof,  viz.,  the  term  of  twenty-seven  years.  That 
the  testator's  widow  became  entitled,  during  her  life, 
to  twenty  annual  payments  of  such  annuity;  and  that 
the  consols,  now  representing  the  purchase-money,  were 
now  chargeable  with  making  good  to  her  estate  the 

difference 


330  CASES  IN  CHANCERY. 

difference  between  the  amount  of  such  twenty  annual 
payments  and  the  amount  of  dividends  actually  received 
by  her  on  the  same  bank  annuities. 

Mr.  Lloyd  and  Mr.  Prendergast  for  the  Plaintiff. 
First,  the  Plaintiff  is  absolutely  entitled  to  the  property 
bequeathed  to  him,  with  a  gift  over  if  he  "die  without 
having  any  child  or  children/'  for  the  gift  over  cannot 
now  take  effect,  as  he  lias  had  children.  The  words  "  die 
without  having  child  or  children"  are  always  construed 
as  meaning  "  without  having  had  a  child."  Weakley  d. 
Knight  v.  Rugg  (a),  and  see  2  Jotrm.  on  Wills  (A). 

As  to  the  property  bequeathed  to  the  daughter,  she 
having  "  departed  this  life  unmarried,"  it  belonged  ab- 
solutely to  the  Plaintiff  and  Elizabeth  Knights,  and  the 
gift  over,  "  should  my  son  Charles  and  daughter  Eliza 
die  without  any  child/'  being  symmetrical  with  the 
former  gift  over,  the  Court,  in  favor  of  absolute  vesting, 
will  construe  it  in  the  same  way,  namely,  as  dying 
without  having  had  a  child.  That  can  never  take  place 
and  the  Plaintiff  is  also  entitled,  absolutely,  to  the 
moiety  of  the  daughter's  legacy. 

Thirdly.  The  leaseholds  sold  to  the  railway  company 
was  a  wearing-out  property,  and  if  the  widow  had  sur- 
vived the  term  those  in  remainder  would  have  taken 
nothing.  She  was  therefore  entitled  to  more  than  the 
dividends.  Under  the  8  &  9  Vict.  c.  18,  s.  74,  she  was 
entitled  to  the  same  benefit  as  she  would  have  had  from 
the  lease.  The.  compensation  money  ought  therefore  to 
have  been  invested  in  a  government  annuity  payable  for 
twenty-seven  years,  and  such  annuity  ought  to  have 

been 

(a)  7  Term  Rep,  322.  (6)  Page  165  {2nd  (d.) 
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been  paid  to  her.    The  deficiency  in  her  receipts  must        1860. 
now  be  made  good  to  her  estate^ 

Mr.  Arthur  Prendergast  for  the  trustees. 

Mr.  R.  Palmer  and  Mr.  Hemming,  for  the  repre- 
sentatives of  Elizabeth  Conner,  argued  that  the  words 
"  without  having  any  child  or  children*'  and  "  without 
any  child  or  children/'  had  reference  to  the  death,  and 
that  therefore  the  event  could  not  .be  ascertained  until 
the  death  of  the  Plaintiff.  They  relied  on  the  gift  to 
the  children  of  the  daughter,  and  referred  to  Ellicombe 
v.  Gompertz(a). 

Secondly,  they  argued  that  the  widow  was  entitled  to 
the  dividends  only;  Ex  parte  Ward(b);  for  if  the  lease- 
holds had  not  been  taken  by  the  railway  company,  it 
might  have  been  renewed.  That  at  the  utmost,  the 
widow  was  only  entitled  to  the  amount  of  the  rents  of 
the  leaseholds. 

They  also  cited  Richards  v.  The  Attorney- General  of 
Jamaica  (c). 

[The  Master  of  the  Rolls.  I  am  with  the  Plaintiff 
on  the  second  point,  if  he  is  content  to  take  the  amount 
of  the  rents  in  respect  of  the  widow's  interest  in  the 
leaseholds.] 

Mr.  Lloyd  in  reply,  consented  to  take  the  rents. 

The  Master  of  the  Rolls. 

On  the  other  point,  the  only  way  of  cutting  the  knot 
is  to  hold  that  dying  "  without  having  any  child  or 

children," 

(a)  3  MyL  *  Cr.  127.  (c)  6  Moore,  P.  C.  C.  381. 

(6)  2  DeO.Sf  Sm.  4. 
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children,"  means  "  without  having  had  any  child/'  and 
that  dying  "  without  any  child  or  children/'  means 
"  dying  without  any  child  or  children  living  at  the 
death/'  It  is  a  very  capricious  disposition  on  the  part  of 
the  testator,  but  if  he  has  thought  fit  to  do  so,  I  should 
be  making  a  will  for  him  if  I  were  to  alter  it;  besides 
there  is  this  difficulty : — Must  I  alter  the  first  clause  to 
make  it  agree  with  the  second,  or  the  second  to  agree 
with  the  first  ?  The  only  way  is  to  give  effect  to  each 
clause  as  if  it  were  by  itself.  He  has  said,  "  if  my  son 
Charles  die  without  having  any  child  or  children  :"that 
cannot  take  place,  because  he  has  had  a  child,  and 
therefore  that  gift  over  does  not  take  effect. 

He  goes  on,  "and  should  my  son  Charles  and  my 
daughter  Eliza  die  without  any  child  or  children/'  then 
over.  Eliza  has  died  unmarried,  and  Charles  may 
die  without  leaving  a  child  surviving  him,  and  if  he 
should,  the  gift  over  takes  effect,  as  to  the  "  whole  of  the 
houses  and  property." 

This  is  the  only  way  I  can  construe  this  will,  it  is 
possible  that  the  testator  did  not  know  of  the  rules  of 
construction  in  such  cases. 


You  may  take  a  declaration  that  the  Plaintiff  is 
entitled,  in  possession,  to  the  whole  of  the  property 
primarily  given  to  him,  and  to  one-half  of  that  given 
to  his  sister  Eliza  Jeffreys,  and  that  the  representatives 
of  Mrs.  Conner  are  entitled  to  the  other  half.  But 
that  both  the  interests  given  to  the  Plaintiff  are  subject 
to  the  ultimate  gift  over  to  Elizabeth  Conner,  in  the 
event  of  the  death  of  the  Plaintiff  without  leaving  any 
child  surviving  him. 

I  cannot  hold  the  word  "  children"  to  mean  "  issue." 
The  meaning  of  the  word  must  be  the  same  throughout 

the 
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the  will,  and  the  testator  uses  it  repeatedly  confined  to 
children,  and  I  think  it  cannot  properly  be  extended  to 


Note.— Reg.  Lib.  I860,  A.,fol.  1608. 


GARNETT  v,  ACTON.  Feb.  14, 16, 

17. 
TN   1852,  John  Acton,  the  intestate,  entered  into  a  When  an 
■*■     contract  with  Mr.  Leech  for  the  purchase  of  a  real  J^Eto1  have 
estate  called   Brookland.     The  property  consisted  of  a  contract,  en- 
about  twelve  acres,  about  two  and  one-eighth  acres  of  nj8  ancestor 

which,  called  the  Newlands,hn&  been  acquired,  in  1826,  °lrrie<i inJ° 
\  o.      -r  »      A  ,  i  ,  effect  for  hia 

from  the   late  Sir  John  Chelwode  under  a  parol   ex-  benefit,  he 

change.      Sir  John    Chelwode  was   a   mere  equitable  ™ust shew  that 
©  t  there  was  a 

tenant  for  life,  the  legal  fee  being  vested  in  trustees,  binding  con- 

who  had  a  power  of  sale  and  exchange.     The  properties  ^ath^fthe 

had,  however,  been  enjoyed  from  1826  to  the  present  ancestor,  and 

time  under  the  parol  exchange.  could  be  en- 

forced against 
an  unwilling 

The  purchaser,  John  Acton,  died  in  1853,  before  the  purchaser, 
purchase  had  been  completed.  4  B  agreed 

to  purchase 
After  his  death,  this  bill  was  tiled,  in  1853,  by  his  tate  but  he" 

heir-at-law,  who  sought  to  have  the  contract  carried  died  intestate 

;  .  .  before  the 

into  execution  at  the  expense  of  the  intestate's  personal  completion  of 

estate.    The  question  now  was,  whether  the  contract  £e  P"rcliase- 

^  '  It  turned  out 

was  such  as  could  be  enforced  against  the  intestate,  so  that  part  of 
as  to  amount  to  a  conversion  in  equity,  giving  to  his  had^eXheld 

heir  the  benefit  of  the  contract  at  the  expense  of  the  for  twenty- 
•       M   A  seven  years 

personal  estate.  under  a  parol 

On  exchange  en- 
tered into  by 
a  mere  tenant 
for  life;  but,  after  A.  B.'s  death,  the  exchange  was  confirmed  by  the  trustees.    Held, 
that  the  contract  could  have  been  enforced  against  A,  73.  in  bis  lifetime,  and  that  his 
heir-at-law  was  entitled  to  have  it  completed  for  his  own  benefit  at  the  expense  of 
A.  B.'i  personal  estate. 
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1860.  On  further  consideration  (1857)  an  inquiry  was  di- 

rected, whether  a  good  title  could  be  made  to  the  pro- 
perty comprised  in  the  contract.  - 

The  objection  in  regard  to  the  parol  exchange  having 
been  raised  in  the  course  of  the  inquiry,  a  conveyance 
of  the  two  and  one-eighth  acres,  dated  the  3rd  of  May, 
1859,  was  obtained  from  the  trustees  of  the  Chetwode 
settlement,  with  the  concurrence  of  the  present  tenant 
for  life,  in  consideration  of  120/. 

The  Chief  Clerk,  by  his  certificate  dated  the  11th  of 
November ,  1859,  found  that  a  good  title  could  not  be 
shewn  to  the  property.  The  Plaintiff  took  out  a  sum- 
mons to  vary  the  certificate,  by  certifying  that  a  good 
title  could  be  made  to  the  property  comprised  in  the 
contract. 

Mr.  Follett  and  Mr.  E.  R.  Turner,  for  the  Plaintiff, 
argued  that  there  existed,  at  the  death  of  the  intestate,  a 
contract  which  could  be  enforced  against  him,  and 
which  bound  his  estate  and  therefore  must  now  be  carried 
into  effect  for  the  benefit  of  the  heir ;  Buckmaster  y. 
Harrop  (a) ;  Green  y.  Smith  (6) ;  Broom  v.  Monk  (c) ; 
Johnson  v.  Legard  (d) ;  Morgan  v.  Milman  (e).  That  a 
vendor  had  a  right  to  perfect  his  title  pending  a  refer- 
ence as  to  title;  Chamberlain  v.  Lee(f);  Eyston  v. 
Simonds  (g);  Sidebotham  v.  Barrington  (A);  and  that 
all  the  objections  to  the  title  having  now  been  removed 
and  a  good  title  shewn,  the  purchase-money  must  be 
paid  out  of  the  personal  estate. 

Mr.  Lloyd  and  Mr.  Collins  for  the  Defendant,  John 

Acton, 

(a)  7  Vet.  340;  13  Vet.  456.  (e)  10  Hare,  279.  + 

(6)  1  Atk.  572.  (/)  10  Sim.  444. 

(e)  10  Vet.  606,  611,  613.  (e)  1  You.  $  C.  C.  C.  608. 

(</}  1  Turn.  $  R.  295.  (A)  4  Bcav.  110  j  5  fir«v.  261. 
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Acton,  of  Colebrook.    There  was  not  in  the  vendor,  at        1860. 

the  death  of  the  intestate,  such  a  title  as  he  could  have 

forced  on  a  purchaser,  for  a  large  and  material  portion 

of  the  land  was  held  under  a  parol  exchange!  entered       Acton. 

into  by  a  mere  equitable  tenant  for  life,  who  had  no 

authority  to  sell.     The  defect  has  not  been  cured  by 

the  subsequent  purchase  of  this  part  of  the  land  for 

120/; 


The  question  is,  what  was  the  situation  of  things  at 
the  death  of  the  intestate,  for  nothing  subsequent  can 
alter  the  rights  of  his  real  and  personal  representatives  ; 
Curre.  v.  Bowyer  (a).  The  rule  is  thus  stated  in  Sug- 
den' 8  Vendors  (ft).  "  If,  upon  the  death  of  the  vendor,  a 
title  cannot  be  made,  or  there  was  not  a  perfect  con- 
tract, or  the  Court  should  think  the  contract  ought  not 
to  be  executed,  in  all  these  cases  there  is  no  conversion 
of  real  estate  into  personalty  in  consideration  of  the 
Court,  upon  which  the  right  of  the  executor  on  the  one 
hand,  and  of  the  heir  or  devisee  on  the  other,  depends ; 
and  therefore  the  estate  will' go  to  the  heir  at  law  of  the 
vendor,  in  the  same  manner  as  if  no  contract  had  been 
entered  into.  So  if,  upon  the  death  of  the  purchaser,  a 
title  cannot  be  made,  or  there  was  not  a  perfect  contract, 
his  heir  or  devisee  will  not  be  entitled  to  the  money  agreed 
to  be  paid  for  the  lands,  or  to  have  any  other  estate 
bought  for  him.  For  although  the  purchaser  himself, 
if  alive,  might  elect  to  take  the  estate  with  the  bad  title, 
or  where  there  is  an  outstanding  interest  with  a  com- 
pensation ;  yet  where  he  is  dead  the  Court  cannot  specu- 
late upon  what  he  would  or  would  not  have  done ;  but, 
in  these  cases,  the  inquiry  must  be,  whether  at  his  death 
a  contract  existed  by  which  he  was  bound,  and  which 

he 

(a)  5  Beav.  6,  n.  (6)  VoL  1,  j>.  306  (10M  ed.) 

VOL.  XXVIII— 11.  Z 
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he  would  be  compelled  to  perform.  That  alone  can 
give  the  heir  of  the  purchaser  a  right  to  call  for  the 
personal  estate  to  be  applied,  or  to  the  personal  repre- 
sentative of  the  vendor,  a  right  to  call  upon  bis  heir. 
The  question  must  be  the  same,  whether  a  purchase 
or  a  sale  is  insisted  on.  Was  the  ancestor  himself 
bound r 

The  defect  has  not  been  cured  by  the  subsequent 
purchase  in  1859,  or  the  confirmation  by  the  trustees 
of  a  prior  sale ;  Cowgi/l  v.  Lord  Oxmantown  (a).  It 
must  be  shewn  that  the  assent  of  the  trustees  was 
given  prior  to  the  filing  of  the  bill;  Adams  v.  Broke  (b), 
and  the  trustees  could  not  have  been  compelled  to 
confirm  the  sale;  Thomas  v.  Dering(c). 

Secondly,  the  concealment  by  Leech  of  this  objection 
to  the  title  invalidates  the  contract  in  equity  (d).  He 
was  aware  of  this  defect  in  the  title  and  wilfully  con- 
cealed it. 

Thirdly,  the  deed  of  May f  1859,  does  not  remove  the 
objection,  it  is  not  an  execution  of  the  power,  nor  a  valid 
confirmation  of  a  prior  contract.  It  is  a  purchase 
for   120/.,  and  has  been  "  resorted   to  merely  as  an 

expedient" "to  enable  those  whom  the  owner 

of  the  fee  has  made  only  tenant  for  life  to  dispose  of  the 
estate."  This  is  "an  undue  exercise  of  the  power,  and 
consequently  a  purchaser  is  not  to  be  compelled  to  take 
a  title  depending  upon  it ;"  Wheate  v.  Hall(e). 

The  Master  of  the  Rolls. 

I  am  of  opinion  that  in  this  case  a  good  title  is  shewn 

under 

(a)  3  You.  4  C.  (Ex.)  369.  Swamt.  289;    4  Man.  <$    Rt/. 

(b)  1  You.  #  C.  C.  C  627.  690;  1  You.  455. 

(c)  1  Keen,  729.  (e)  17  Vet.  60. 
((f)  Sir  O.  Cooper,  312;    2 
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under  the  terms  of  my  order.  There  is  no  question  I860, 
as  to  the  law,  two  things  must  exist  at  the  death  of 
the  testator;  first,  a  valid  contract;  and  secondly, 
one  which  could  be  enforced  against  an  unwilling  pur- 
chaser. Here  there  is  no  doubt  as  to  the  first,  and  the 
remaining  question  is,  whether  the  contract  was*  such 
as  could  have  been  enforced  against  Acton  ?  That  does 
not  mean  that  the  vendor,  at  the  intestate's  death,  must 
have  been  in  a  situation  to  hand  over  a  conveyance 
duly  executed  by  all  necessary  parties ;  for  if  the  vendor 
had  mortgaged  the  property  prior  to  the  sale,  he  might 
still  have  enforced  the  contract  against  the  purchaser, 
although  he  could  not  have  compelled  the  mortgagee 
to  join  in  the  conveyance,  until  full  payment  of  the 
mortgage  money.  So,  again,  if  the  legal  estate  hap- 
pened to  be  outstanding,  the  vendor  might  not  be  in 
a  situation,  at  the  purchaser's  death,  to  compel  the 
conveyance  of  the  legal  estate,  but  still  the  contract 
might  have  been  enforced.  It  is  a  very  important  con- 
sideration in  this  case,  and  one  on  which  the  question 
turns,  whether  Leech  was  in  a  situation,  at  the  death  of 
the  intestate,  to  have  obtained  the  deed  of  confirma- 
tion, which,  in  my  opinion,  perfected  the  title.  For 
the  present  purpose  I  assume  that  deed  of  confirmation 
made  a  good  title;  then  assume  the  intestate  to  be 
alive,  and  that  Leech  had  filed  a  bill  for  the  specific 
performance  of  the  contract,  and  that  the  Court  had 
made  a  decree  in  the  terms  of  this  decree  of  the  11th  of 
December,  1857,  then  the  rule  is:-— That  up  to  the 
time  of  making  the  certificate,  the  vendor  is  at  liberty 
to  do  everything  he  can  to  make  a  good  title,  though 
after  that  time,  it  is  a  question  of  indulgence.  Here, 
the  deed  of  confirmation  was  executed  before  the  cer- 
tificate, and  it  would,  therefore,  be  free  from  any  objec- 
tion, if  the  purchaser  were  now  alive.  But  as  he  is 
dead,  the  real  question  is,  whether  the  deed  of  confir- 

z  2  mation 
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1860.  motion  (assuming  it  to  give  a  good  title)  was  a  matter 

v^v^/  which  could  have  been  obtained  by  Leech  at  the  death 
Garnett  .  . 

v<  of  the  intestate.    I  am  at  a  loss  to  see  any  thing  which 

Acton.  ghows  that  it  could  not. 


The  state  of  the  case  was  this,  there  were  about  two 
and  one-eighth  acres  of  the  property  purchased  which 
had,  in  1826,  been  taken  in  exchange  from  the  tenant 
for  life,  possession  was  given  on  both  sides :  the  consi- 
deration was  therefore  paid,  the  land  given  was  enjoyed 
by  Chetwode  on  the  one  side,  and  the  two  and  one- 
eighth  acres  were  enjoyed  by  persons  through  whom  the 
vendor  here  claims  on  the  other:  so  that  from  1826  to 
1853,  or  during  twenty-seven  years,  there  bad  been  a 
continued  enjoyment  on  both  sides  of  the  lands  ex- 
changed. It  would  be  very  difficult  to  say,  if  an  eject- 
ment had  been  brought  by  either  party,  and  a  bill  had 
been  filed  by  the  other,  for  the  specific  performance  of  - 
the  parol  agreement  thus  acted  on  by  both  sides  for  all 
this  time,  that  this  Court  would  not  have  restrained 
the  action,  and  this  independently  of  the  consideration 
whether  the  Statute  of  Limitations  would  not,  of  itself, 
have  been  a  bar  to  the  action. 

In  that  state  of  the  case,  I  find  that  after  twenty-seven 
years*  enjoyment,  the  persons  who  were  able  to  perfect 
the  title  do  assent  and  complete  it.  Why  then  am  I  to 
assume  that  they  would  not  have  done  so  in  the  lifetime 
of  the  intestate?  I  concur  that  the  matter  is  to  be  deter- 
mined as  it  stood  at  the  death  of  the  intestate,  and  that 
if  a  title  could  not  have  been  made  then  it  cannot  be 
made  subsequently.  Thus,  if  the  title  to  the  property  was 
in  a  person  between  whom  and  the  vendors  there  was  no 
privity,  so  that  the  vendor  had  no  claim  to  it,  I  agree 
that  he  could  not  buy  the  land  and  then  insist  on  a  spe- 
cific performance*  But  in  the  case  of  a  parol  agree- 
ment 
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ment  to  exchange,  followed  by  an  enjoyment  of  the  I860, 
properties  on  both  Bides  for  twenty-seven  years,  it  was 
competent  to  the  vendor  to  perfect  and  make  out  a  good 
title  to  the  intestate.  The  mere  resistance  of  a  party  to 
make  the  vendor's  title  perfect  would  not,  of  itself,  in- 
duce the  Court  to  come  to  the  conclusion  that  the 
vendor  could  not  make  out  a  title,  for  if  it  did,  morU 
gagees  might  refuse  to  convey  on  payment  of  what 
was  due  to  them,  and  a  person  having  a  bare  legal 
estate  might  prevent  a  good  title.  But  if  the  legal 
estate  be  outstanding,  the  owner  has  a  right  to  compel 
the  person  in  whom  it  is  vested  to  convey  it,  and  he  has 
power  to  complete  a  sale  and  can  enforce  the  specific 
performance  of  a  contract  against  the  purchaser.  If 
Acton  were  now  alive,  and  this  deed  confirming  the  title 
were  produced  before  the  certificate,  I  should  be  of 
opinion  that  a  good  title  was  made  out,  and  that  he  was 
bound  to  take  the  land.  In  fact  that  appears  from  the 
observations  of  Lord  St.  Leonards,  who  states  very  con- 
cisely the  principles  on  which  this  Court  proceeds,  and 
I  see  nothing  in  the  cases  cited  which  contradict  that 
statement  of  the  law.  If  Leech  had  a  right  to  have  his 
title  made  good,  and  on  calling  on  the  Chetwodes  they 
had  acquiesced,  it  would  then  have  been  reduced  to  a 
mere  question  of  conveyance.  Cowgill  v.  Oxmantown  (a) 
is  clearly  distinguishable. 

I  am  of  opinion,  therefore  (assuming  that  this  deed  of 
May,  1859,  gave  a  good  title),  that  the  intestate  was 
bound  to  take  it,  and  that  the  contract  binds  his  estate. 
But  I  also  think  that  this  deed  did  make  a  good 
title.  The  original  exchange  was,  it  is  true,  by  the 
tenant  for  life  alone  without  the  concurrence  of  the 
trustees,  but  the  trustees  had  no  interest,  and  if  it  were 

established 

(o)  3  You.  Sf  C.  (Ex.)  369. 
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1860.  established  that  the  contract  entered  into  by  the  tenant 
for  life  was  for  the  benefit  of  the  estate,  this  Court 
would  not  have  allowed  the  trustees  to  resist  the  com- 
pletion of  it,  after  they  had  stood  by  and  seen  an  unin- 
terrupted enjoyment  under  it  for  thirty  years.  However, 
the  present  trustees,  when  called  on  to  execute  a  deed, 
with  the  assent  of  the  present  tenant  for  life,  convey 
the  property  taken  in  exchange;  they  treat  their  pre- 
decessors as  bound  by  the  exchange,  and  consider  that 
they  have  nothing  «to  do  but  to  carry  into  effect  that 
which  had  been  acted  on  by  the  parties  beneficially 
interested  for  so  many  years.  1  am  of  opinion  that  this 
is  a  perfectly  good  confirmation. 

I  have  another  question  to  consider  about  conceal- 
ment, but  I  think  it  amounts  to  very  little.  This  Court  is 
aware  that,  in  cases  of  purchases  of  land,  so  much  de- 
pends on  the  bona  fides  of  the  vendor,  that  if  it  suspects 
that  the  vendor  has  wilfully  concealed  a  deed,  it  would 
discharge  the  purchaser  from  his  contract;  it  is  necessary 
that  the  vendor  should  give  the  fullest  possible  informa- 
tion. Here,  however,  there  is  a  statement  in  the  abstract 
that  this  portion  of  the  land  was  taken  from  Sir  John 
Chetwode,  and  this  put  the  purchaser  on  an  enquiry 
as  to  the  means  by  which  it  was  acquired. 

I  look  at  the  case  as  if  the  intestate  were  now  alive 
and  resisted  to  the  utmost  the  performance  of  the  con- 
tract ;  would  it  then  be  my  duty  to  compel  him  to  ac* 
cept  the  title?  I  am  of  opinion  that  it  would,  and 
that  being  so  there  was  a  contract  which  could  be  en- 
forced after  his  death. 

I  must,  therefore,  reform  the  certificate,  and  direct  pay- 
ment of  the  purchase-money  out  of  the  personal  estate. 


CASES  IN  CHANCERY. 


PALMER  v.  HENDRIE.   (No.  2.) 

V  '  May  4. 

THIS  case,  reported  ante  (a),  now  came  on  for  hearing.  A  mortgagee 
concurred 
with  the  trans- 

The  following  facts  were  established  by  the  evi-  feree of  j,be 
dence: — In   1847,    the  Plaintiff,   Palmer,  mortgaged  demption  in 
some  leasehold  property,  numbered  19,  20  and  21,  in  '^^dC" 
Albion  Road,  and  other  property  to  Hendrie,  to  secure  allowed  such 
the  repayment  of  8001.  %A!° 

purchase- 
By  indenture,  dated  the   12th  of  February,  1850,  Sat %'e  mort^ 
Palmer  conveyed  the  mortgaged  property  to  Overton  g«g«e  could 
and  Hughes  in  equal  moieties,  subject  to  this  mortgage,  SUe  the  mort- 
and  Overton  and  Hughes  covenanted  with  the  Plaintiff  JQ^.JjJj 

to  pay  the  mortgage  debt  and  to  indemnify  the  Plaintiff  was  per- 
Al_       -  petually  re- 

therefrom.  Sained  from 

doing  to,  and 
ordered  to  pay 
By  indenture,  dated  the  6th  of  September,  1860,  in  the  coats  of 

consideration  of  440/.  paid  to  Overton  and  Hughes,  lhe  wiu 
Hendrie  and  Overton  and  Hughes,  and  others,  demised 
No.  21  to  Mr.  Hutchinson  for  ninety-eight  years  at  a 
peppercorn  rent.  By  a  similar  indenture,  dated  the 
6th  of  October,  1852,  Hendrie  and  Hughes  (to  whom 
Overton  had  in  themeanwhile  assigned  all  his  interest),  in 
consideration  of  450/.  paid  to  Hughes,  demised  No.  20 
to  Mr.  Hutchinson  for  ninety-eight  years  at  a  pepper- 
corn rent. 

No.  19  was  similarly  demised  to  Mrs.  Cross  for  450/. 

The  moneys  so  paid,  namely,  440/.,  450/.  and  450/* 

(1,340/.) 
(a)  27  Beav.  349. 


342  CASES  IN  CHANCERY. 

1 860.       ( 1 ,340/.)  were  received  by  Hughes,  who  misapplied  them. 
He  afterwards  absconded  and  was  declared  bankrupt, 
and  the  money  became  lost. 
Hen  drib. 

*   °°  Hendrie  s  executors  having  sued  the  Plaintiff  on  the 

covenant  to  recover  the  mortgage  money,  the  Plaintiff 
instituted  this  suit  against  the  executors  and  the  as* 
signees  of  Hughes,  praying  a  declaration  that  he  had 
been  relieved  and  discharged  from  all  liability  on  the 
covenants,  which,  by  the  indenture  of  mortgage  of  the 
30th  day  of  October,  1847,  he  entered  into  with  Hendrie 
for  payment  of  800/.  and  interest,  and  from  all  other 
liability  (if  any)  in  respect  of  such  mortgage  debt  and 
interest,  or  that  the  Defendants  (the  executors  of 
Hendrie),  on  payment  of  the  amount  (if  any)  now  owing 
to  them  in  respect  of  the  mortgage,  might  be  decreed 
to  assign,  or  cause  to  be  assigned,  to  the  Plaintiff  the 
mortgaged  property,  freed  and  absolutely  discharged 
from  the  under  leases  to  Hutchinson  and  Cross,  and  all 
other  incumbrances  made  or  occasioned  by  Hendrie  or 
those  claiming  under  him.  The  bill  also  prayed  an  in- 
junction to  restrain  the  proceedings  at  law. 

Mr.  R  Palmer  and  Mr.  T.  A.  Roberts,  for  the 
Plaintiff. 

Mr.  Selwyn  and  Mr.  Haddan  for  the  principal  De- 
fendants. 

Mr.  Miller,  for  the  assignees,  asked  for  their  costs, 
as  they  had  not  elected  to  take  the  leases  or  been  asked 
to  do  so. 


The  Master  of  the  Rolls. 

This  is  a  very  unfortunate  case,  but,  upon  the  facts 

now 
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now  proved,  there  can  be  no  question  as  to  the  decree        I860, 
which  it  is  proper  to  make. 

If  a  man  mortgages  property  and  afterwards  sells  the 
equity  of  redemption  to  a  third  person,  who  then  sells 
the  property  with  the  concurrence  of  the  mortgagee, 
such  mortgagee  cannot,  if  he  has  allowed  the  pur- 
chaser of  the  equity  of  redemption  to  receive  the 
purchase -money,  sue  the  original  mortgagor  for  the 
amount  of  the  money  which  he  has  thus  allowed  to  be 
paid  to  the  purchaser  of  the  equity  of  redemption.  That 
is  one  of  the  first  principles  of  equity. 

Here  Hendrie,  the  mortgagee  of  Palmer,  conveys  his 
interest  to  Hutchinson  in  one  house  and  to  Sarah  Cross 
in  another,  and  he  consents  that  Che  purchase-money 
shall  be  received  by  Hughes,  the  owner  of  the  equity  of 
redemption.  He  cannot  say  he  did  not  know  that 
Hvghes  was'  owner  of  (he  equity  of  redemption,  he  must 
have  known  it,  for  it  appears  from  the  deeds  which  he 
executed. 

Hendrie,  who  executed  these  deeds,  says  that,  he  was 
deceived,  and  no  doubt  he  was,  for  he  believed  Hughes 
to  be  a  trustworthy  and  respectable  person.  It  is  true 
that  a  fraud  was  committed  not  by  Hendrie  but  by 
Hvghes,  but  what  equity  is  there  to  make  the  Plaintiff 
responsible  for  the  loss  which  another  person  has 
enibled*  Hughes  to  commit? 

It  is  then  said,  that  the  Plaintiff  ought  to  have  given 
Hendrie  notice  of  the  assignment  to  Overton  and  Hvghes, 
but  nothing  is  more  common  than  for  the  owner  of  an 
equity  of  redemption  to  sell  it  without  giving  any  notice 
to  a  mortgagee,  and  nobody  could  consider  this  as  a 
badge  of  fraud,  nor  do  I  so  consider  it* 

On 
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On  the  whole  of  ibis  case  I  am  of  opinion  that  the 
executors  of  Mr.  Hendrie  must  be  perpetually  restrained 
from  all  proceedings  at  law,  in  respect  of  the  mortgage 
debt  and  interest,  and  that  they  must  pay  the  Plaintiff's 
costs,  including  those  of  the  assignees. 


RITCHIE  t>,  COUPER. 

June  5. 

One  of  several  npHE  Plaintiff  and  the  two  Defendants  were  the  co- 
ashjp^who  owners  of  a  ship  in  certain  proportions.    The 

acta  as  ship's  Defendants  had  the  sole  management  of  the  ship  and 

only  entitled  supplied  it  with  provisions,  in  the  way  of  their  business 

to  charge  the  as  grocers  and  ship  biscuit  bakers,  and  they  charged 

supplies  to  the  against  the  ship  the  prices  ordinarily  charged  to  their 

SWSS  other  customer.. 

course  of  his 

This  was  a  bill  for  an  account  of  the  profits  of  the 
ship,  and  at  the  hearing,  the  Plaintiff  asked  for  a  decla- 
ration that  the  Defendants  were  only  entitled  to  charge 
the  cost  price  of  the  provisions. 

The  only  evidence  as  to  supplying  the  ship  was  that 
of  the  Defendants,  who  said,  that  they  bad  "  with  the 
full  knowledge  and  assent  of  the  Plaintiff  (who  had, 
from  time  to  time,  inspected  at  their  shop  the  ship's 
accounts)  supplied  the  ship  with  provisions  at  the  ordi- 
dary  prices  charged  to  their  customers,  and  charged  by 
other  tradesmen.  This  was  not  denied  by  the  Plain- 
tiff. 

Mr.  Berkeley,  for  the  Plaintiff,  argued  that  an  agent 
or  partner  could  not  be  allowed  to  make  a  profit  of 

goods 
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goods  supplied  by  him  to  his  principal  or  to  the  part-       1860. 
nership ;  Burton  v.  Woohey  (a) ;  Bentley  v.  Craven  (ft). 

Mr.  J.  J.  Humphrey  for  the  Defendants.  The 
Plaintiff  has  no  right  to  any  declaration,  for  the  evi- 
dence states,  that  it  was  done  "  with  the  full  knowledge 
and  assent  of  the  Plaintiff/'  and  whatever  the  law  may 
be  on  this  point,  the  assent  of  the  Plaintiff  is  a  suffi- 
cient justification  to  the  Defendants ;  Wilson  v. 
Short  (c). 


The  Master  of  the  Rolls. 

The  answer  being  the  only  evidence  on  the  point,  I 
can  make  no  special  declaration.  If  it  had  been  other- 
wise, I  should  have  adopted  the  view  of  the  Plaintiff, 
and  have  directed  that,  in  taking  the  accounts,  the 
Defendants  should  be  allowed  the  cost  price  only. 

(o)  6  Madd.  307.  (c)  6  Hare,  366. 

(6)  18  Bcav.  75. 
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1860. 


Jan.  16. 

A  notice,  to 
set  down  the 
old  excep- 
tions after  a 
second  an- 
swer, did  not 
specify  which. 
field,  that  it 
was  irregular, 
and  the  Plain- 
tiff was  or- 
dered to  pay 
the  costs  of 
the  Defend- 
ant's appearing 
to  object ;  but 
liberty  was 
given  to  him  to 
amend  the  no- 
tice and  set* 
down  the  ex- 
ceptions again. 


THOMAS  v.  RAWLINGS. 

T^LEVEN  exceptions  were  taken  to  the  Defendant's 
"^  answer,  some  were  allowed  and  others  were  over- 
ruled. The  Defendant  put  in  a  further  answer,  where- 
upon the  Plaintiff  considering  the  answer  still  insufficient 
gave  the  Defendant  notice  that  he  had  set  down  the  ex- 
ceptions, but  without  specifying  the  particular  exceptions 
to  which  he  required  a  further  answer. 

Mr.  li.  Palmer  in  support  of  the  exceptions. 

Mr.  Stlwyn  and  Mr.  Cottrell  for  the  Defendant 
The  proceeding  is  irregular,  the  Plaintiff  ought  to  have 
specified  in  what  respect  the  second  answer  is  insufficient 
He  has  referred  back  all  the  exceptions,  including  those 
overruled.  By  the  19th  Order  of  2nd  November,  1850, 
"  if  after  a  Defendant's  second  or  third  answer  is  filed, 
the  Plaintiff  sets  down  the  old  exceptions  for  insuffi- 
ciency, then  the  particular  exception  or  exceptions  to 
which  he  requires  a  further  answer  is  or  are  to  be  stated 
in  the  notice  of  setting  down  such  exceptions"  (a). 

The  case  is  governed  by  Tanner  v.  Strutton  (6),  where 
it  was  held  by  Lord  Cranworth,  that  the  notice  of  setting 
down  exceptions  to  a  further  answer  must  state  the  ex- 
ceptions to  which  the  Plaintiff  requires  a  further 
answer. 


They  also  referred  to  the  12th  Order  of  2nd  November 9 

1860Xc). 

The 


(a)  Ord.  Can.  436  and  IBth 
Con$ot.  Ord.  i.  17. 


(b)  tSJur.  457. 
(r)  Ord.  Can.  434. 
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The  Ma8teb  of  the  Rolls. 

I  think  the  case  cited  binds  me,  and  that  the  objec- 
tion is  fatal.     I  must,  therefore,  make  the  same  order. 

Independently  of  authority  I  should  have  thought 
that  the  word  "  exceptions"  meant  all  the  exceptions.  I 
must  hold  the  notice  insufficient,  but  I  will  allow  the 
Plaintiff  to  amend  it,  and  set  down  the  exceptions  again 
for  hearing.  The  Plaintiff  must  pay  the  Defendant  his 
costs  of  appearing  to  object  to  the  notice. 
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I860. 


PATERSON  v.  ROLLAND. 

TVY  a  codicil  to  his  will,  dated  in  1857,  the  testator 
-^  directed  that  one-sixth  of  5,000/.  should  be  in 
trust  for  Susan  Pester  and  John  Pester,  (the  children 
of  Mary  Pester,  deceased,)  with  benefit  of  survivorship, 
as  to  the  moiety  of  the  said  John  Pester  at  his  death  to 
his  sister,  her  executors,  administrators  and  assigns. 

The  testator  gave  the  residue  of  his  estate  and  effects 
to  the  Defendant  Stewart  Ershine  Rolland. 

Susan  Pester  died  in  1858,  and  the  testator  in  1859. 

A  question  had  arisen  as  regards  this  one-sixth 
of  5,000/.  The  Defendant  Stewart  Ershine  Rolland 
submitted,  that  one  moiety  of  such  sixth  part  now 
belonged  to  him  as  residuary  legatee,  and  that  upon  the 
decease  of  John  Pester,  the  other  moiety  of  such  one- 
sixth  would  fall  into  the  residue. 

The 


Jan.  25. 
Bequest  to 
A.  and  B, 
with  benefit  of 
survivorship ; 
as  to  the 
moiety  of  B.f 
at  fi/s  death, 
to  A.,  her  ex- 
ecutors, ad* 
ministrators 
and  assigns. 
Held,  that  A. 
and  B.  took  at 
tenants  in 
common,  and 
A,  having 
died  in  the  tes- 
tator's life, 
that  her  share 
lapsed,  and 
that  B.  took 
a  life  interest 
only  in  the 
other  moiety, 
which  fell  into 
the  residue  on 
his  death. 
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The  Plaintiff  however  submitted  whether  Jokm  Pester 
was  not  now  entitled  to  the  whole  of  such  one- 
sixth,  and  whether  his  interest  was  for  life  or  absolute, 
as  to  the  whole  or  a  moiety  of  such  one-sixth,  and 
generally  what  was  the  true  construction  of  the  codicil 
as  regarded  such  one-sixth. 

Mr.  C.  C.  Hall  for  the  Plaintiff;  the  executor. 

Mr.  G.  L.  Russell  and  Mr.  Wickens  for  the  Defend- 
ants Stewart  Ershine  Holland  and  John  Pester  re- 
spectively. 

The  Master  of  the  Rolls. 

I  think  this  was  a  tenancy  in  common.  The  questidn 
is,  what  was  to  become  of  Susan  Pesters  moiety,  was  it 
to  survive  ?  if  the  testator  intended  that  he  would  have 
said  so*  It  is  a  gift  to  two  with  benefit  of  survivorship 
as  to  a  moiety.  That  is  a  tenancy  in  common.  I  must, 
therefore,  declare  that  the  half  of  one-sixth  lapsed  by 
the  death  of  Susan  in  the  life  of  the  testator,  and  that 
John  takes  a  life  interest  in  the  other  moiety,  subject 
to  which,  it  will  fall  into  the  residue. 
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HOBDAY  t;.  PETERS.    (No,  1.) 

April  26,  27. 
TN  1833,  Maria  Hobday  married  Robert  Joy,  and  by  A  mortgagee 
A     a  settlement,  dated  the  22nd  of  November,  1833,  Sorfwho 
she  conveyed  her  life  estate  in  46,  Bell  Yard,  and  the  turned  her 
fee  of  48,  Bell  Yard,  to  trustees,  upon  trust  for  her  clerk  to  as- 
separate  use  for  life,  without  power  of  anticipation,  with  iii.t  ^g"*" " 
-    j  «  *         »       ,.      .-  i     n       .  .      ,  tuitoualy.  The 

remainder  to  Robert  Joy  for  lire,  and  after  his  decease,  clerk,  by  rea- 

in  trust  for  such  person  as  she  should  by  deed  or  will  ^iS^ST 

appoint,  and  in  default,  in  trust  for  her  right  heirs*  during  such 

employment, 
bought  up  the 
•In  November,  1839,  Mrs.  Joy  joined  her  husband  in  mortgage  for 

mortgaging  the  two  houses  Nos.  46  and  48,  Bell  Yard,  the  amount. 

for  800/.,  but  reserving  her  life  estate.  Hdd>  Jhat.he 

7  °  VM  A  trtlfttM 


In  1844,  the  mortgagees  threatened  to  take  possession 
of  the  property  and  foreclose  the  equity  of  redemption, 
unless  the  800/.  and  interest  were  paid.  Mrs.  Joy 
thereupon  consulted  Mr.  Collett,  a  solicitor,  who,  out 
of  regard  for  her,  referred  her  to  his  managing  clerk 
Mr.  Peters,  to  see  what  could  be  done  for  her  gratui- 
tously. Mr.  Peters  thereupon  examined  the  settlement 
and  found  that  Mrs.  Joy's  life  estate  was  unaffected  by 
the  mortgage,  so  that  she  could  not  be  turned*  out  of 
possession.  He  afterwards  communicated  with  the 
mortgagees  and  informed  them  they  had  no  right  to 
take  possession,  and  they  thereupon  acquiesced.  In 
consequence  of  his  success,  an  intimacy  sprung  up 
between  Mr.  Peters  and  Mrs.  Joy,  and  Mrs.  Joy 
consulted  him  on  various  matters,  and  amongst  them  as 
to  the  sale  of  her  business,  which  Mr.  Peters  took  active 
steps  to  effect,  and  he  ultimately  purchased  it  for  him- 

vol.  xxvm — in.  a  a  self. 


was  a  trustee 
of  the  benefit 
for  the  mort- 
gagee. 


CASES  IN  CHANCERY. 

self.  In  the  course  of  these  proceedings  Mr.  Peters 
became  aware  that  the  mortgagees  were  anxious  to  dis- 
pose of  their  mortgage;  he  clandestinely  negotiated  with 
them  for  the  purchase  of  it,  and  ultimately  purchased 
the  800/.  and  all  arrears  of  interest  for  his  own  benefit 
for  350/.  The  mortgage  was  transferred  to  him  by  an 
indenture,  dated  the  22nd  of  October,  1845,  Mrs.  Joy 
knew  of  the  purchase  in  1846,  as  stated  post,  p.  353. 

Mrs.  Joy  died  in  1857,  having,  by  her  will,  appointed 
all  her  real  and  personal  estate  to  the  Plaintiff,  her  son. 

The  Plaintiff  instituted  this  suit  against  Peters  and 
others,  insisting,  amongst  other  things,  that  he  was 
entitled  to  redeem  Peters  on  payment  of  350/.  instead 
of  800/. 

Mr.  R.  Palmer  and  Mr.  Hallett,  for  the  Plaintiff, 
argued,  that  Peters,  when  he  bought  up  the  mortgage, 
stood  in  a  confidential  relation  towards  Mrs.  Joy,  and 
had,  by  means  of  that  relation,  obtained  through  her  all 
the  information  which  enabled  him  to  purchase  it.  That 
standing  in  such  a  relation,  or  even  as  a  mere  agent,  he 
was  incapacitated  from  buying  up  the  securities  for  his 
own  benefit,  and  could  only  be  considered  as  a  trustee 
for  Mrs.  Joy;  Carter  v.  Palmer  (a);  Lees  v.  Nut  t  all  (b); 
Lawless  v.  Mansfield  (c).  That  he  was  therefore  only 
entitled*  to  receive  back  the  350/.  which  he  had  actually 
paid  for  the  purchase  of  the  mortgage  of  800/.,  Meed  v. 
Norris  (d),  and  that  upon  payment  of  that  sum  by  the 
Plaintiff,  he  was  bound  to  reconvey  the  property. 

Mr.  Selwyn  and  Mr.  Freeling,  for  Peters,  insisted  that 

he 

(a)  1    Dm.  if    W.  122 1    11       Myl.  $  K.  819. 
JB/^A,  397;  8  CI.  if  Fin.  657.  «•)  1  Dm.  if  War.  557,  629. 

(6)  1    Rutu  *    A/?/-  53;    2  (d)  2  MyL  $  Cr.  36i—ZJi 
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he  stood  in  no  confidential  relation  towards  Mrs.  Joy, 
that  he  was  neither  her  solicitor  nor  agent.  That  he 
had  taken  no  advantage  of  her  in  the  transaction  and 
had  informed  her  of  the  purchase!  which  she  had  approved 
of;  Hunter  v.  Atkins  (a). 

Mr.  Follelt  and  Mr.  Speed,  for  the  trustee. 

Mr.  Roche,  for  Mr.  Joy. 

The  Master  of  the  Rolls  (without  hearing  a  reply 
on  this  point)  said, — 

With  respect  to  the  question,  whether  the  mortgage 
is  to  stand  for  350/.  or  800/.,  I  must  say  that  I  entertain 
no  doubt  that  it  must  stand  only  for  350/.  I  do  not 
regard  Hunter  v.  Atkins  (b)  as  exactly  analogous  to  the 
present,  even  assuming  that  case  to  be  one  which 
would  now  be  upheld. 

The  question  is  this: — where  two  persons  stand  in 
a  particular  relation  towards  each  other,  and  one,  by 
means  of  that  relation,  obtains  information  which  enables 
him  to  make  a  beneficial  arrangement  in  respect  of  the 
rights  and  property  of  the  othfer,  whether  he  can  retain 
the  benefit  for  himself,  or  whether  the  other  person  is 
not  entitled  to  reap  the  advantage  of  the  benefit  thus 
obtained.  What,  in  my  opinion,  constitutes  that  par- 
ticular relation,  I  endeavoured  to  explain  in  Cooke  v. 
Lamotte(c).  I  think  the  evil  would  be  very  con- 
siderable, and  the  rule  of  the  Court  frittered  away  by 
technicality,  if  it  were  held,  that  this  particular  relation 
must  be  one  which  the  Court  designates  by  a  particular 
name,  such  as  that  of  trustee  and   cestui  que  trust, 

guardian 

(«)  3  Myl.  if  K.  135.  (r)  15  Beav.  234. 

(b)  3  %/.  $  K.  113. 
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I860.  guardian  and  ward,  solicitor  and  client,  or  physician  and 
patient.  I  said,  in  Cooke  v.  Lamotte  (a),  "  Lord  Cotten- 
ham  considered  that  it  extended  to  every  case  in  which  a 
person  obtains,  by  donation,  a  benefit  from  another,  to  the 
prejudice  of  that  other  person  and  to  his  own  advantage, 
and  that  it  is  essential,  in  every  such  case,  if  the  transaction 
should  be  afterwards  questioned,  that  he  should  prove 
that  the  donor  voluntarily  and  deliberately  performed 
the  act,  knowing  its  nature  and  effect.  It  is  not  pos- 
sible to  draw  the  rule  tighter  or  to  make  it  more 
stringent;  and  I  believe  it  extends  to  every  such  case." 
If  I  departed  from  Hunter  v.  Atkins  in  Cooke  v.  Lamotte, 
I  followed  the  doctrine  laid  down  in  the  other  cases. 

The  present  case  is  one  where  the  Defendant,  by 
reason  of  his  particular  relation  to  Mrs.  Joy,  obtained 
information,  by  means  of  which  he  purchased  a  mort- 
gage granted  by  her,  for  less  than  its  amount.  I  am  of 
opinion  that  such  a  relation  existed  between  them,  and 
that  if  she  had  claimed  the  benefit  of  the  transaction,  she 
would  have  been  entitled  to  have  it.  She  was  served 
with  a  notice  from  the  mortgagees  that  she  would  be 
turned  out  of  her  house.  She  goes  to  Messrs.  Wim~ 
burne  b  Collett  and  consults  Mr.  Collett,  who  was  a 
customer  of  hers,  and  seems  to  have  had  a  regard  for  her. 
He  declined  to  be  professionally  concerned  for  her,  in 
this  sense,  that  he  would  not  receive  fees  ;  but  he  in- 
troduces her  to  Mr.  Peters,  one  of  his  clerks,  to  see  what 
can  be  done,  without  charging  ber  costs.  Peters  looks 
into  the  mortgage  deed  and  finds  that  she  cannot  be 
turned  out  of  the  houses  ;  he  then  goes  to  the  solicitors 
on  the  other  side ;  they  look  into  the  matter  and  find  he 
is  right.  Is  not  that  a  matter  between  solicitor  and  client? 
Mr.  Collett,  out  of  regard  for  the  old  lady,  of  whom 

he 

(a)  15  Beav.  240. 
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he  had  been  a  customer,  turns  her  over  to  his  clerk ; 
but  if  he  had  chosen  to  charge  for  his  professional 
services,  could  this  Court  have  said,  that  he  was  not 
entitled  to  do  so.  Mr.  Collett  introduces  her  to  Peters 
who  acts  as  he  is  directed,  and  the  result  is,  as  he  states, 
that  his  great  success  led  to  an  intimacy  with  Mrs.  Joy. 
She  consulted  him  as  to  various  matters,  as  to  the  mode 
of  getting  rid  of  her  business,  which  she  proposed  to 
sell  for  400/. ;  Mr.  Peters  prepares  an  advertisement  to 
that  effect  and  inserted  it  in  the  "  Times ;"  he  makes 
inquiries  for  her  amongst  the  trade  to  know  if  she  can 
dispose  of  it,  and  be  ultimately  purchases  it  himself  for 
100/.,  though  he  now  says  it  was  worth  nothing. 
1  refer  to  this  merely  to  shew  what  was  the  relation 
between  the  parties.  He  was  introduced  as  a  solicitor 
and  he  acted  as  such,  he  thus  became  acquainted  with 
the  mortgagees,  and  finding  that  they  were  endeavour- 
ing to  sell  their  charge  of  800/.,  he  buys  it  himself  for 
350/.  He  afterwards  informed  Mrs.  Joy  that  he  had 
purchased  it,  but  he  did  not  state  the  price ;  she  said  that 
she  was  glad  to  hear  of  the  purchase,  because,  as  she 
said,  it  relieved  her  mind,  inasmuch  as  she  would  then 
be  in  receipt  of  the  rents  without  interruption.  Can 
anybody  say  that  there  was  not  such  a  relation  between 
them,  that  if  the  purchase  turned  out  profitable,  she 
was  entitled  to  have  the  benefit  of  it  ?  All  the  cases 
shew  that  this  is  the  rule  of  the  Court  in  such  case, 
and  I  must  act  on  it  accordingly. 


1860. 


HOBDAT 
V. 

Peters. 
(No.l.) 


I  am  of  opinion,  in  this  case,  that  the  Plaintiff  is 
entitled  to  redeem  on  payment  of  350/. 
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April  26,  27. 
May  24. 

If  a  general 
power  of  ap- 
pointment be 
expressly 
given  to  a  mar- 
ried woman 
over  any  pro- 
petty  or  any 
interest  in 
property,  such 
property  or 
interest  does 
not  thereby 
become  settled 
to  her  separate 
use,  nor  does 
it  become  so 
by  her  exer- 
cising the 
power. 

When  a 
feme  coterte 
has  a  general 
power  to 
appoint  pro- 
perty by  will, 
and  executes 
it  in  favor  of 
a  legatee,  the 
appointed  pro- 
perty does  not 
(as  in  the  case 
of  a  man)  be- 
come assets  for 
the  payment  of 
her  debts. 
But  the  case 
is  otherwise 
where  the  feme 
coterte  has 
practised  a 
fraud  in  her 
contracts;  in 
such  a  case  . 
the  appointed 
gronertyi. 


HOBDAY  v.  PETERS.    (No.  2.) 

f\N  the  marriage  of  Maria  Hobday  with  Robert  Joy 
^■^  in  1833,  a  settlement  was  executed,  by  which 
No.  48,  Bell  Yard,  to  which  she  was  entitled  for  her 
life,  and  No.  46,  Bell  Yard,  to  which  she  was  seised  in 
fee,  were  conveyed  to  trustees,  upon  trust  For  Mrs.  Joy 
for  life,  for  her  separate  use  without  power  of  anticipa- 
tion, with  remainder  to  Mr.  Joy  for  life,  and  after  his 
decease,  in  trust  for  such  persons  as  Mrs.  Joy  should 
by  deed  or  will  appoint,  and  in  default  for  her  right 
heirs. 

Mrs.  Joy  also  assigned  to  the  same  trustees  certain 
personal  estate  to  which  she  was  entitled,  upon  trust  for 
her  separate  use  for  life,  and  if  she  should  die  in  the 
lifetime  of  Mr.  Joy  (which  happened),  then  upon  such 
trusts  as  she  should  by  will  appoint. 

In  1835,  Maria  Joy  became,  by  devise,  entitled  to 
the  reversion  in  fee  of  No.  48. 

By  a  mortgage  deed,  dated  the  25th  of  November, 
1839,  reciting  the  settlement  of  1833,  Mr.  Joy,  in  con- 
sideration of  800/.  paid  to  him,  granted  to  a  mortgagee 
and  his  heirs,  the  houses  Nos.  46  and  48,  Bell  Yard,  and 
Maria  Joy,  in  pursuance  of  the  power  contained  in  the 
recited  settlement,  appointed  that  the  same  houses 
should,  after  the  determination  of  her  life  estate  therein, 
be  and  remain  unto  the  mortgagee  and  his  heirs  and 
executors  for  ever.  She  also  granted  the  same  mes- 
suages to  the  mortgagee  and  bis  heirs  (subject  to  her 
life  estate).    This  was  made  redeemable  on  payment  of 

800/. 
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800/.  and  interest  by  Robert  Joy  and  Maria  his  wife,  or 
either  of  them!  their  or  either  of  their  heirs,  &c. 


Hobday 


Maria  Joy  died  in  1857,  having,  by  her  will,  executed       P"R"* 
her  power,  and  thereby  appointed  all  her  real  and  per- 
sonal estate  to  the  Plaintiff,  her  son,  absolutely. 

The  Plaintiff  sought  to  redeem  the  mortgage  in  the 
hands  of  the  transferee. 

Mr.  R.  Palmer  and  Mr.  Hallett  for  the  Plaintiff. 

Mr.  Selwyn  and  Mr.  Freeling,  for  the  mortgagee, 
argued,  that  the  effect  of  Mrs.  Joys  appointment  by 
will  was,  to  make  all  the  appointed  property  assets  for 
the  payment  of  her  debts ;  Jenney  v.  Andrews  (a),  and 
see  Williams  v.  Lomas  (b) ;  and  that  the  mortgage  debt 
of  800/.  was  therefore  a  charge  on  such  property,  having 
priority  over  the  interest  of  the  Plaintiff,  the  appointee. 

Mr  Follett  and  Mr.  Speed  for  the  surviving  trustee 
of  the  settlement. 

Mr.  Roche  for  Robert  Jay. 

Mr.  R.  Palmer  in  reply.  Vaughany.  Vanderstegen  (c) 
shews,  that  a  married  woman  having  a  life  estate  in 
personalty  to  her  separate  use,  with  a  general  power  of 
appointment  by  will,  does  not,  by  exercising  that  power, 
make  the  property  applicable  to  the  payment  of  her  en- 
gagements in  the  nature  of  debts,  viz.,  of  such  engage- 
ments as  would  be  charges  on  her  separate  estate. 

Mr.  Selwyn.  But  the  mortgagee  relies  on  the  second 
decision  in  Vaughan  v.   Vanderstegen  (d),  that  where 

there 

(«)  6  Madd.  264.  (r)  2  Drew.  165. 

(0)  16  Beav.  1.  (d)  2  Drew.  363. 
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there  is  fraud  the  appointed  estate  is  liable.  Here  Mrs. 
Joy  purported  to  appoint  the  fee,  having  no  such  power, 
this  amounts  to  such  a  fraud  as  to  bring  the  case  within 
the  principle. 

The  Master  of  the  Rolls. 

I  will  look  into  the  cases  on  the  question  whether, 
under  the  appointment,  the  Plaintiff  is  entitled  to  stand 
in  priority  over  the  mortgagee  in  the  remainder  of  the 
property  appointed.  The  proposition  may  be  stated 
thus  : — It  is  established  by  Jenney  v.  Andrews  (a),  that 
if  a  man  who  has  a  power  of  appointing  property  ap- 
points it  by  will,  that  appointed  property  will  be  general 
assets  for  payment  of  his  creditors.  It  seems  that  if 
a  married  woman  does  so,  the  appointed  property  will 
not  be  applicable  to  the  payment  of  debts  which  she 
may  have  contracted  as  a  feme  sole.  But  if  there  is 
any  fraud,  if  she  has  misled  persons  with  whom  she  has 
had  dealings,  thus,  if  she  has  held  herself  out  as  a 
single  woman,  that  alters  the  character  of  the  transaction 
and  makes  the  property  liable.  It  is  contended  the  same 
principle  applies  where  a  married  woman  professes  to 
mortgage  property  to  an  extent  beyond  that  which  she 
has  the  power  of  doing. 


The  Master  of  the  Rolls. 

May  24.  In  this  case  I  reserved  my  judgment  on  one  point; 

namely,  whether  all  the  property  appointed  by  Mrs.  Joy 
by  her  will,  under  the  exercise  of  the  power  contained 
in  her  marriage  settlement  of  the  22nd  November,  1833, 
was  liable  to  make  good  the  amount  due  on  the  mort- 
gage made  on  the  25th  of  November,  1839. 

She 

(a)  6  Madd.  264. 


Hobday 

v. 
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She  was  a  married  woman  when  she  executed   the        1860. 
mortgage,  the  property,  a  freehold  house,  was  settled  on 
her  for  life  for  her  separate  use,  without  power  of  antici- 
pation, and  after  her  decease  on  her  husband  for  his       jl?78!!8; 
r         '  •  (No.  2.) 

life,  and  after  the  death  of  the  survivor,  to  such  persons 
as  she  should  by  will  appoint. 

This  settlement  was  well  known  to  the  mortgagee  at 
the  time  when  Mrs.  Joy  and  her  husband  executed  the 
mortgage,  which  was  of  the  whole  of  this  property,  as 
far  as  it  was  possible  for  them  to  do  so. 

She  died  in  July,  1857,  having  by  her  will  appointed 
the  reversion  in  this  property  to  her  son. 

I  at  first  considered,  that  under  the  doctrine  in 
Jenney  v.  Andrews  (a),  as  she  had  executed  the  power 
of  appointment,  the  property  might  be  applied  in  aid  of 
her  separate  estate,  to  make  good  what  was  due  on  this 
mortgage,  but  I  was  referred  to  the  decision  by  the 
Vice-Chancellor  Kindersley  of  Vaughan  v.  Vandcr- 
stegen  (b),  where  he  decided,  on  two  occasions,  that  this 
doctrine  did  not  apply  to  the  case  of  married  women, 
unless  she  had  been  guilty  of  some  fraud  in  obtaining 
the  money.  I  have  since  had  an  opportunity,  not  only 
of  considering  that  decision,  but  also  of  consulting  with 
and  obtaining  from  the  Vice-Chancellor  his  view  and 
opinion  as  to  the  extent  of  his  doctrine  in  that  case. 

The  grounds  upon  which  that  decision  rests  seems  to 
be  these : — Although  the  contracts  or  engagements  of 
a  married  woman  may  be  enforced  against  any  property 
or  interest  held  in  trust  for  her  separate  use,  yet  they 
cannot  be  enforced  against  any  property  or  interest  held 

in 

(a)  6  Madd.  264.  (b)  2  Drew.  165. 
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I860.  in  trust  for  ber  generally ;  i.  e.f  not  for  her  separate  use, 
either  in  her  lifetime  or  after  her  death.  Her  power  to 
contract  is  limited  by  the  extent  to  which  she  is,  by  a 
Court  of  Equity,  constituted  a  feme  sole;  namely,  by  the 
extent  of  the  property  or  interest  which  is  settled  to  her 
separate  use ;  she  cannot,  by  her  contract,  bind  or  affect 
what  may  be  called  her  general  assets  or  estate,  Le., 
any  property  or  interest  belonging  to  her  which  is  not 
settled  to  her  separate  use.  Thus,  if  property  is  settled 
in  trust  for  a  married  woman  f<y  her  life  for  ber  separate 
use,  and  after  her  death  for  her  husband  for  his  life, 
with  the  ultimate  reversion  or  remainder  in  trust  for 
the  wife,  this  reversionary  interest  is  not  settled  to  her 
separate  use,  and  therefore,  althougb  her  contract  may 
be  enforced  against  the  life  interest,  which  is  settled  to 
her  separate  use,  it  cannot  be  enforced  against  the  re- 
versionary interest,  which  is  not  settled  to  her  separate 
use,  either  in  her  lifetime  or  after  her  death. 

If  a  general  power  of  appointment  is  expressly  given 
to  a  married  woman  over  any  property  or  any  interest 
in  property,  such  property  or  interest  does  not  thereby 
become  settled  to  her  separate  use ;  nor  does  it  become 
so  by  her  exercising  the  power.  Thus,  if  property  be 
held  in  trust  for  a  married  woman  for  her  life  for  her 
separate  use,  and  after  her  death  for  her  husband  for 
his  life,  and  after  the  death  of  the  survivor,  in  trust  for 
such  persons  as  the  wife  shall  by  will  appoint,  this 
reversionary  interest  is  not  settled  to  her  separate  use, 
nor  does  it  become  so  by  her  exercising  the  power;  the 
life  interest  alone  is  settled  to  her  separate  use,  and 
though  her  contract  may  be  enforced  against  the  life 
interest  which  is  settled  to  her  separate  use,  it  cannot 
be  enforced  against  the  reversion  which  is  not  settled  to 
her  separate  use,  and  which  does  not  become  so  by  her 
exercising  the  power. 

That 
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That,  in  such  case,  the  reversionary  interest  is  not 
settled  to  the  separate  use  of  the  married  woman  will 
appear  very  clear  from  this  consideration.  A  Court  of 
Law  knows  nothing  about  the  doctrine  of  the  separate 
use  of  a  married  woman,  which  is  merely  the  creature 
of  a  Court  of  Equity.  But  if  real  estate  be  settled  to 
the  use  of  a  married  woman  for  her  life,  or  to  the  use  of 
trustees  during  the  life  of  the  married  woman,  upon 
trust  for  her  separate  use,  and  after  her  death  to  the  use 
of  her  husband  for  his  life,  and  after  the  death  of  the 
survivor  to  the  use  of  such  persons  as  she  shall  by  will 
appoint,  a  Court  of  Law  recognizes  this  power  in  the 
married  woman,  and  gives  effect  to  her  exercise  of  it, 
although  it  does  not  recognize  a  separate  use.  The 
power  is  a  legal  power,  and  if  the  estates  and  inte- 
rests, instead  of  being  legal,  are  equitable,  the  power  is 
still  a  power  in  the  proper  sense  of  the  term,  and  not  an 
estate  or  interest  settled  to  the  separate  use  of  the 
married  woman. 


1860. 


From  these  premises,  the  Vice-chancellor  has  drawn 
the  conclusion,  that  where  property  is  settled  in  trust 
for  a  married  woman  for  her  life,  for  her  separate  use, 
and  after  her  death,  in  trust  for  her  husband  for  his 
life,  and  after  the  death  of  the  survivor,  in  trust  for  such 
persons  as  the  wife  shall  by  will  appoint,  and  she  exer- 
cises the  power,  her  contracts  cannot  be  enforced  against 
the  appointed  property.  In  Vaughanv.  Vanderstegen(a\ 
on  a  lady's  first  marriage,  property  was  settled  in  trust 
for  her  for  her  life  for  her  separate  use,  and  after  her 
death,  in  trust  for  such  persons  as  she  should  by  will 
appoint.  After  the  death  of  her  first  husband  she 
married  again,  and  she  afterwards  fraudulently  concealed 
the  fact  of  her  second  marriage,  and  contracted  debts  on 

the 

(a)  2  Drew.  165. 
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1860.  the  False  representation  that  she  was  still  a  widow.  The 
Vice-Chancellor,  following  the  well-settled  principle  of 
equity,  held,  that  this  fraud  entirely  altered  the  case, 
and  that  by  reason  of  the  fraud,  her  contract  might  be 
enforced  against  her  general  property  (if  she  had  any), 
i.  e.  any  property  held  in  trust  for  her,  though  not  for 
her  separate  use,  and  if  her  general  property  was  liable, 
it  necessarily  followed  that  the  appointed  property 
would  also  be  liable  in  aid  of  her  general  property. 

I  concur  entirely  in  that  view,  and  the  simple  ground 
of  the  Vice-Chancellor's  decision,  as  I  understood  from 
him  was  this  : — If  the  general  property  is  not  liable  (as 
in  the  case  of  a  contract  without  fraud),  neither  is  the 
appointed  property  liable,  but  if,  by  reason  of  fraud,  the 
general  property  is  liable,  then  the  appointed  property 
is  also  liable  in  aid  of  the  general  property. 

Acting  upon  these  principles,  and  following  the  case  of 
Vaughan  v.  Vanderstegen  (a),  I  am  of  opinion  that  the 
reversion  in  the  property  appointed  by  Mrs.  Joy  8  will 
was  not  liable.  There  was  no  fraud,  neither  suppressio 
veri  nor  suggestio  falsi.  The  mortgagee  was  cognizant 
of  every  fact,  and  he  knew,  or  must  be  taken  to  have 
known,  that  in  contracting  with  a  married  woman,  he 
was  contracting  with  one  who  had  no  power  to  bind  or 
affect  by  her  contract,  any  of  her  property,  other  than 
what  was  settled  to  her  separate  use. 

(a)  2  Drew.  165. 
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INGLE  v.  RICHARDS.    (No.  1.) 

June  20,  21. 
HHHE  testator,  Henry  T.  Richards,  by  his  will  made  A  trustee  for 
-*"      in   1853,  devised  his  real  estate  to  his  mother  Jj^truiIPe*- 
for  life,  and  after  her  death,  to  his  brothers  Thomas  tate  at  an  auc- 
Richards  and  John  Bull  Richards,  and  their  heirs,  upon  jj^  that  his 
trust  to  sell,  with  a  power  to  buy  in  the  premises  at  any  {jejr"atr**wh 
'public  sale,  and  to  stand  possessed  of  the  proceeds  of  as  against  his 
such  sale  upon  trust  for  his  two  sisters  and  their  chil-  ?e^a°[ ^"' 
dren,  and   he  appointed   Thomas  Richards  and  John  contract  com- 
Bull  Richards  executors  of  his  will.     The  testator  died  Ee^efit.^ 
on  the  3rd  of  June,  1853,  and  shortly  after  his  death,  his 
will  was  proved  by   Thomas  Richards  and  John  Butt 
Richards. 

The  testator's  .widow,  the  tenant  for  life,  died  in  Sep- 
■  Umber,  1854,  and  in  the  course  of  the  next  year,  the 
trustees  directed  the  real  estate  of  the  testator  to  be  sold 
by  auction  :  provided,  that  immediately  on  the  property 
being  knocked  down,  a  contract  should  be  signed  and 
a  deposit  paid  by  the  purchaser,  and  that  the  purchase 
should  be  complete  on  the  11th  October,  1855.  At 
the  auction,  Mr.  Lawrence,  the  solicitor  of  the  trustees, 
by  the  authority  of  John  Bull  Richards  (but  not  in  his 
name  or  appearing  as  his  agent),  became  the  purchaser 
of  part  of  the  property  (an  estate  at  Doddington),  at  a 
price,  which,  by  the  evidence,  (including  an  affidavit  of 
the  auctioneer,  and  which  was  uncontradicted  on  this 
point,)  appeared  to  exceed  what  could  have  been  other- 
wise obtained.  No  contract,  however,  was  signed,  nor 
was'any  deposit  paid.  The  only  evidence  of  the  con- 
tract was  an  entry  in  the  auctioneer's  book  of  the  sale 
made   by  the  auctioneer  himself,   wherein  he  entered 

Mr. 
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I860.  Mr.  Lawrence  as  the  purchaser  of  the  lot  at  the  price 
bid  by  him.  Mr.  Lawrence  really  purchased  as  the 
agent  for  and  on  behalf  of  J.  B.  Richards. 

John  Bull  Richards  died  intestate  on  the  13th  Sep- 
tember, 1855,  before  any  conveyance  or,  so  far  as  ap- 
peared, without  any  abstract  of  title  having  been  deli- 
vered or  approved  of.  Shortly  after  his  death,  Thomas 
Richards,  his  heir  at  law,  claimed  to  be  entitled,  to 
the  land  purchased,  and  he  also  claimed,  as  admini- 
strator of  the  intestate,  to  retain  the  purchase-money  ouf 
of  the  intestate's  personal  estate. 

The  bill  was  filed  by  some  of  the  next  of  kin  of  John 
Bull  Richards  against  Thomas  Richards  and  the  two 
sisters  and  their  children  for  the  administration  of  the 
intestate's  estate,  and  it  prayed,  inter  alia,  that  if  it  should 
appear  that  the  intestate,  John  Bull  Richards,  entered 
into  any  contract  for  the  purchase  of  the  estate  at 
Doddington,  then  that  the  same  estate  might  be  resold 
under  the  direction  of  the  Court,  or  otherwise  that 
proper  provision  might  be  made  for  relieving  the  estate 
of  the  intestate  from  present  and  future  liability  in 
respect  of  the  purchase. 

The  Chief  Clerk  having  disallowed  the  claim  of  the 
Defendant  Thomas  Richards  to  hold  the  land  as  heir  at 
law  of  his  brother,  and  to  pay  for  it  out  of  his  brother's 
personal  estate,  the  point  was  now  brought  before  the 
Court  on  exceptions  to  the  certificate. 

Mr.  Bristowe,  for  the  Defendant  Thomas  Richards, 
contended  that  the  purchase  by  the  deceased  John  Bull 
Richards  was  binding  on  his  estate  and  ought  to  be 
completed ;  for  first,  a  binding  contract  had  been  created 
by  the  auctioneer's  signature  on  behalf  of  Mr.  Lawrence; 

Kemeyi 
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Kemeys  v.  Proctor  (a) ;  and  secondly,  the  sale,  although 
to  a  trustee,  was  primd  facie  good,  and  only  liable  to  be 
set  aside  on  the  application  of  the  cestui*  que  trust, 
Whichcote  v.  Lawrence  (b) ;  Campbell  v.  Walker  (c) ; 
Sanderson  v.  Walker  (d)  ;  Mackintosh  v.  Barber  (e). 

That  the  heir  at  law  was  consequently  entitled  (o  have 
the  contract  performed,  Lacon  v.  Mertins  (/).  That 
Buckmaster  v.  Harrop  (g) ;  and  Broome  v.  Monck  (/*), 
were  distinguishable  from  the  present  case,  since,  in  the 
first,  there  was  no  valid  contract  (as  the  law  stood  pre- 
vious to  Kemeys  v.  Proctor)t  in  the  second  the  title  was 
defective.  Here  on  the  contrary  tfce  intestate  was  bound, 
and  that  these  words  of  Lord  Eldon  in  Broome  v. 
Monck  (t)  applied  : — "  as  between  the  heir  and  the  per- 
sonal representative,  Lacon  v.  Mertins,  Buckmaster  v. 
Harrop,  and  other  cases  establish  the  general  principle, 
that  whatever  is  the  state  of  liability  of  the  party  himself 
to  take  at  his  death,  must  be  the  state  of  liability  to  be 
considered  upon  questions  between  those  representing 
him  after  his  death,  and  if,  at  his  death,  he  could  not  be 
compelled  to  take,  clearly  the  heir  could  not  say  to  the 
executor  '  I  will  have  the  estate  and  you  shall  pay  for  it.' " 
That  here  the  intestate  could  have  been  compelled  to 
complete,  and  that  those  of  the  cestuis  que  trust  who  were 
capable  of  giving  their  consent  desired  it,  and  the  price 
was  proved  to  be  above  the  real  value  of  the  property. 

Mr.  Lloyd  and  Mr.  Woodhouse,  for  the  Defendants 
Saberton  and  Odlin  and  their  infant  children,  who  were 
entitled  to  the  fund  produced  by  the  sale  of  the  real 
estate  in  question,  supported  the  argument  of  the  De- 
fendant 

(a)  3  V.ifB.  57.  (/)  3  Atk.  1. 

(b)  3  Vet.  740.  (g)  7  Vet.  341. 

(c)  5  Vet.  678.  (A)  10  Vet.  597. 
(</)  13  Vet.  603.  (i)  Page  607. 
{e)  1  Bing.  50. 
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fendant  Thomas  Richards,  and  urged  that  they  were 
entitled  to  elect  to  treat  the  purchase  as  binding. 

Mr.  Selwyn  and  Mr.  C.  C.  Barber,  for  the  Plaintiffs, 
some  of  the  next  of  kin  of  John  Bull  Richards,  were 
not  heard. 


The  Master  of  the  Rolls. 

I  entertain  no  doubt  that  the  Chief  Clerk  has  come 
to  a  correct  conclusion.  The  proposition  which  I  am 
called  upon  to  enforce  is  singular,  and  it  is  important 
to  consider  how  far  it  can  be  supported.  It  is  stated, 
and  no  doubt  with  truth,  that  when  a  trustee  buys 
his  trust  properly,  the  cestui  que  trust  may,  at  his 
option,  either  adopt  the  contract  or  set  it  aside.  But 
the  contention  here  is,  that  where  a  trustee  for  sale 
sells  to  himself,  his  heir  at  law,  after  his  death,  has  a 
right  to  say,  as  against  his  next  of  kin,  this  is  a  valid 
contract  which  can  be  enforced  in  this  Court,  that  the 
purchase-money  is  to  be  treated  as  converted  into 
realty  as  against  the  next  of  kin,  and  that  the  per- 
sonal estate  of  the  trustee  is  bound  to  pay  the  amount 
of  the  purchase-money  in  order  that  the  estate  may 
go  to  the  heir.  Now  observe  <to  what  an  extent  this 
doctrine  would  lead.  If  the  sale  be  good  by  public 
auction  it  is  also  good  by  private  contract.  Suppose 
that  the  intestate,  being  a  bare  trustee  for  sale,  had  left 
a  paper  to  this  effect : — "  I  John  Bull  Richards  hereby 
agree  to  buy,  and  I  John  Bull  Richards  hereby  agree 
to  sell,  the  Doddington  estate  for  the  price  of  690/.,  and 
I  hereby  accept  the  title,"  and  the  document  had  been 
stamped,  would  that  convert  the  estate  from  personalty 
into  realty  and  entitle  the  heir  at  law   to  the  estate? 

It 
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It  is  a  mere  piece  of  waste  paper,  and  whether  it  was  I860, 
found  among  his  papers  or  whether  he  himself  said  he 
intended  to  do  it,  it  is  a  matter  the  specific  performance 
of  which  this  Court  never  could,  at  the  instance  of 
anybody,  enforce  against  him.  If  by  his  conduct  or 
otherwise  he  has  injured  the  property  of  the  cestui*  que 
tiust,  his  cestui*  que  trust  may  have  a  right  to  complain 
of  his  conduct  as  trustee,  and  may  make  him  liable 
to  them  for  any  injury  which  he  may  have  inflicted 
upon  them,  so  far  as  relates  to  the  trust  estates  in  which 
they  were  interested.  But  beyond  that,  and  not  dis- 
puting the  doctrine  in  the  cases  cited,  I  am  clear  that  a 
mere  contract  between  a  trustee  for  sale  and  himself,  as 
purchaser,  to  sell  with  one  hand,  and  to  buy  with  the 
other,  is  not  a  sufficient  contract,  which  can  be  specifi- 
cally enforced  at  the  instance  of  the  heir  at  law,  for  the 
purpose  of  converting  his  personal  estate  into  real 
estate,  and  thus  altering  the  mode  of  descent. 


TOL.  XXVIII— III.  B  B 
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June  21,  30.  INGLE  v.  RICHARDS.    (No.  2.) 

July  2. 

A  testator  JfHOMAS  RICHARDS  died  in  October,  1842. 
haevin2IJ.42,  %  his  wi,1>  he  appointed  his  wife  Sarah  Rich- 

pointed  T.  R.  ards  and  his  sons,  the  Defendant  Thomas  Richards  the 
executors.        younger  and  John  Bull  Richards  and  Henry  Thomas 

T.  R.t  who      Richards,  joint  executrix  and  executors  of  his  will. 

owed  the  tet-  *  . 

tator  300/.  on   Soon  after  the  testator  s  death  his  will  was  proved  by 

SSjteot  his  widow  and  John  Bul1  Richard*  and  H*nry  Thomas 
prove  the  will   Richards,  power  being  reserved    to    the    Defendant 

J/J</,  that  he    Thomas  Richards  the  younger  to  come  in  and  prove  the 

could  not  then  game. 

set  up  the 

Statute  of 

Limitations  in       Sarah  Richards,  the  widow,  died  in  1854,  and  John 

d?btW-thathe  Bul1  Richards  il1  September,  1855,  and  thereupon 
the  act  or  Thomas  Richards  the  younger  came  in  and  proved 
wK  to  the  the  wiu  of  the  testator. 

testator's 

fhath^must      By the  decree> dated  the  4th  of  May>  1868'  an 

be  considered    account  was  directed  of  the  personal  estate  of  the  tes- 

300Uniishe    tator  Thomas  Richards,  come  to  the  hands  of  Thomas 

hands  as  Richards  the  younger  (the  Defendant),  the  surviving 

cWged"here-  executor  of  his  will,  &c.  &c. 
with  with  in- 

1855.  fr°m  In  taking  the  accounts  before  the  Chief  Clerk,  it  was 

alleged,  on  the  part  of  the  Plaintiff,  that  a  promissory 

note  of  the  Defendant  Thomas  Richards  the  younger, 

dated  in  October,  1839,  for  300/.,  constituted  part  of  the 

assets  of  the  testator. 

The  Chief  Clerk  charged  Thomas  Richards  with  the 
principal  sum  of  300/.,  the  amount  of  the  note,  on  the 
ground  that  the  evidence  to  shew  that  it  was  satisfied  in 

the 
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the  testator's  lifetime  was  insufficient.   But  he  disallowed        I860, 
interest  on  the  3002.,  on  the  ground  that  the  debt  con- 
stituted assets  in  the  hands  of  the  executor  Thomas 
Richards  the  younger. 

Thomas  Richards  the  younger  applied  to  vary  so 
much  of  the  certificate  as  certified  that  the  Defend- 
ant Thomas  Richards,  the  surviving  executor  of  Thomas 
Richards  the  testator,  had  received  personal  estate  to 
the  amount  of  300/.,  and  that  such  surcharge  might  be 
wholly  disallowed;  the  promissory  note  of  hand,  given 
by  the  Defendant  to  his  father,  the  testator,  to  secure 
the  sum  of  300/.,  having  been  cancelled  by  the  testator 
in  his  lifetime. 

The  Plaintiff,  on  the  other  hand,  applied  to  vary  the 
certificate,  by  allowing  the  charge  for  interest  on  the 
300/. 

Mr.  Bristowe,  for  Thomas  Richards,  contended,  first, 
that  nothing  was  due  on  the  promissory  note;  and 
secondly,  that  all  claim  in  respect  of  it  was  barred  by 
the  Statute  of  Limitations.  That  between  1842  and 
1855,  either  the  executors  who  proved,  or  the  parties 
beneficially  interested  in  the  estate,  might  have  taken 
proceedings,  at  law  or  in  equity,  to  recover  the  300/.,  and 
not  having  done  so,  the  claim  was  now  barred  by  the 
statute.  That  it  was  clear  that  at  the  time  Thomas 
Richards  proved  in  1855,.  no  proceedings  could  have 
been  taken  to  recover  the  debt;  that  he  stood  in  no 
fiduciary  relation  until  he  acted  as  executor,  and  that 
the  mere  act  of  proof  could  not  revive  a  debt  then 
already  barred  by  the  statute. 

Mr.  Selwyn  and  Mr.  C.  C.  Barber,  contra.  The 
Statute  of  Limitations  has  no  application,  for  it  does 
not  bar  the  debt,   but  merely  the  remedy;    Thomas 

B  b  2  Richards 
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I860*  Richards  as  executor  conld  not  hare  sued  himself,  and 
there  being  no  remedy,  the  statute  was  no  bar.  Ue 
filled  two  characters,  as  in  Burrcll  v.  The  Earl  of 
Egremont  (a).  Although  he  did  not  prore  at  first,  yet 
if  an  action  at  law  had  been  brought,  it  would  have 
been  necessary  to  join  him  as  co-Plaintiff  with  the 
execntor  who  had  proved  (ft).  When  be  afterwards 
proved  the  will,  the  probate  had  relation  back  to  the 
death  of  the  testator. 

Again,  the  300/.  is  not  now  to  be  treated  as  a  debt  to 
be  recovered,  but  as  so  much  assets  in  his  hands;  he 
must  be  considered  as  having  performed  his  duty  and 
received  it 

Mr.  BrisUnce  in  reply. 


The  Master  of  the  Rolls. 

June  30.  The  point  on  which   I   reserved   my  opinion  was, 

whether  a  debt  of  300/.,  due  in  1839  from  the  De- 
fendant Thomas  Richards  to  his  father,  who  died  in 
1842,  can  now  be  recovered. 

Thomas  Richards  did  not  at  first  prove  the  will,  but 
he  never  renounced  or  disclaimed  the  trusts  under  it. 
At  law  it  never  could  have  been  recovered,  because  he 
was  executor,  and  he  could  not  sue  himself.  In  equity, 
it  is  clear  that  the  debt  could  not  have  been  recovered 
from  him  by  the  widow  and  John  Bull  Richards  after 
six  years  had  elapsed ;  and  it  is  also  clear,  that  if  he 
had  died  without  having  proved  the  will,  the  debt  could 
not  have  been  recovered  against  his  estate.  But  the 
question  is,  whether,  by  proving  the  will  in  1856,  after 

an 
(«)  7  Bean.  205.       (b)  See  3  Bae.  Abr.  tit.  u  Executor,"  (D.)  3. 
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an  interval  of  fourteen  years  from  the  death  of  the  I860, 
testator,  he  has  not  made  this  debt  assets  in  his  hands, 
for  the  purposes  of  the  will  of  the  testator;  and  I  am  of 
opinion  that  he*  has.  The  probate  operates  back,  by 
relation,  to  the  death  of  testator,  and  all  the  property  of 
the  testator  in  his  hands  must,  I  think,  be  considered 
as  assets  in  his  hands  for  that  purpose,  whether  it  be 
money  or  stock  or  debts  due  to  the  testator  which  he  had 
recovered,  and  it  is  the  same,  whether  he  has  recovered 
the  debt  or  owed  it.  There  is  no  time  at  which  it  can 
be  said  that  the  debt  was  gone,  except  at  his  death.  If 
he  had  died  without  proving  the  will,  I  think  it  could 
not  have  been  recovered  after  six  years  had  elapsed. 
One  person,  it  is  true,  cannot  create  the  relation  of 
trustee  and  cestui  que  trust  between  himself  and 
another,  except  with  the  consent  of  such  other  person, 
but  when  such  person  consents  and  proves  the  will,  I  am 
of  opinion  the  act  must  have  reference  back  to  the  death. 
I  cannot  find  any  case  on  the  point,  and  it  must  there-* 
fore  be  determined  on  general  principles ;  and  I  am  of 
opinion  that  whenever  the  executor  takes  probate  it 
refers  back  to  the  testator's  death,  and  that  any  pro- 
perty in  his  hands  becomes  assets  to  be  administered. 


The  question  of  interest  was  now  argued.  J*h  2. 

The  Master  of  the  Rolls. 

He  must  pay  interest  on  the  300/.  from  the  time  of 
proving  the  will.  I  treat  the  case  as  a  revivor  of  a  debt 
barred  by  the  Statute  of  Limitations. 


370  CASES  IN  CHANCERY. 

1860. 


RAWLINS  t;.  RICKARDS. 

May  7. 

A  deed  of  ap-  fTUlE  testator,  George  Richards,  by  his  will  (1826) 

wiSg  bequeathed  to  his  wife,  during  widowhood,  the 

a  power  of  re-  dividends  on  the  stock  in  his  name  at  his  decease 

ne^ appoint-  (54,000/.  consols),  and  afterwards  one  moiety  to  his  five 

ment,  must  be  children,  in  such  shares  as  his  wife  by  deed  or  will 

acted  on,  al- 

though  there  should  appoint,  and  in   default,  to  the  children  then 

a\uSjucn°tf  living  equally,  to  whom  no  part  of  this  stock  should  be 

appointment  appointed.    The  other  moiety  was  bequeathed  to  his 

madefthe*11  w*fe>  during  widowhood,  and  afterwards  to  the  five 

contents  of  children  equally. 

which  it  it  *        J 

im possible  to 

^EnSsin  Thc  tC8talor  died  in  1831>  leavin8  five  children, 
a  deceased  so*  George,  Samuel,  Charles,  Eleanor  and  Charlotte.  He 
in  Vis  hand-  *'  'lad  64,000/.  consols  at  his  death. 

writing,  re- 
deed  prepared       The  daughters  Eleanor  and  Charlotte  married  in 

by  him,  and       1836. 
executed  by 
a  deceased 

JSVJtoict,  In  1839>  the  widow  died  without  having  married 
again,  and  in  1846  the  fund  was  divided  equally  in 
fifths,  between  the  five  children,  as  in  default  of  ap- 
pointment. 

The  family  solicitor,  Mr.  Rosser,  died  in  1847,  and 
thereupon  a  deed  poll  dated  in  1832  was  discovered,  by 
which  the  widow  had  appointed  one-half  of  the  moiety 
of  the  consols,  over  which  she  had  a  power  of  appoint- 
ment, between  her  two  daughters  Eleanor  and  Charlotte. 
This  deed  contained  a  power  of  revocation  and  new 
appointment,  but  by  deed  only; 

From 
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From  the  entries  in  the  books  of  the  deceased  soli-  I860, 
citor,  and  from  the  papers  of  the  widow,  it  was  evident 
that  Mrs.  Richards  had,  in  1835,  executed  some  other 
appointment  of  the  fund.  The  diary  remembrancer,  or 
daily  memorandum  book,  in  the  handwriting  of  Mr. 
Rosser,  the  solicitor,  contained  the  following  entries 
respecting  it: — 

May  4th,  1835. — Richards,  Mrs. — Attending  her, 
taking  her  further  instructions  for  her  will  and  new 
deed  of  appointment 

May  8th,  1835. — Richards,  Mrs, — Attending  her, 
taking  further  instructions  for  her  will,  and  appointed 
to-morrow  at  two  to  execute  it. 

May  the  9th. — Richards,  Mrs. — Attending  her, 
on  her  executing  her  fresh  will,  appointed  Monday  at 
eleven  for  her  to  execute  deed  of  appointment. 

Monday,  May  the  11th. — Richards,  Mrs. — Attend- 
ing her  on  executing  deed  of  appointment. 

Amongst  the  widow's  papers  was  a  letter  from  Mr. 
Rosser,  addressed  to  her  and  dated  the  7th  day  of  May, 
1835,  stating  that  he  enclosed  a  copy  of  the  deed  of 
appointment  for  her  perusal.  Another  similar  letter 
dated  the  9th  of  May,  1835,  made  an  appointment  for  its 
execution,  and  a  third  letter  was  dated  the  11th  of  May, 
1835,  to  which  was  annexed  Mr.  Rosser9 s  bill  of  costs 
for  preparing,  engrossing  and  attesting  the  execution 
of  such  deed.  It  was  supposed  that  the  deed  of  1835 
had  been  afterwards  burned  or  destroyed  by  the  widow, 
but  neither  the  document  itself  nor  any  copy  of  it 
could  be  found,  and  its  purport  and  effect  were  wholly 
unknown. 

The  two  daughters,  Eleanor  and  Charlotte,  and  their 
husbands  and  children,  sought;  by  the  present  bill,  a 

declaration 
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declaration  that  the  deed  of  1832  operated  as  a  valid 
execution  of  the  power  under  the  testators  will,  and 
that,  in  substance,  they  were  each  entitled  to  one-fourth 
instead  of  the  one-fifth  of  a  moiety  of  the  consols. 

Mr.  R.  Palmer  and  Mr.  E.  R.  Twrmer,  for  the 
Plaintiffs,  argued  that  the  deed  or  1832  must  be  held 
to  be  operative,  until  displaced  by  some  subsequent 
deed  revoking  or  altering  it,  and  that  it  was  impossible 
for  the  Court,  without  any  evidence  as  to  the  deed  of 
1855,  to  act  on  any  assumption  as  to  its  contents. 
They  referred  to  Howgham  v.  Sandy*  (a),  in  which  a 
deed  of  appointment  dated  in  April,  1761,  was  found 
after  the  death  of  the  appointor,  which  purported  to 
revoke  a  prior  appointment  of  J**e,  1760;  wbicb  it 
was  stated  contained  a  power  of  revocation  ;  but 
which  deed  of  1760  could  not  be  found.  It  was  there 
objected,  that  the  deed  of  1761  could  only  operate  on 
the  assumption  that  the  deed  of  1760  contained  a  power 
of  revocation,  which  was  not  shown.  But  Sir  X.  Shad- 
well  said,  "  I  cannot  allow  this  instrument  (viz.  that  of 
1761),  which  apparently  is  a  perfect  and  valid  in- 
strument, to  be  set  aside  and  overruled  by  a  conjecture 
as  to  the  contents  of  that  deed  (of  1760)  which  cannot 
be  produced.*9 

They  said,  that  the  same  principle  was  acted  upon  in 
the  case  of  wills;  Williams  on  Exors.  (b). 

As  to  the  entries  in  the  solicitor's  books  being  evi- 
dence :  Uigham  v.  Ridgeway  (c) ;  Doe  d.  PatteshaU 
v.  Turford(d);  Doe  d»  Reece  v.  Robson{e),  were 
cited. 

Mr. 

(ci)  2  Sim.  05,  136,  137.  (d)  3  Barn,  $  Ad,  890. 

(h)  Pages  134-136  (4th  ed.)  h)  15  £n«/j  32. 

(r)  10  East,  100. 
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Mr.  Follett  and  Mr.  Schomberg,  for  the  Defendants,  I860. 
the  testator's  three  sons.  It  is  plain  that  the  deed  of 
1832  does  not  regulate  the  rights  of  the  parties,  and  the 
Court  cannot  act  on  it,  without  the  certainty  of  dis-  R>«ards. 
tributing  the  property  contrary  to  the  real  rights.  The 
subsequent  deed  of  1835  necessarily  interfered  with  the 
operation  of  the  deed  of  1832,  which  was  an  appoint- 
ment of  the  whole  fund.  Therefore  the  cases  as  to 
wills  are  inapplicable,  for  a  second  will  might  not  affect 
the  particular  property  comprised  in  the  first,  but  here 
the  second  deed  must  necessarily  have  operated  on  the 
fund  subject  to  the  power,  it  could  not  operate  other- 
wise. It  is  impossible  to  say  whether  the  alteration 
which  it  made  affected  the  interests  of  the  Plaintiffs  or 
Defendants  or  both,  and  therefore  the  Court  cannot 
act  upon  the  first  deed  without  the  certainty  that  it  does 
not  regulate  the  rights  of  the  parties.  Onions  v.  Tyrer  (<?) 
was  referred  to. 


The  Master  of  the  Kolls. 

I  cannot  adopt  the  view  taken  by  the  Defendants  in 
this  case.  The  burthen  of  proof,  in  fact,  lies  upon  them, 
and  the  appointment  of  1832  being  proved,  it  becomes 
the  duty  of  every  person,  who  insists  that  that  deed  is 
not  to  have  its  due  operation  and  effect,  to  prove  what 
other  distribution  of  the  fund  can  legally  and  properly 
be  made  under  some  instrument  executing  the  power. 
The  only  instrument  that  is  set  up  is  a  deed  of  1835. 
As  to  this,  1  am  of  opinion  that  the  books  of  the  solicitor 
are  properly  admissible  in  evidence,  upon  the  principle 
of  the  cases  of  Price  v.  Lord  Torrington  (A)  and  Doe  v» 
Turford(c) ;  when  a  man,  in  the  exercise  of  his  business 

and 

(a)  1  P.  Wmt.  3*2.  (r)  3  Burn.  $  Ad.  898* 

[b)  Salk,  284. 
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1860.  and  duty,  enters  various  acts  in  bis  handwriting,  and 
it  is  proved  that  they  were  done  in  the  regular  course 
of  his  business,  such  entries  are  properly  admissible  as 
evidence.  I  think  it  is  proved  that  the  deed  of  1835  was 
executed,  and  I  will  assume  (without  expressing  any 
opinion  upon  the  subject)  that  it  commenced  with  a  revo- 
cation of  the  deed  of  1832,  and  went  on  to  re-appoint 
the  fund  in  various  other  ways,  but  what  the  appoint* 
ment  of  the  fund  was,  it  is  admitted  it  is  impossible  now 
to  ascertain.  Mr.  Follett,  upon  that  .assumption,  wants 
me  to  give  effect  to  the  deed,  so  far  as  the  revocation 
is  concerned,  but  no  further,  and  in  no  other  respect, 
although,  for  aught  I  know,  the  deed  might  have  given 
the  greatest  portion  of  this  fund  to  the  two  daughters, 
and  have  given  only  an  infinitesimal  part  to  the  three 
sons.  It  is  impossible  for  me  to  speculate  as  to  what 
the  effect  of  that  deed  was,  and  this  being  so,  it  is  im- 
possible for  me  to  give  any  effect  to  it  at  all.  And 
although  the  principle  of  Onions  v.  Tyrer(a\  is  not 
exactly  the  same,  that  being  the  case  of  a  will,  and  this 
the  case  of  a  deed,  yet  it  is  sufficient  for  the  purpose  of 
illustrating  the  view  I  take  of  this  case,  which  is,  that 
you  cannot  give  effect  to  a  deed  partially,  for  the  pur* 
pose  of  revoking  a  former  deed,  when  (by  the  essump* 
tion)  it  must  have  gone  on  to  make  a  re-appointment, 
without  knowing  what  the  nature  of  that  re-appointment 
was. 

I  must,  therefore,  act  upon  the  deed  of  1832.  The 
Plaintiffs'  share  of  the  stock  must  be  replaced,  but  this 
being  a  case  between  near  relations,  I  shall  only  give 
the  dividends  from  the  time  the  deed  was  discovered. 
It  is  not  a  case  for  costs  on  either  side. 

(a)  1  P.  Wm.  342. 
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1860. 


MARSHALL  v.  GRIME.  March  6' 7' 

April  21. 

rpHE  testator,  by  his  will  dated  in  1849,  after  de-  A  testator  de- 

A     vising  several  freeholds  to  the  devisees,  "their  tatestohis*" 

heirs  and  assigns  for  ever,"  proceeded  in  the  following  *on  and  hi» 

terms : —  out  power  of 

selling  them, 
and  he  willed 
u  And  lastly  I  hereby  give,  devise  and  bequeath  all  that  they 

the  rest,  residue  and  remainder  of  my  real  and  personal  hi^jeath  " 

estate  and  effects,  whatsoever  and  wheresoever,  unto  my  g°  t°  ni»  l*w- 

said  son  John  Rowlandson  Marshall,  his  heirs,  executors  solutely,  and  if 

and  administrators,  but  my  will  is,  that  my  son  shall  not  h«  »°n  should 
1  J  '  J  not  have  any 

have  power  to  sell  the  estates  and  lands  hereby  devised  lawful  issue 

to  him.     I  will  that  the  said  estates  and  lands  so  given  J™  ^^ 
to  my  son  shall,  at  his  death,  go  to  his  lawful  issue  Held,  that  the 
absolutely,  and  if  my  said  son  shall  not  have  any  lawful  e8tate  ^i 
issue  him  surviving,  then  I  will  that  all  the  estates  and 
lands  hereby  devised  to  my  son  shall  go  and  be  abso- 
lutely held  by  my  nephew  Henry  Harrison,  the  second 
son  of  my  sister  now  living,  his  heirs  and  assigns  for 
ever." 


The  testator  died  in  1849,  and  in  1851,  the  Plaintiff; 
John  Rowlandson  Marshall,  executed  a  disentailing 
deed. 

The  Plaintiff,  J.  R.  Marshall,  afterwards  contracted 
tyith  the  Defendant  Grime,  for  the  sale  to  him  of  part 
of  the  real  estates  devised  to  him  by  the  will. 

The  Defendant  raised  an  objection  to  the  Plaintiff's 
title)  on  the  ground,  that,  according  to  the  true  con- 
struction 
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I860.  struction  of  the  testator's  will,  the  Plaintiff  was  not 
thereby  made  tenant  in  tail  of  the  testator's  residuary 
real  estates.  The  Plaintiff  and  Defendant  agreed  to 
concur  in  the  above  statement  of  facts,  for  the  purpose 
of  obtaining  the  opinion  of  the  Court  on  the  following 
questions : — 

1.  Whether,  according  to  the  true  construction  of 
the  will,  the  Plaintiff,  on  the  death  of  the  testator, 
became  tenant  in  tail  of  the  residuary  real  estate  thereby 
devised. 

2.  Or  what  was  the  estate  and  interest  of  the  Plain- 
tiffin  such  residuary  real  estate,  according  to  the  true 
construction  of  the  said  will. 

3.  Out  of  what  fund  or  by  whom  should  the  costs  of 
this  special  case  be  paid. 

Mr.  2?.  Palmer  and  Mr.  Kay,  for  the  Plaintiff, 
insisted  that  he  took  an  estate  tail  under  the  will. 

Mr.  Selwyn  and  Mr.  North,  for  4he  Defendant,  argued 
that  the  Plaintiff  took  an  estate  in  fee  with  an  executory 
devise  over  at  his  death,  which  latter  estate  the  dis- 
entailing deed  could  not  affect. 

Mr.  Kay  in  reply. 

Slater  v.  D  anger  field  (a)  \  Roddy  v.  Fitzgerald  (ft) ; 

Jesson  v.  Wright  (c)  ;  Wright  v.  Pearson  (d) ;  King  v. 

Burchell  (e) ;  The  University  of  Oxford  v.  Clifton  (/) ; 

Doe  d.  Jerrard  v.  Bannister  (g) ;  Fetherston  v.  Fether- 

ston  (h) ;  Jenhins  v.  Lord  Clinton  (t) ;  Doe  d.  Cannon  v. 

Rucastle  (A) ;  Harrison  v.  Harrison  (/) ;  Montgomery  v. 

Montgomery 

{a)  15  Mee.  *  TT.  263.  (*)  7  Mee.  *  W.  292. 

(6)  6  H.  of  L.  Cat.  823.  (A)  3  CL  *  Fin.  67. 

(r)  2  Bligh,  0.  &  1.  (i)  26  Beav.  108,  affirmed  6 

(d)  1  Eden,  119.  Jur.  1043. 

(e)  1  Eden,  424.  (*)  8  C.  B.  Rep.  876. 
(/)  1  Eden,  473;  AmbL  385.  (/)  7  Mm.  $  Gr.  938. 
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Montgomery  (a)  \  Kavanagh  v.  Norland  (b);  Greenwood 
v.Verdon  (c)  yWoodhouse  v.  Herrick  (d) ;  Doe d.  Johnson 
v.  Johnson  (e) ;  Prior  on  Issue (/) ;  Jar  man  on  Wills  (g) ; 
JEr  parte  Davits  (A),  were  cited. 


77i*  Master  0/  the  Rolls. 

■ 

The  question  on  this  special  case  is,  whether,  under      April  21. 

the  words  of  the  will  I  am  about  to  read,  an  estate  tail 

is  given  to  the  first  taker,  or  whether  the  effect  of  the 

devise  is  to  give  an  estate  in  fee  simple!  with  an  executory 

devise  in  case  the  first  taker  should  die  without  leaving 

any  issue  surviving  him. 

The  words  of  the  will  are  these :  "  And  lastly  I  hereby 
give,  &c.  (See  ante,  p.  375).  If  this  had  been  simply  a 
devise  to  the  son  John  in  fee,  with  a  direction  that  if 
his  son  should  not  have  any  lawful  issue  him  surviving, 
then  that  all  the  estates  should  go  to  his  nephew  Henry, 
I  should  not  have  doubted  that  this  gift  was  a  good 
executory  devise,  to  take  effect  in  the  event  of  John  not 
leaving  issue  at  the  time  of  his  decease,  but  in  this  will 
there  is  a  distinct  gift  to  the  issue,  who  are  directed  to 
take  absolutely,  they  are  therefore  either  to  take  de- 
rivatively, through  the  parent  as  issue  in  tail,  or  they 
are  to  take  as  purchasers  on  the  death  of  the  father, 
whose  estate  is  thereby  to  be  cut  down  to  an  estate  for 
life. 

It  is,  I  think,  settled,   by   the  general  current  of 
authorities,  of  which  King  v.  Burchell{%)  may  be  cited  as 

one 

(a)  3  Jonet  *  L.  47.  (  f)  Page  19S. 

(6)  Kay,  16.  (g)   Vol  2,  p.  371  (2nd  ed.) 

(e)  1  Kay  4  John.  74.  (A)  2  Sim.  N.  S.  1 14. 

(d)  Ibid.  352.  (i)  1  Eden,  424. 

(e)  SEsch.  Rep.  81. 
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1860. 


Marshall 

v. 

GftntE. 


one  of  tbe  leading  cases  and  which  has  since  been 
confirmed,  that  if  tbe  derise  here  had  been  to  John  for 
life,  and  at  his  death  to  go  to  his  lawful  issue  absolutely, 
with  or  without  a  limitation  over,  John  would  have 
taken  an  estate  tail.  I  think  the  question  here  really 
is,  whether  the  circumstance,  that  the  first  devise  is  to 
John  in  fee,  varies  this  construction.  The  principle  of 
the  construction  is,  that  the  issue  do  not,  by  such  words, 
take  as  purchasers,  and  the  only  way  in  which  they  can 
take  is,  by  enlarging  the  life  estate  to  an  estate  in  fee 
tail,  in  order  to  enable  them  to  take  as  issue  in  tail.  I 
think,  upon  the  same  principle,  the  first  estate  in  fee 
simple  devised  to  the  6on  will  be  cut  down  to  an  estate 
tail  for  the  same  purpose.  It  must  be  observed  here,  that 
if  I  read  this  will  as  giving  an  estate  in  fee  with  an  execu- 
tory devise  over  in  case  he  died  without  issue  surviving 
him,  I,  in  fact,  read  the  will  as  if  the  words  of  the 
direction  giving  the  estate  to  the  issue  were  omitted  from 
the  will,  unless,  indeed,  I  can  read  the  words  as  giving 
the  issue  an  estate  as  purchasers.  But  it  is  clear  that  I 
cannot  omit  the  words  from  the  will,  and  I  think  that 
as  little  can  I,  upon  the  authority  of  tbe  decided 
cases,  hold,  that  the  issue,  under  the  terms  of  this  de- 
vise, which  contains  no  words  of  distribution  among  the 
issue,  take  as  purchasers. 


Undoubtedly,  had  the  devise  been  to  the  issue  living 
at  his  decease,  as  tenants  in  common,  absolutely,  the 
case  would  have  been  very  different,  but  the  words  of 
the  will  import  simply  a  devise  to  John  in  fee,  and  after 
his  death,  to  his  lawful  issue  absolutely,  which,  in  my 
opinion,  confers  an  estate  in  tail  general  on  John,  which 
he  was  able  to  bar  by  a  simple  disentailing  deed. 


I  shall  therefore  answer  the  case,  by  stating,  that 
according  to  the  true  construction  of  the  will,  the  Plain- 
tiff 
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tiff  took  an  estate  in  tail  general  in  the  residuary  estate 

of  the  testator  thereby  devised. 

Marshall 
v. 
I  think  that  the  difficulty  was  created  by  the  will  of      Gam* 
the  testator,  and  that  the  costs  ought  to  be  borne  by 
his  residuary  real  estate. 


B 


ION  v.  ASHTON. 

June  8. 
Y  his  will,  dated  in  1853,  the  testator  "  bequeathed"  Personal  es- 
six  legacies  of  100/.  each,  and  he  "  gave,  devised  oneraSfrom 

and  bequeathed  to  Mary  Ann  Grimsby,  for  her  life,  an  tne  payment 

i  i  ,i  #».>«!        ....     of  the  legacies 

annuity  or  clear  yearly  rent-charge  of  30/.,  which  six  and  annuities 

legacies  of  100/.  each  he  directed   to   be  paid  within  bequeathed  by 

twelve  months  next  after  his  decease,  and  he  charged      A  testator 

the  same  and  also  the  annuity  to  Mary  Ann  Grimsby  iJ^"**,,^ 

upon  all  his  houses,  farms,  lands  and  estate  at  Holme,  "devised  and 

and,  subject  thereto,  he  gave  and  devised  all  his  houses,  annu!t&ieseor 

farms,  lands  and  real  estate  at  Holme  aforesaid  unto  and  rent-charges," 

and  he  charged 
to  the  use  of  George  Collins,  of  Holme  aforesaid,  tailor,  them  on  a  real 

and  his  heirs."    And  the  testator  gave  and  bequeathed  ^^"^'^ 

to  George  Collins  all  the  furniture,  stock,  crop  and  per-  to,  he  devised 

sonal  estate  and  effects,  which,  at  the  time  of  his  de-  toJ.^He  *  ° 

cease,  might  happen  to  be  in  or  upon  the  house,  home-  d®a,t  "milarly 

,        ,  .  _  .  with  another 

stead  and  premises  at  Holme.  real  estate. 

And  he  be- 
queathed his 
And  the  testator  "  gave,  devised  and  bequeathed"  to  personal  es- 

Iiebecca  Iveson  and  her  assigns  for  her  life  "  an  annuity  t0  pav  njg 

or  clear  yearly  rent-charge  of  100/./'  and  also  five  other  de.bte  ftnd  ceJ* 
J        J  &  '  m  tain  specified 

Similar  expenses,  and 
to  pay  the  rest 
to  a  charity.     Held,  that  the  annuities  and  legacies  were  charged  on  the  real  estate, 
and  that  the  personal  estate  was  exonerated. 

Bequest  to  a  charity  of  a  sum  of  money  charged  on  the  tolls  of  a  harbour,  held  void 
tinder  the  Statute  of  Mortmain. 
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low 


I860.       similar  life  "annuities  or  clear  yearly  rent-charges"  to 

other  persons.    And  the  testator  "  gave  and  bequeathed 

the  following  legacies,  that  is  to  say,  to  the  children  of 

Asbtov.      John  Athlon.   1,000/./'  and   thirteen   other  pecuniary 

legacies  to  other  persons. 

AH  which  said  legacies  be  directed  to  be  paid  within 
twelve  months  next  after  bis  decease,  and  be  charged 
them  and  also  the  annuities  thereinbefore  given  (except 
the  annuity  and  legacies  charged  upon  his  estate  at 
Holme)  upon  his  farms,  lands  and  hereditaments  at 
Oitringham,  in  Holdemess  aforesaid.  And ,  subject  to  the 
payment  of  the  said  several  annuities  and  legacies,  the 
testator  gave  and  devised  his  said  farms,  lands  and  here* 
ditaments  at  Oitringham  aforesaid,  and  also  all  other 
his  houses,  lands  and  real  estate  whatsoever  at  Easing- 
ton  and  elsewhere,  unto  and  to  the  use  of  the  Plaintiff 
John  Ion,  his  heirs  and  assigns  for  ever. 

The  testator  also  gave  and  bequeathed  all  las  money, 
securities  for  money,  plate,  linen,  china,  stock,  crops  and 
farming  implements,  goods,  chattels  and  personal  estate 
and  effects  whatsoever  and  wheresoever  (except  such 
furniture  and  effects  as  might  happen  to  be  in  his  house 
at  Holme  aforesaid  thereinbefore  mentioned)  unto  the 
Plaintiff  John  Ion,  Jonathan  JUitchinson  and  the  Plain- 
tiff William  Walton  upon  trust,  as  soon  as  conveniently 
might  be  after  his  death,  to  get  in  and  convert  into 
money  all  such  parts  of  his  personal  estate  and  effects  as 
should  not,  at  the  time  of  his  decease,  consist  of  money, 
and  thereout  to  pay  all  his  debts  and  funeral  and  testa* 
mentary  expenses,  and  the  expenses  of  proving  and  re- 
gistering bis  will,  and  all  costs,  charges  and  expenses 
attending  the  getting  in  and  con-version  into  money  of 
his  personal  estate,  and  otherwise  attendant  on  the 
executorship  of  his  will,  and  to  pay  the  rest,  residue 

and 
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and  remainder  of  his  personal  estate  to  the  trustees  or  1860. 

managers  for  the  time  being  of  the  General  Infirmary  V-*K*^*/ 
at  Kings ton-upon- Hull,  to  be  applied  and  disposed  of  „. 

by  them  for  the  general  purposes  and  for  carrying  on  Ashton. 
the  charitable  designs  of  that  institution. 

The  testator  died  in  1856,  possessed  of  mortgages 
on  real  estate  amounting  to  2,452/.  In  addition  to  the 
mortgages  there  was  due  to  the  testator  from  the  Hedon 
Haven  Commissioners,  on  the  security  of  the  tolls  of 
the  Haven,  sums  amounting  in  the  whole  to  1,400/., 
which  were  secured  in  manner  following : — By  an  act 
of  the  14th  George  the  3rd,  ch.  cvi,  intituled  "An  Act 
for  recovering,  improving  and  maintaining  the  Naviga- 
tion of  the  Haven  of  Hedon,m  Holderness,  in  the  East 
Riding  of  the  county  of  York,"  after  appointing  com- 
missioners and  authorizing  them  to  take  certain  tolls,  it 
was  enacted,  that  it  should  be  lawful  for  the  commis- 
sioners to  assign  over  the  tolls,  rates  and  duties  arising 
by  virtue  of  the  act,  as  a  security  for  any  sums  of 
money  to  be  borrowed  by  certain  words  of  assignment 
set  out  in«the  act,  or  by  any  other  words  to  that  effect. 

The  two  following  questions  arose  under  the  above 
circumstances : — 

The  Plaintiffs  insisted  that  the  pecuniary  legacies  and 
the  annuities  bequeathed  by  the  testator's  will  and  co- 
dicil, were  primarily  payable  out  of  his  personal  estate, 
in  exoneration  of  his  real  estate,  charged  with  such 
legacies  and  annuities  respectively. 

The  next  of  kin  insisted,  that  inasmuch  as  the  bequest 
of  the  residuary  personal  estate  was  in  favor  of  a  charity, 
such  bequest,  so  far  as  respected  the  moneys  secured  on 
mortgage  and  on  the  tolls,  was  void  under  the  Statute 
of  Mortmain,  and  that  the  surplus  (if  any)  which  would 

vou  xxviii — in.  c  c  remain, 
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remain,  after  payment  of  a  doe  proportion  of  the  tes- 
tator's legacies,  and  after  providing  for  the  annuities 
given  by  his  will  and  codicil,  of  the  moneys  secured  on 
mortgage  and  on  the  tolls,  respectively!  belonged  to  the 
testator's  next  of  kin. 

Mr.  Karslahe,  for  the  Plaintiff,  referred  to  Corby*  v. 
French  (a) ;  Knapp  v.  Williams  (b) ;  Thornton  v.  Kemp- 
son  (c) ;  Robinson  v.  The  London  Hospital  (d) ;  Jarman 
on  Wills  (e). 

Mr.  E.  Macnaghten. 

This  is  an  assignment  of  the  tolls  and  not  of  the 
undertaking  or  works.  The  commissioners  are  the 
persons  to  collect  the  tolls,  and  the  right  of  the  creditors 
is  only  against  the  tolls  when  in  the  hands  of  the  com- 
missioners, and  the  bequest  does  not  offend  against  the 
Statute  of  Mortmain ;  9  Geo.  2,  c.  36 ;  Myers  v.  Peri- 
gal{f)\  Phillips  v.  Seal  (g);  Langdale  v.  Whitfield  (A); 
Booth  v.  Bluridell(i);  Kirhe  v.  Kirke(h)\  Jones  v. 
Bruce  (I);  Lamphier  v.  Despard(m);  Lomax  v.  Lo- 
max  (n). 

The  Master  of  the  Rolls.  I  am  satisfied  I  cannot 
hold  that  the  bequest  of  the  charge  upon  the  tolls  is 
valid,  without  overruling  Knapp  v.  Williams  (o).  Thorn- 
ton v.  Kempson  (p),  is  to  the  same  effect.  I  have  myself 
followed  Knapp  v.  Williams,  and  have  known  cases  in 
which  it  has  been  followed  without  being  brought  into 
Court.    It  is  not  possible  for  me  to  overrule  Knapp  v. 

Williams. 

Mr. 

a)  4  Fw.418.  (i)  I  Mer.  193. 


b)  4  Vet.  429,  n.  (*)  4  Run.  449, 

(c)  Kay,  592.  (/)  11  Sim.  221. 

(d)  10  Hare,  19.  (m)  2  Dru.  $  War.  04. 

(e)  Vol.  2,  p.  546  (2nd  ed.)  (n)  12  Beav.  287. 
(f)2De  G.t  M.  4  G.  599.  (o)  4  Va.  429,  n. 
(?)  25  Beav.  27.  (p)  Kay,  592. 
(A)  4  Kay  *  J.  426. 
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Mr.  Melvill,  as  to  the  legacies  and  annuities  being 
charged  on  the  real  estate,  cited  the  following  cases, 
Jones  v.  Bruce  (a);  Hancox  v.  Abbey  (b);  Bickham  v. 
OruttweU(c);  Rickets  v.  Laidley(d);  Welby  v.  Rock- 
cliffe(e);  Bateman  v.  Earl  of  Roden  (/). 

Mr.  Karslake  in  reply. 

The  Master  of  the  Rolls. 

I  will  look  further  into  the  cases  cited,  but  my  present 
impression  is,  that  the  personal  estate  is  exonerated. 

It  is  impossible  to  do  more,  by  reference  to  the  cases, 
than  to  discover  the  general  principle  which  affects  the 
question  before  the  Court,  but  the  application  of  which 
here  it  is  very  distinct.  The  general  principle  undoubtedly 
is,  that,  as  the  testator  is  presumed  to  know  that  his  per- 
sonal estate  is  the  primary  fund  for  the  payment  of  lega- 
cies and  annuities,  the  Court  requires  clear  and  distinct 
words  to  exonerate  the  primary  fund.  But  there  is  no 
such  rule  laid  down  as  this  : — that  in  no  case  shall  the 
personal  estate  be  exonerated,  unless  the  testator  uses  the 
word  u  exonerated"  in  his  will.  If  you  can  collect  such 
ap  intention  from  the  obvious  meaning  of  the  words  of 
the  will,  then  the  Court  must  give  effect  to  it,  as  well  in 
the  case  of  exoneration  of  the  personal  estate,  as  in  any 
other  case  depending  on  the  construction  of  the  instru- 
ment. 

In  determining  this,  there  are  various  circumstances 
upon  which  the  Court  places  considerable  reliance.     In 
the  first  place,  it  is  a  strong  circumstance,  in  favor  of 
the  liability  of  the  personal  estate,  that  the  real  and  per- 
sonal 

(a)  11  Sim.  221.  (d)  3  Run.  418. 

(6)  11  Vet.  179.  (i)  1  Rust.  4  MyL  571. 

(e)  3  My/.  £  C.  772.  (/)  *  Jo.  4*  Lot.  370. 

CC2 


low 

V. 
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I860.  sonal  estate  are  both  given  to  the  same  person.  That 
circumstance  is  not  to  be  found  in  this  will,  but  the  very 
opposite,  so  that  not  merely  is  that  presumption  repelled, 
Aihton.  but  the  contrary  presumption  is  raised.  In  the  next  place, 
a  strong  presumption  is  raised  in  favor  of  the  exoneration 
of  the  personal  estate,  where  the  whole  of  it  is  given  dis- 
tinctly to  one  person,  and  it  is  an  additional  circumstance, 
tending  to  the  same  conclusion,  that  the  whole  personal 
estate  is  charged  with  certain  specified  payments  which, 
without  such  direction,  necessarily  fall  upon  it,  but  others 
of  the  same  description  are  omitted  in  the  charge,  such 
as  legacies  and  annuities,  which  would  have  fallen  upon 
it,  if  the  testator  had  not  expressed  a  contrary  intention. 
This  will  does  not,  in  express  words,  direct  the  exone- 
ration of  the  personal  estate,  but  it  appears  to  me 
to  presentf  in  another  form,  sufficient  evidence  that  the 
testator  has  expressed  an  intention  that  the  legacies  and 
annuities  should  be  charged  exclusively  upon  the  real 
estate.  In  the  first  place,  he  "  bequeaths"  some  legacies 
and  then  "devises  and  bequeaths*'  an  "annuity  or  rent- 
charge/'  I  do  not  think  that  anything  important  turns 
upon  the  use  of  the  word  "  rent-charge.**  He  then 
goes  on  to  charge  them,  not  upon  his  real  estate  gene- 
rally, but  upon  a  particular  estate  at  Holme,  and  subject 
thereto,  (that  is  to  the  annuity  and  legacies,)  he  gives 
and  devises  his  real  estate  at  Holme  to  George  Collins 
and  his  heirs.  He  then  gives  and  bequeaths  to  George 
Collins  all  the  furniture,  stock,  crops,  and  personal 
estate  and  effects,  which,  at  the  time  of  his  decease, 
might  happen  to  be  in  or  upon  the  premises  at  Holme. 
He  therefore  gives  certain  legacies  and  an  annuity, 
charged  upon  the  Holme  estate,  and  subject  to  that 
charge,  he  gives  that  estate  to  a  particular  devisee.  It 
.would  appear,  primd  facie,  that  he  meant  the  devisee  to 
take  nothing,  except  the  Holme  estate  diminished  by 
the  amount  of  those  charges,  and  the  more  so,  as  he 

gives 
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gives  a  specific  bequest  of  certain  chattels  attached  to       1860. 
or  upon  the  estate  itself. 

He  does  exactly  the  same  thing  with  respect  to  the 
other  property  at  Ottringham,  which  he  devises  to  the 
Plaintiff,  subject  to  the  payment  of  other  annuities  and 
legacies,  and  in  addition,  he  devises  to  the  Plaintiff 
all  his  other  real  estate  whatsoever.  Having  said  nothing 
about  his  personal  estate,  except  that  which  he  has 
bequeathed  specifically,  he  then  gives  all  his  personal 
estate  and  effects  (except  that  at  Holme,  which  he  had 
previously  disposed  of)  to  three  trustees,  upon  trust  to 
convert  into  money,  and  out  of  it  they  are  to  pay  "  all 
his  debts  and  funeral  and  testamentary  expenses,  and 
the  expenses  of  proving  and  registering  his  will,  and  all 
costs,  charges  and  expenses  attending  the  getting  in  and 
conversion  into  money  of  his  personal  estate."  He 
omits  expressly,  in  the  enumeration  of  the  payments 
to  be  made  out  of  his  personal  estate,  the  annuities  and 
legacies,  tfie  payment  of  which  he  had  previously  pro- 
vided for  in  a  distinct  way,  and  he  directs,  when  the 
payments  which  he  enumerates  have  been  made,  "  the 
rest,  residue  and  remainder  of  his  personal  estate"  shall 
be  paid  to  the  charity. 

I  am  satisfied,  upon  the  scope  of  this  will,  that  the 
effect  of  it  is,  to  separate  the  real  from  the  personal 
estate ;  to  lay  upon  the  real  estate,  specifically,  certain 
specific  charges,  and  subject  to  such  charges,  to  devise  one 
real  estate  to  Collins  and  the  rest  to  the  Plaintiff.  With 
respect  to  the  personal  estate,  to  lay  upon  it  certain 
expenses,  namely,  the  debts  and  funeral  and  testament- 
ary expenses  as  charges,  and  subject  to  that,  to  give  it 
to  the  charity. 

Unless  I  mention  the  subject  again,  1  will  make 
a  declaration  to  that  effect. 

With 
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With  respect  to  the  Mortmain  Act,  as  I  have  before 
stated,  I  entertain  a  clear  opinion  upon  it,  and  I  am 
satisfied  that  that  is  governed  by  the  case  of  Knapp  v. 
Williams  (a). 


The  Master  of  the  Rolls. 

June  9.  I  have  looked  at  the  cases,  and  I  am  confirmed  in 

the  opinion  I  expressed  yesterday,  that  having  regard 
to  the  peculiar  nature  of  this  will,  there  is  an  exone- 
ration of  the  personal  estate,  and  that  the  annuities  and 
legacies  are  charged  upon  the  real  estate  specifically 
devised* 

(a)  4  Vet,  429. 
Note.— See  Alexander  v.  Brame  (No.  2),  post,  Af.  K.f  27  th  May,  1861. 


Re  DUFFY'S  TRUST. 

Jan.  30. 

A  wife  has  no  TTPON  her  first  marriage  in  1836,  a  sum  of  2,500/. 
Sff'i.10  "^   ^     stock  was  settled  on  Mrs.  Thibault  for  life. 


dement  out  ef 
her  life  in- 
terest, as 


against  the  Her  first  husband  died  in  1839,  and  she  married  Mr. 

husband's  as-     Thibault  in  1840. 


nee  for 
value. 


By  a  deed  dated  in  1841,  Mr.  Thibault  granted  to 
Mr.  Beaslty  an  annuity  of  62/.  10*.  a  year  during  the 
joint  lives  of  Mr.  and  Mrs.  Thibault)  and  Mr.  and  Mrs. 
Thibault  assigned  to  him  the  dividends  on  the  2,600/* 
during  their  joint  lives  to  secure  this  annuity. 

The  trustee  having  paid  the  money  into  Court,  two 
petitions  were  now  presented,  one  by  Mr.  Beasley,  for 
payment  of  the  annuity  out  of  the  dividends  of  the 

stock; 
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stock,  and  the  other  by  Mrs.  Thibault,  stating  that  no 
settlement  had  ever  been  made  on  her,  that  she  and  ber 
husband  were  reduced  to  a  state  of  the  utmost  destitution, 
and  were  subject  to  the  utmost  privation  and  distress, 
and  praying  a  declaration,  that,  as  against  the  annuity 
deed  and  any  claim  of  her  husband  and  Mr.  JBeasley, 
she  was  entitled  to  a  settlement  of  the  whole  dividends 
of  the  stock,  and  for  an  order  for  payment. 

Mr.  Follett  for  Mr.  Beasley,  argued  that  a  wife  had 
no  equity  to  a  settlement  out  of  her  life  interest 

Mr.  Bilton  for  Mrs.  Thibault. 

Mr.  Symonds  for  Mr.  Thibault. 

Mr.  Toulmin  for  the  trustee. 

Txdd  v.  Listeria);  Sturgis  v.  Champneys(b)9  were 
cited ;  and  see  Wilkinson  v.  Charlesworth  (c) ;  Elliott  v. 
Cordell(d) ;  Stanton  v.  Hall  (e) ;  Koeber  v.  Sturgis  (/) ; 
Squires  v.  A$hford(g). 


The  Master  of  the  Rolls. 

I  cannot  get  over  the  cases  cited,  in  which  this  point 
seems  to  have  been  expressly  decided,  that  the  husband 
can  sell  the  life  interest  of  his  wife  if  he  pleases,  and 
that  she  has  no  right  to  a  settlement  as  against  the 
purchaser.  I  am  not  however  clear  that  I  understand 
the  distinction. 

(a)  10  Hare,  140;  3  De  G.t  (d)  5  Mad.  149. 

ill.  4-  G.  857.  (t)  2  Rust.  4  Myl.  175. 

(6)  5  Myl.  ^  Cr.  97.  (/)  22  Beav.  588. 

(c)  10  Beav.  324.  (g)  23  Beav.  132. 
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1860. 


STEVENS  v.  PYLE. 

Jan.  30. 

A  testator  fTUIE  testator  gave  his  personal  estate  to  trustees, 
of  M8°per8onoi  uPon  trust?  as  to  one-sixth,  for  Charles  Pyle  for 

estate  to  <4.  for  life,  and  after  his  decease,  to  the  treasurer  of  the  paro- 

wnvds  to  a        chial  charity  schools  of  St.  Matthew,  Bethnal  Green. 
charity.    He 
gave  four  se- 
parate sixths         He  then  declared  the  trusts  (separately)  of  four  other 

and  k  for  life  slKi^s  i°  the  same  terms,  mutatis  mutandis,  and  gave 
with  remainder  one  of  each  sixths  to  four  legatees,  William  Stevens, 
charity;  he       Sarah   Cutler,  Mary  Statham  and  Elizabeth  Westley, 

gave  the  re-      respectively,  for  life,  and  after  their  respective  deaths, 

mnining  sixth  .  . 

to  F.  for  life ;    he  gave  their  respective  sixths  over  to  the  same  charity 

defth^oYtlle0     scll00,s-     The  testator  then  proceeded  thus,  as  to  the 

survivor  of  A.,  remaining  sixth: — "And  as  concerning  the  remaining 

£.'and  F,  he    one-sixth  part  of  such  interest  and  dividends,  I  direct 

gave  the  whole  that  the  same  may  be  paid  into  the  proper  hands  of  my 

moneys,  and  all      .         -■*-»«  .  *  i    i     • 

interest  there-    niece  Martha  Stevens,  spinster,  for  and  during  the  term 

dIru?ereonme  of  ,,er  natural  life>  and  from  and  immediately  after  the 
to  the  same  decease  of  the  survivor  of  them  the  said  Charles  Pyle, 
died!  *  Held  William  Stevens,  Sarah  Cutler,  Mary  Statham,  Eliza- 
that  the  beth  Westley  and  Martha  Stevens"  (the  six  legatees), 

not  entitled  to  "  I  give  and  bequeath  the  whole  of  the  said  principal 
^•'*lxl1huj?til  moneys  then  standing  in  the  names  of  my  trustees,  and 
the  survivor  of  all  interest  thereafter  to  become  due  thereon,  unto  the 

te^'andlhat    then  trea8urer  of  *«  said  parochial  schools/' 
there  was  an 
in  testae v  im 

to  the  inter-  Martha  Stevens  died  in  1869,  and  of  the  six  legatees 

mediate  in-  William  Stevens  and  Sarah  Cutler  alone  were  now 
come.  # 

living. 

The  question  was,  whether  Martha's  share  went  over, 

on 
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on  her  death  in  1859,  to  the  schools,  or  whether  the        I860, 
gift  over  of  it  was  postponed  until  after  the  death  of  the 
survivor  of  the  six  legatees. 

Mr.  Shebbeare  for  the  charity. 

Upon  the  death  of  Martha  Stevens,  her  share  went 
over  to  the  charity.  Such  was  clearly  the  intention  of 
the  testator,  although  he  has  expressed  himself  some- 
what inaccurately.  He  gives  each  of  the  five-sixths  to 
legatees  for  life  with  remainder  to  the  charity,  and  when 
he  comes  to  the  last  sixth  he  deals  with  the  whole  fund 
together,  and  gives  it  over  in  a  mass,  instead  of  repeating 
the  same  clause,  for  the  sixth  time,  as  to  the  remaining 
sixth  share.  The  Court  seeing  the  clear  intention  will 
give  effect  to  it,  and,  if  necessary,  introduce  words  for 
that  purpose.  Thus,  in  Abbott  v.  Middleton  (a),  the 
Court  supplied  the  words  "  without  leaving  issue,"  in 
order  that  the  issue  of  the  son,  who  predeceased  his 
mother,  might  not  be  defeated.  Again,  in  Bird  v. 
Hansdon  (£),  a  testator  directed  the  interest  of  his 
residue  to  be  paid  duly  to  bring  up  and  educate  Mary 
Morris,  "  and  the  said  Mary  Morris  to  have  the  said  in- 
terest to  maintain  her,  as  long  as  she  lives  single  and  has 
no  child ;  and  when  it  shall  please  God  to  call  her,  that 
money  shall  come  to  my  brother's  and  sister's  children." 
The  testator  died  in  1801,  and  Mary  Morris  attained 
twenty-one  and  married  in  1816.  It  was  held  that  she 
was  entitled  to  the  interest  for  life.  The  Court  said, 
"  To  the  third  period,  the  interval  between  her  mar- 
riage and  her  death,  there  are  no  words  expressly 
applicable;  but  the  interest  being  first  given  to  a  fa- 
vored object,  and  the  capital  not  given  over  till  the 
death  of  that  person,  the  Court  is  driven  to  the  necessity 
of  saying,  either  that  there  is  intestacy   during  the 

remainder 

(«)  21  Bear.  143  j  7  H.  trf  L*  (6)  2  Swain.  312, 

Cut.  88. 
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1860.  remainder  of  her  life,  or  that  she  is  to  take  daring  her 
""/"us  whole  life.  The  latter  seems  the  more  reasonable 
alternative." 


Stetev* 
PrtE. 


Secondly.  Until  the  death  of  the  survivor  the  divi- 
dends most  be  invested,  for  the  gift  carries  with  it  the 
intermediate  income;  Great  v.  Ekins(a). 

Mr.  Cole,  comtrd,  was  not  beard. 

The  Master  of  the  Rolls. 

The  case  is  quite  distinguishable  from  AbioU  v. 
Middleton  (b),  in  which  there  were  inconsistent  bequests. 
There  was  first  a  bequest  to  George  Carpenter  for  life, 
and  on  his  demise,  to  bis  children,  and  a  subsequent 
gift  over  in  case  he  died  before  his  mother.  The  son  did 
die  before  his  mother*  but  left  an  only  child,  and  I  held 
that  the  death  referred  to  in  the  second  instance  was 
subject  to  the  gift  before  mentioned  to  the  children, 
that  is,  dying  in  the  life  of  bis  mother,  without  leaving 
a  child*  I  found  a  distinct  authority  to  justify  me  in 
coming  to  that  conclusion,  not  that  it  was  a  clear  case. 
In  the  House  of  Lords  the  case  was  twice  argued,  the 
House  was  at  first  equally  divided,  and  Lord  St- 
Leonards  was  called  in,  and  the  case  was  affirmed, 
Lords  Cranworth  and  Wensleydale  dissenting. 

That  is  a  different  case  from  the  present  Here 
the  sixth  is  given  to  Martha  Stevens  for  life,  with 
a  gift  over  after  the  decease  of  the  survivor  of  six 
persons.  How  can  I  say  it  is  to  go  over  on  the  death 
of  one  of  them  ?  I  should  be  introducing  a  distinct 
clause  into  the  will,  merely  because  the  testator  has 
introduced  a  similar  clause  in  relation  to  other  bequests 

in 

(a)  2  Atk.  473.  (b)  21  Beav.  143,  and  7  H.ofL.  Cm.  98: 
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in  a  former  part  of  it.  If  I  were  to  do  so  merely  because 
it  appeared  more  reasonable  and  rational,  I  -should  be 
obliged  to  remodel  the  will. 

I  am  of  opinion  that  there  is  an  intestacy  in  regard  to 
the  income  between  the  death  of  Martha  Stevens  and 
the  death  of  the  survivor  of  the  six  legatees,  and  that  it 
belongs  to  the  next  of  kin. 


o 


PFLEGER  v.  BROWNE. 

Feb.  18,20,30. 

N  the  21st  of  April,  1837,  Christopher  Pfleger  Composition 

effected  a  policy  on  his  life  for  500/.    In  1848  he  J^^Scrs 

became  hopelessly  insolvent,  being  indebted  to  William  formanexcep- 

Browne  and  his  partner  in  318/.  9s.  9d.  and  to  other  rule,  that  an 

persons.      In  September,   1848,  Browne  fr   Co.  well  J^fm^rVof 

knew  the  state  of  Pfleger* s  affairs,  and  promised  to  adebtindis- 

accept  Is.  6tf.  in  the  pound,  and  to  induce  others  to  ^hohTisno6 

do  so.  kgd  Mtirfac- 

tion  of  the  re- 
mainder. 

On  the  22nd  of  September,  1848,  Browne  and  Pfleger  comf>  "jg^ 

induced  the  insurance  office  to  issue  a  new  policy  for  between  a  man 

500/.  on  Pfleger's  life,  in  substitution  for  the  old  one,  dhorg"0n"ac. 

but  payable  to  Browne,  and  the  premiums  were,  like  cepts  the  com- 

the  old  one,  made  payable  on  the  21st  of  April.  \n  addition,  ' 

agrees  that  the 
debtor  shall 
On  the  18th  of  September,  1848,  Messrs.  Browne  keep  up  a 

received  the  composition  of  1*.  6A  in  the  pound,  on  fifofo/Jhe 
their  debt.    The  like  composition  was  received  by  the  ultimate  pay- 
other  creditors,  but  no  composition  deed  was  executed,  remainder  of 

It  the  debt,  such 
an  agreement 
Is  void,  unless  every  creditor  assents,  and  the  policy  belongs  to  the  representatives  of 
the  debtor. 

Where  A.  pays  the  premiums  upon  a  policy  oh  his  life,  but  the  benefit  of  it  is 
claimed  by  B.,  the  onus  of  proof  lies  on  the  fatter,  even  though  the  policy  stands  in 
his  name. 
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I860.  It  was  not  proved  distinctly  that  any  communications 
had  taken  place  between  Messrs.  Browne  fr  Co.  and 
the  other  creditors. 

From  1848  down  to  the  death  of  Pfleger,  in  1857, 
the  premiums  were  paid,  in  the  first  instance,  by 
Browne,  and  afterwards  repaid  by  Pfleger.  On 
Pfleger  s  death,  Browne  received  the  600£  on  the 
policy  and  he  claimed  to  retain  the  remainder  of  his 
debt  and  interest  out  of  it. 

Pfleger  s  widow  and  administratrix  instituted  this  suit 
in  1858  against  Browne,  praying  a  declaration  that  he 
was  a  trustee  of  the  policy  for  Pfleger,  and  for  con- 
sequent relief. 

The  Defendant  insisted  that  the  contract  between  him 
and  Pfleger  was,  that  in  addition  to  the  composition 
the  policy  was  to  be  kept  up  by  PJleger  for  the  benefit 
of  the  Defendant,  for  the  purpose  of  ultimately  securing 
his  debt. 

Mr.  Lloyd  and  Mr.  Beavan,  for  the  Plaintiff,  argued, 
first,  that  no  such  agreement  had  been  proved,  as  was 
alleged  by  the  Defendant ;  that  a  policy  prima  facie 
belonged  to  the  person  who  paid  the  premiums,  and 
that,  therefore,  the  Defendant  was  bound  clearly  to 
displace  that  presumption  ;  secondly,  that  even  if  there 
had  been  such  an  agreement,  it  was  void,  as  a  fraud  on 
the  other  creditors,  and  contrary  to  the  policy  of  the 
law  ;  Cullingworth  v.  Loyd  (a). 

Mr.  R.  Palmer  and  Mr.  Cole,  for  the  Defendant, 
argued,  that  the  agreement  had  been  established  and 
was  consistent  with  the  probabilities  in  this  case.    That 

the 
(<i)  2  tkavi  385* 
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the  cases  relating  to  frauds  on  composition  deeds  1860. 
depended  upon  there  being  some  common  contract  and 
communication  between  the  creditors,  or  upon  a  deed 
extinguishing  the  debt  and  releasing  the  securities ;  but 
that  here  there  was  no  common  contract  and  therefore  no 
Fraud  on  the  other  creditors  or  on  Pfleger,  and  that  there 
was  no  necessity  to  communicate  to  the  other  creditors 
that  an  additional  benefit,  beyond  the  composition,  had 
been  stipulated  for.  That  a  debt  could  not  be  extin- 
guished, or  the  collateral  securities  released,  at  law,  by 
part  payment. 

Jackman  v.  Mitchell (a) ;  Fawcett  v.  Gee(b);  Cole- 
man v.  Waller  (c);  Lee  v.  Lock/tart  (d) ;  Cullingworth 
v.  Loyd{e)\  Thomas  v.  Courtnay(f);  Heathcote  v. 
Crookshanks(g);  Down  v.  Hatcher  (A);  Fitch  v.  Sut- 
ton (i),  were  cited. 


T7ic  Master  of  the  Rolls  (without  hearing  a  reply).      Ft l>.  30. 

I  am  of  opinion  against  the  Defendant  upon  both 
points. 

In  the  first  place  I  think  the  burden  of  proving  the 
agreement,  alleged  by  the  Defendant,  lies  upon  him, 
and  I  do  not  think  he  has  established  it,  although,  if  the 
case  rested  upon  that  point  alone,  I  should  be  disposed 
to  put  the  matter  in  a  further  course  of  inquiry. 

That  there  was  the  intention  to  conceal  this  policy 
from  the  creditors  is,  I  think,  pretty  clear,  but  whether 

for 

(o)  13  Vet.  581.  (/)  1  Barn.  *Ald.l. 

(b)  3  Anst.  910.  (g)  2  Term  R.  24. 

(c)  3  Younge  $  Jer.  212.  (A)  10  AdoL  $  Ellis,  121. 
(</)  3  MyL  $  Cr.  302.  (•)  5  East,  230. 

(e)  2  Beav.  385. 
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for  the  purpose  of  preserving  it  for  the  benefit  of  Mr. 
Pfleger  himself,  or  to  give  it  as  a  security  for  the  De- 
fendant's debt,  I  am  by  no  means  confident. 

But  I  am  of  opinion  that  if  the  agreement  were  esta- 
blished it  is  altogether  void. 

It  is,  I  think,  perfectly  true,  that  the  cases,  of  which 
Cumber  v.  Wade  is  considered  to  be  the  leading  one, 
establish  this : — That  it  is  no  consideration  for  the  re- 
lease of  a  debt  to  take  a  portion  of  it.  But  one  of  the 
exceptions  is  the  case  of  composition  with  creditors. 
It  is  an  exception  for  this  reason,  that  if  a  person 
makes  a  composition  with  his  creditors,  it  is  always 
assumed  that  each  creditor  acts  upon  the  belief  and  as- 
sumption that  the  others  will  accept  exactly  the  same 
amount  as  he  takes  and  nothing  more.  If  it  could  be 
proved  that  one  creditor  who  takes  more  had  entered 
into  an  agreement,  not  merely  with  his  debtor  but  with 
every  other  creditor,  that  he  should  be  allowed  to  do  so, 
then  no  doubt  it  would  be  sufficient.  But  if  any  one 
creditor  who  has  accepted  the  composition  (I  do  not  speak 
about  executing  the  composition  deed,  because  I  do  not 
think  anything  turns  upon  that)  has  not  also  agreed  that 
one  should  take  a  larger  benefit  than  the  rest,  then  the 
consideration  fails,  because  the  assumed  principle  upon 
which  the  composition  proceeds  is  that  every  creditor  is 
to  be  treated  alike  in  the  arrangement. 

The  cases,  I  think,  are  conclusive  upon  the  subject. 
Bush  v.  Shipment  (a),  which  was  not  cited,  was  to  this 
effect : — A.  having  purchased  but  not  paid  for  a  parcel 
of  hops,  which  remained  in  the  possession  of  B.  the 
seller,  subject  to  his  lien  for  the  purchase  money,  as- 
signed 

(a)  14  Sim.  239. 
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signed  his  effects  to  the  trustees  for  the  benefit  of  such  I860, 
of  his  creditors  as  should  signify  their  assent  to  the 
deed  and  send  in  an  account  of  their  demands  within 
three  months  from  the  date  of  it.  -4.  informed  B. 
that  he  had  assigned  his  effects  for  the  benefit  of  his 
creditors,  and  thereupon  B.  wrote  to  the  trustees  for  an 
authority  to  sell  the  hops,  and  after  some  correspondence 
had  passed  between  them,  in  the  course  of  which  J5.,  as 
he  said,  signified  his  assent  to  the  deed,  the  trustees  gave 
the  authority  and  B.  sold  the  hops.  They  produced 
much  less  than  was  due  to  him,  and  then  B.  claimed  to 
be  paid  a  dividend  under  the  deed  on  the  balance  re- 
maining due  to  him.  It  was  held  that  his  claim  was  not 
sustainable.  The  Vice-Chancellor  of  England,  in  giving 
judgment,  said,  "  It  is  quite  impossible  to  grant  the 
relief  that  is  asked  by  this  bill,  and  for  two  reasons. 
First,  the  Plaintiffs  have  not  complied  with  the  express 
terms  of  the  deed,  and  secondly,  what  they  ask  is  incon- 
sistent with  the  spirit  and  intention  of  it.  The  case  of 
Cullingworth  v.  Loyd  (a)  governs  this  case,  though  to 
some  extent  it  differs  from  it.  At  all  events  what  was 
said  by  the  Judges  in  Leicester  v.  Rose  (ft)  is  decisive  of 
the  question.  The  deed  in  Cullingworth  v.  Lloyd  con- 
tained a  release  not  only  of  the  debts  due  to  the  cre- 
ditors who  should  execute  it,  but  also  of  all  the  securities 
which  they  might  hold  for  their  debts,  and  in  that 
respect  the  case  differs  from  the  present.  But  here  the 
Plaintiffs  wished  to  secure  themselves,  as  far  as  they 
could,  by  selling  the  goods  upon  which  they  had  a  lien, 
and  applying  the  proceeds,  as  far  as  they  would  extend, 
in  satisfaction  of  their  debt,  and  then  to  come  in  upon 
a  footing  of  equality  with  the  other  creditors  under  the 
composition  deed.  It  was  no  doubt  the  intention  of 
the  debtor,  when  he  conveyed  his  property  to  trustees, 

that 
(a)  2  Btav.  385.  (6)  4  East,  372. 
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1860.  that  a  rateable  division  of  it  should  be  made  among  all 
his  creditors  who  should  determine,  within  a  certain 
time,  to  accept  what  they  might  obtain  under  it  in  full 
Browne,  satisfaction  of  their  debts ;  and  it  seems  to  me  to  be  quite 
inconsistent  with  that  intention  that  a  creditor,  having  a 
security  for  his  debt,  shall  be  allowed,  first,  to  get  all 
he  can  by  means  of  his  security,  and  then  to  come  in 
under  the  deed." 

It  is  exactly  the  same  here,  if  you  reverse  the  order  of 
the  transaction,  for  he  contends  that  he  is  first  to  take 
all  he  can  under  the  composition,  and  then  to  obtain  the 
benefit  of  the  security.  The  word  "deed"  was  used 
there,  but  in  fact  it  is  nothing  to  the  purpose;  it  is  quite 
sufficient  if  there  be  an  arrangement  or  agreement  be- 
tween them ;  it  is  not  necessary  to  be  in  writing  or  under 
seal,  and  the  release  is  as  perfect  at  law  as  it  is  in  equity. 
The  case  which  was  pressed  very  strongly  upon  me  is 
Thomas  v.  Courtney  (a),  but  in  fact  the  case  of  Thomas 
v.  Courtney  rather  confirms  than  injures  the  view  I  take 
of  this  case.  I  observe  also  that  it  was  cited  in  Bush  v. 
Shipman,  and  therefore  was  present  to  the  mind  of  the 
judge  in  deciding  that  case.  In  Thomas  v.  Courtney  the 
Plaintiff  agreed  to  take  a  composition  of  12$.  in  the  pound 
on  a  debt  of  1,2002.  due  from  Messrs.  Baker,  but  for 
200/.,  part  of  it,  he  held  the  acceptance  of  Colonel  Gower, 
who  paid  it  and  who  had  no  remedy  over  agaiflst  Baker 
&  Co.  The  Court  held  that  the  Plaintiff  after  receiving 
the  200/.  was  entitled  to  a  composition  of  12s.  in  the 
pound  on  1,000/.,  which  was  really  the  amount  of  Ba- 
ker's debt,  and  not  on  1,200/.  It  is  therefore  no  autho- 
rity for  the  case  which  is  now  before  the  Court. 

The  case  of  Coleman  v.  Waller  (b)  is,  I  think,  as  strong 
a  case  as  could  well  be  suggested  to  the  Court,  because 

there 
(a)  1  Barn.  $  Ald.\.  (b)  3  Younge  $  Jer.  212, 
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there  it  was  not  the  debtor  nor  a  creditor  but  a  mere 

stranger  who  guaranteed  one  of  two  debts,  and  yet  the 

Court  held  that  the  bargain  was  void  as  a  fraud  on  the 

rest  of  the  creditors,  and  that  the  arrangement  could  not      Bkowne, 

be  enforced. 

Such  being  the  view  I  take  of  this  case,  it  is  impos- 
sible, after  this  lapse  of  time,  to  hold  that  the  De- 
fendant is  now  at  liberty  to  repay  the  composition  and 
rely  upon  the  security.  He  accepted  the  composition  in 
December,  1848,  ten  years  before  the  death  of  Pflegerf 
and  he  cannot  now  say  that  he  is  entitled  to  receive 
the  benefit  of  the  security. 

In  that  state  of  the  case  I  am  of  opinion  that  he  must 
account  for  the  whole  amount  received  upon  the  policy, 
and  the  decree  must  be  made  as  asked  by  the  Plaintiffs 
with  costs. 
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March  8,  20. 

The  assignee 
of  a  tenant  in 
tail  under  the 
Insolvent  Act 
(1  Geo.  4, 
c.  119)  takes 
a  mere  life 
interest  in  the 
property, 
which  is  not 
enlarged  by 
the  estate  tail 
being  after- 
wards barred. 

In  1825,  A. 
B.t  the  tenant 
in  tail  of  an 
estate,  took 
the  benefit  of 
the  then  Insol- 
vent Debtors 
Act  (1  Geo.  4, 
c.  119),  and 
conveyed  all 
his  estate  and 
effects  to  the 
assignee.     A. 
£ ,  in  1829, 
mortgaged  the 
estate  to  C. 
D.,  who  had 
notice  of  the 
insolvency. 
The  estate  tail 
was  barred  in 
1834.     Held, 
that  the  inte- 
rest of  the 
assignee  ceased 
on  the  dcatli 
of  A.  B,  in 
1844,  and  that 
'  the  estate 
belonged  to 
CD. 


STURGIS  v.  MORSE.    (No.  3.) 

TN  1825,  Thomas  G.  Coningham  took  the  benefit  of 
the  Insolvent  Act,  then  in  force  (1  Geo.  4,  c.  119), 
and  he  conveyed,  in  the  usual  terms,  all  his  real  and 
personal  estate  to  the  provisional  assignee.  At  this 
time,  he  was  tenant  in  tail  in  remainder  expectant  on  the 
death  of  his  father  of  one-twelfth  in  a  real  estate.  His 
father  died  the  following  year,  1826. 

In  1829,  Coningham,  who  had  concealed  from  the 
assignee  and  his  creditors  his  interest  in  this  estate, 
mortgaged  it  to  Pigeon,  and  he  covenanted  to  suffer  a 
recovery. 

In  1831,  Coningham  was  declared  bankrupt,  and,  in 
1834,  his  estate  tail  was  barred,  by  the  Commissioner 
in  the  bankruptcy  (a),  by  a  deed  in  which  Pigeon,  Con- 
ingham and  others  joined;  but  the  deed  was  not  en- 
rolled until  1860. 

In  1844,  Coningham  died,  leaving  issue,  and,  in  1857, 

the  Plaintiff,  the  assignee  in  insolvency,  recovered  the 

estate  (J). 

The 

(a)  See  the  G  Geo  4,  c.  16,  s.  65,  and  3  4  4  Will.  4,  c.  74,  t.  55. 

(b)  See  24  Beav.  541. 


Dates. 

1825 Insolvency. 

1826 Father's  death. 

1829 Mortgage  to  Pigeon. 

1831 Bankruptcy  of  Insolvent. 

1S34 Estate  tail  barred. 

1844 Death  of  Insolvent. 
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The  question  which  was  now  raised  was,  in  substance, 
this,  whether  the  interest  of  the  assignee  in  insolvency 
in  one-twelfth  of  the  estate  ceased  on  the  death  of  Stu*oi> 
Coningham.  This  depended  on  the  effect  of  the  Insol-  Monsr- 
vent  Act,  and  the  subsequent  disentailing  deed. 


By  the  54  Geo.  3,  c.  28,  s.  48  (but  which  was  not 
applicable  to  this  case)  an  insolvent,  where  tenant  in 
tail  in  lands,  is  to  be  deemed  seised  in  fee,  and  the  same 
are  to  be  delivered  up  to  the  creditors  in  the  same 
manner  as  if  he  had  actually  suffered  a  recovery  thereof. 

This  provision  was  omitted  in  the  subsequent  act. 

The  1  Geo.  4,  c.  119,  s.  4,  provides  the  form  of  the 
petition  of  insolvents  for  relief  under  that  act,  and  it 
proceeds  in  these  words :  "  and  such  prisoner  shall,  at  the 
time  of  subscribing  such  petition,  duly  execute  a  con- 
veyance and  assignment,  in  such  manner  and  form  as 
the  said  Court  shall  direct,  of  all  the  estate,  right,  title, 
interest  and  trust  of  such  prisoner,  to  all  the  real  and 
personal  estate  and  effects  of  every  such  prisoner,"  &c, 
&c,  "  so  as  to  vest  all  such  real  and  personal  estate  and 
effects  in  the  provisional  assignee  of  the  said  Court/' 

The  6th  section  directs  the  prisoner  to  file  a  schedule 
of  his  debts,  "  and  also  a  full,  true  and  perfect  account 
of  all  the  estates  and  effects,  real  and  personal,  in  pos- 
session, reversion,  remainder,  or  expectancy,"  &c,  &c, 
"  and  also  all  rights  and  powers,  of  every  nature  and 
kind  whatsoever,  which  such  prisoner,  or  any  other 
person  or  persons  in  trust  for  such  prisoner,  or  for  his 
or  her  use,  benefit,  or  advantage,  in  any  manner  what- 
soever, shall  be  seised  or  possessed  of,  or  interested  in, 
or  entitled  unto,  or  which  such  prisoner,  or  any  person 
or  persons  in  trust  for  him  or  her,  or  for  his  or  her 

dd2  benefit, 
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benefit!  shall  have  any  power  to  dispose  of,  charge  or 
exercise  for  the  benefit  or  advantage  of  such  prisoner, 
at  the  time  of  presenting  such  petition." 

The  case  now  came  on,  upon  a  motion  to  restrain 
the  enrolment  of  original  decree,  and  for  further  con- 
sideration. 

Mr.  R.  Palmer  and  Mr,  Osborne,  for  Mr.  Sturgis, 
claimed  the  one-twelfth  of  the  estate.  They  argued, 
I.  That  by  the  4th  section  of  the  1  Geo.  4,  c.  119,  the 
insolvent  was  bound  to  execute  a  conveyance  and  assign- 
ment of  all  his  estate  and  effects,  and  by  the  6th  section 
was  bound  to  specify  all  his  estate  and  powers;  that 
this  was  a  substitute  for  the  provisions  in  the  former 
act  as  to  estates  tail.  II.  That  Coningham  had  an  estate 
in  fee,  determinable  by  the  entry  of  his  issue,  or  a  fee 
simple  subject  to  their  right,  if  any,  and  that  this  estate 
passed  to  his  assignee  in  insolvency;  that  when  this 
estate  became  afterwards  enlarged  into  a  complete  fee 
simple,  by  the  operation  of  the  disentailing  deed,  which 
destroyed  the  rights  of  the  issue,  it  enured  to  the  benefit 
of  the  assignee  in  insolvency.  III.  That  Pigeon  had 
notice  of  the  insolvency,  and  could  not  dispute  the 
assignee's  title.  IV.  That  the  point  was  excluded  by 
the  original  decree. 

Mr.  Selwyn  and  Mr.  Stiffe,  for  Messrs.  Judhins  and 
Smith,  the  transferees  of  Pigeon's  mortgage.  We  admit 
that  all  the  estate  of  the  insolvent  passed  to  his  estate, 
but  that  was  a  mere  estate  for  life.  The  Insolvent  Act 
gave  the  assignee  no  power  to  bar  the  estate  tail,  and 
the  estate  of  the  issue  in  tail  was  not  affected  by  the 
insolvency.  The  subsequent  disentailing  deed  had  the 
effect  of  confirming  the  title  of  the  mortgagee,  under 
the  covenant  of  Coningham,  to  suffer  the  recovery*    The 

conveyance 
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conveyance  under  the  insolvency  can  have  no  greater  I860, 
effect  than  any  other  conveyance,  and  if  a  man  were 
to  convey  a  limited  interest  in  an  estate,  nothing  he 
might  subsequently  do,  for  other  objects,  would  enlarge 
that  estate.  After  the  final  order,  the  insolvent  and  his 
future  estate  were  completely  discharged  from  all  further 
liability  or  obligation  except  under  the  judgment,  and 
he  was  under  no  obligation  to  suffer  a  recovery  in 
order  to  defeat  the  rights  of  his  children,  or  to  make 
any  further  assurance.  Secondly,  the  present  point  is 
not  touched  by  the  decree ;  it  was  never  in  issue  be* 
tween  the  parties. 

The  following  cases  were  cited  : — Ex  parte  Somer* 
ville  (a) ;  Edwards  v.  Applebee  (b) ;  Pye  v.  Daubuz  (c) ; 
JEr  parte  Fripp(d);  Ex  parte  Wise(e);  Qreen  v. 
Jenkins  (/) ;  Jervis  v.  Tayleur  (g) ;  Thorpe  v.  Good- 
all  (A) ;  Mitford  v.  Mitford(i). 

Mr.  Hardy  for  Pennell,  the  official  assignee. 
Mr.  Lloyd  for  the  creditors'  assignee* 
Mr.  Toller  for  Ling  and  Lucas. 
Mr.  Osborne  in  reply. 


The  Masteu  of  the  Rolls. 

T*he  question,  in  this  state  of  the  cause,  is,  whether      Mnr.  20. 
the  Plaintiff  has  made  out  a  title  to  one-twelfth  of  a 

fund 

(a)  3  Dea.  4  Ck.  G68.  (/)  2.0  L.  J.,  Ch.  505. 

[b)  2  Hro.  C.  C.  652,  «.  (£)  3  Aim.  *  Aid.  557. 
(r)  3  Bro.  C.  C.  592.  (A)  17  Vet.  388. 

(d)  1  l)e  Get,  293.  («)  9  Vet.  100. 

(e)  1  Mont.  $  AVA.  65. 
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J* 00.  fowl  in  Court.  Tbe  next  question  is,  whether  this  point 
is  ckterrr.ifttd  by  tbe  form  of  the  decree  already  pro- 
nounced in  this  cause,  and  it  is  with  relation  to  this 

MoKie.  second  question,  that  a  motion  to  restrain  tbe  inrolment 
of  the  original  decree  has  been  made  both  before  the 
Lords  Justices  and  myself.  The  first  question  is  one  of 
substance  and  merit,  and  tbe  second  only  one  of  form. 

The  case  was  originally  heard  and  determined  by  me 
in  November,  1857  (a),  but  tbe  present  question  was  not 
then  argued.    The  facts  which  give  rise  to  it  are  these. 

In  1825,  Tltomas  George  Coningham  became  insol- 
vent; he  omitted  from  his  schedule,  verified  on  oath, 
an  estate  to  which  he  was  entitled,  and  it  was  not  till 
18;';3  that  the  Plaintiff,  the  provisional  assignee  in  in- 
solvency, instituted  proceedings  against  the  assignees  in 
bankruptcy  of  the  insolvent,  who  had  afterwards  become 
bankrupt,  to  recover  this  property.  I  held  that  this 
claim  was  not  barred  by  tbe  Statute  of  Limitations,  and 
the  Lords  Justices  came  to  the  same  conclusion  (A). 

It  now  appears,  that  as  to  one  twelfth  of  this  property, 
he  was  entitled  only  as  tenant  in  tail,  and  the  question 
is,  whether  the  Plaintiff,  as  the  provisional  assignee  in 
insolvency,  ha3  any  interest  in  that  one-twelfth,  wholly 
apart  from  any  question  arising  from  the  Statute  of 
Limitations?  The  legal  estate  is  vested  in  the  trustees 
of  the  will;  they  are  trustees  of  it  for  the  parties  en- 
titled, and  time  creates  no  bar;  and  as  to  all  the  pro- 
•  perty  which  was  vested  in  the  Plaintiff,  or  which  would 

have  been  vested  in  him,  if  the  insolvent  had  made  a 
full  disclosure  of  the  property  by  his  schedule,  Messrs. 
Ling  and  Lucas  are  trustees  for  the  Plaintiff.     But  the 

Defendants 

(a)  24  Bear.  541.  (b)  3  Dt  G.  *  J*  1* 
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Defendants  allege,  that  as  to  this  undivided  one-twelfth        I860. 

nothing  did,  or,  under  the  circumstances,  could   have      s~*^ 

vested  in  the  Plaintiff.    This  case  depends  on  the  con**        T™0Ii 

struction  of  a  certain  statute.  Morse. 

(No.  3.) 

Prior  to  1820,  the  assignee  in  insolvency  took,  for 
the  benefit  of  the  creditors,  the  property  of  which  the 
insolvent  was  tenant  in  tail,  but  in  1820,  the  law  on 
this  subject  was  altered  to  this  extent:— That  the 
clause  giving  the  estate  tail  of  the  insolvent  to  the 
assignee  was  omitted  from  the  Insolvent  Act  passed  in 
that  year,  and  which  superseded  the  old  law.  The 
act  in  question  is  the  1  Geo.  4,  c.  119,  which  repealed 
the  Insolvent  Act  of  1814.  Accordingly,  when  T.  G. 
Coninghnm  became  insolvent  in  1825,  there  was  no 
law,  in  express  terms,  giving  the  estate  tail  to  the 
assignee  in  insolvency.  Mr.  Osborne  relies  on  the  4th 
and  6th  sections  of  that  act  as  supplying  the  place  of  the 
clause  contained  in  the  act  of  1814,  and  omitted  from 
the  act  in  question,  but  I  think  that  these  sections  do 
not  produce  the  result  he  supposes.  In  the  4th  section, 
the  words  relied  on  are  the  directions  contained  in  the 
clause,  that  the  "  prisoner  shall,  at  the  time  of  sub- 
scribing his  petition,  duly  execute  a  conveyance  and 
assignment  in  such  manner  and- form  as  the  Court  shall 
direct,  of  all  the  estate,  right,  title,  interest  and  trust 
of  such  prisoner  to  all  the  real  and  personal  estate 
and  effects  of  such  prisoner."  But  this  does  not 
support  the  contention :  in  the  first  place,  the  words 
"  execute  a  conveyance  and  assignment"  cannot  fairly 
be  construed  to  mean  "suffer  a  recovery,"  which,  ac- 
cording to  the  law  in  force  at  that  time,  was  necessary 
for  this  purpose;  and  next,  the  insolvent  does  comply 
with  the  terms  of  the  clause,  when  he  executes  a  con* 
veyance  of  his  interests  as  tenant  in  tail,  which  is  all 
the  interest  he  has,  and  which,  unless  it  be  enlarged  into 

a  fee, 


Stukgis 
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a  fee,  is  merely  a  life  interest  without  impeachment 
of  waste.  It  would  be  a  very  strong  conclusion  to 
hold,  that  these  words  amounted  to  a  power  to  compel 
Mokib.  the  prisoner  to  suffer  a  recovery,  when,  if  the  legislature 
had  so  intended,  the  simple  course  would  have  been  to 
declare  that  the  estate  tail  was  Tested  in  the  assignee  in 
insolvency  as  an  estate  in  fee,  as  had  been  done  in  the 
former  act  of  1814. 

The  6th  section  is  still  less  material,  for  this  only 
directs  the  prisoner  to  give  a  full  account  of  all  pro- 
perty held  in  trust  for  him,  and  over  which  he  can 
exercise  any  power  for  his  own  benefit,  and  which  he 
is,  it  is  assumed,  by  the  combined  effect  of  both  clauses, 
directed  to  execute  accordingly.  But  this  is  no  trust, 
nor  is  it  any  power,  in  the  legal  meaning  of  the  words 
as  used  in  this  clause. 

The  fact  then  simply  stands  thus : — That  the  legis- 
lature, for  some  reason,  thought  proper  to  omit  the 
section  respecting  estates  tail  from  the  act  of  1820,  and 
to  alter  the  law  on  that  point. 

On  the  18th  April,  1825,  the  order  for  the  final 
discharge  of  the  insolvent  was  made,  and  from  that 
time,  the  insolvency  was  ended,  both  as  against  him 
and  as  against  any  property  not  then  acquired  by  him. 
But  this  was  subject  of  course  to  this  proceeding :  vi2., 
that  a  judgment  might  have  been  entered  up  against 
the  insolvent  for  the  amount  of  his  unsatisfied  debts, 
by  which  his  subsequently-acquired  property  would 
have  been  affected.  This  was  not  done,  and  accord- 
ingly, property  of  the  insolvent  after  acquired  did  not 
and  does  not  vest  in  the  Plaintiff. 

In  1844,  the  insolvent  died,  and  thereupon  all  the 
estate  he  had  in  this  one-twelfth,  and  which  under  the 

insolvency 
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insolvency  vested  in  the  Plaintiff,  ceased,  and  thereupon  I860, 
either  the  issue  in  tail  of  the  insolvent,  or  those  persons, 
if  any,  to  whom  he  might  have  effectually  conveyed  the 
reversion  in  fee,  became  entitled.  Accordingly,  on  the 
28lh  of  October,  1829,  he  gave  a  security  to  Pigeon, 
and  entered  into  a  covenant  to  bar  the  estate  tail.  No 
doubt  Pigeon  had  notice  of  the  insolvency  and  of  the 
interest  of  the  Plaintiff;  but  if  I  am  right,  he  had  thereby 
notice,  that  the  further  interest  acquired  by  the  in- 
solvent under  a  recovery  or  disentailing  deed  did  not 
vest  in  the  Plaintiff.  The  bankruptcy  tlien  takes  place, 
and  under  the  Bankruptcy  Act,  the  assignees  do  bar  the 
estate  tail  of  the  bankrupt ;  but  such  disentailment  of 
the  estate  operates  for  the  benefit  of  the  covenantee,  as 
is  settled  by  many  cases  to  which  I  was  referred.  If 
this  be  so,  then  Judkins  and  Smith,  who  are  the  as- 
signees of  Pigeon,  and  not  the  Plaintiff,  are  entitled  to 
the  benefit  of  the  disentailment  of  the  estate,  and  to 
the  reversion  in  the  one-twelfth  of  the  estate  subsequent 
to  the  death  of  the  insolvent  in  1844.  Up  to  that 
period,  Ling  and  Lucas  are  the  trustees  of  the  interest 
of  the  one-twelfth  for  the  Plaintiff,  after  that  period, 
they  are  the  trustees  of  the  capital  of  that  one-twelfth 
for  the  assignees  of  Pigeon.  This  disposes  of  the  first 
question* 

I  think,  on  the  second  question,  that  the  point  is  not 
determined  by  the  terms  or  form  of  the  decree  made  on 
the  original  hearing,  if  I  thought  it  were,  I  should  allow 
the  Defendants  who  are  interested  in  this  question  to 
present  a  petition  of  rehearing  to  set  it  right.  But  t 
think  that  it  will  not  be  inconsistent  with  that  decree  to 
introduce  into  the  decretal  order  to  be  made  on  further 
consideration,  a  declaration  to  the  effect  I  have  now 
stated,  and  to  give  the  consequential  relief.  It  would 
ptobably  be  belter  to  introduce  an  explanatory  state- 
ment 
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ment  into  the  certificate,  which  I  should  prefer,  but  I 
will  do  it  in  any  manner  that  may  be  least  expensive 
and  dilatory.  I  feel  confident  all  parties  will,  assist  me 
in  this  respect,  which  will  not  prejudice  their  right  to 
appeal. 

The  enrolment  or  non-enrolment  of  the  disentailing 
deed,  of  which  at  one  time  so  much  was  said,  and 
which  was  made  so  great  a  point  of  on  the  motion  to 
stay  the  enrolment  of  the  decree,  is  wholly  immaterial 
and  entirely  beside  the  question  under  the  Bankrupt 
Act;  the  disentailing  deed  may  be  enrolled  at  any  time, 
and  such  enrolment  will  give  effect  to  the  disentailing 
assurance,  and  if  I  had,  at  the  hearing,  been  made 
aware  of  the  importance  of  the  enrolment  of  the  deed,  1 
should  have  allowed  the  cause  to  stand  over,  in  order  to 
allow  the  deed  to  be  enrolled.  But  this  question  has 
nothing  at  all  to  do  with  what  I  have  decided*  The 
estate  tail  of  the  insolvent  and  bankrupt,  which  sub- 
sisted at  the  date  of  the  order  of  his  final  discharge 
from  his  insolvency,  is  either  barred  by  this  disentailing 
deed  or  it  is  not.  If  it  is  not  barred,  then  the  issue  in 
tail  are  the  persons  entitled,  if  it  is  barred,  then  the 
persons  in  favor  of  whom  it  is  barred,  or  in  whose  favor 
it  was  covenanted  to  be  barred,  are  the  persons  entitled. 
In  neither  case  can  the  Plaintiff  have  any  right  or  in- 
terest in  it.  I  have  no  doubt,  however,  that  the  dis~ 
entailment  is  complete,  and  that  it  operates  for  the 
benefit  of  the  assignees  of  Pigeon. 

Note.— Affirmed  by  the  Lords  Justices,  18  3uhj%  1860. 
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M'LACHLAN  v.  TA1TT. 

June  5,  6. 

fTlHE  testator,  by  his  will,  devised  some  freehold  and  A  testator  de« 

A      leasehold  property  to  three  trustees,  upon  trust  ^leasehold* 

to  pay  two  life  annuities,  and  to  pay  the  residue  of  the  on  lrust  forl"s 
*..-»*■         *«  i.     «.-  ,.  i-       ■      widow  for  life, 

rents  to  his  wife  Mary  Bennett  for  life,  and  immediately  with  remainder 
after  her  death,  upon  trust  to  pay  the  clear  residue  of  {.°rehl8  n'ec®  f°r 
the  rents,  issues,  and  profits  of  his  said  estates,  to  his  wards  on  trust 
two  nieces  Emma  Ann  Rogers  and  Sarah  Gowland,  in  e°r*  ^ 

equal  shares  during  their  natural  lives,  for  their  separate  niece's  chil- 
1  &  '  l  dren,  "the 

U8e.  children  to  be- 

come bene- 
fici&llv  inte* 

And  if  either  of  them  my  said  nieces  shall  happen  to  rested  on  the 

die  without  leaving  any  lawful  issue,  then  upon  further  ^01°"  hX 

trust  to  pay  the  whole  of  the  clear  residue  of  the  rents  oy  the  Master 

and  profits  of  the  said  estates  into  the  proper  hands  of  and  by  tlie 

the  survivor  of  them,  my  said  nieces,  during  her  life.  L°rd  chan- 
t»       •<•     •  t  r    1  ...  1     it  ■  cellor,  on  ap- 

But  if  either  of  them,  my  said  nieces,  shall  happen  to  peal,  that  the 

die  and  leave  any  lawful  issue,  then  upon  trust  that  they  cn,ldren  J°°k 

my  said  trustees  do  and  shall  stand  possessed  of  and  rests  at  their 

interested  in  the  said  freehold  and  leasehold  estates,  to    irBeqUegt  0f 

and  for  the  benefit  of  all  and  every  the  child  and  children  2,000/.  in  trust 

of  my  said  nieces  (that  is  to  say) :  one  moiety  to  the  ^  fyom  an(j 

children  of  my  said  niece  Emma  Ann.  and  one  moiety  *ftcr  ,ier 

decease  "  to 
to  the  children  of  my  said  niece  Sarah,  and  to  their  convey,  trans- 
respective  heirs,  executors  and  administrators  as  tenants  £ "^  "^ 
in  common,  the  said  children  to  become  beneficially  every  the 
interested  on  the  death  of  their  respective  parents.  But  ^  ™ d/hlU 
if  either  of  them  my  said  nieces  shall  die  without  leaving  HeM,  that  A.'s 
any  lawful  issue,  then  upon  trust  to  convey,  assign  and  vested  interests 
assure  my  said  estates  to  and  for  the  benefit  of  the  child  at  their  births* 
or  children  of  either  of  my  said  nieces  leaving  issue,  and 

to 
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1860.       to  their  heirs,  executors  and  administrators,  as  tenants 

m/*^/-^/      in  common.    But  if  both  of  them  my  said  nieces  Emma 
M'Lachlan  .  '       . 

v.  -Ann  and  Sarah  shall  die  without  leaving  any  lawful 

Taitt.        issue,  or  being  such  all  of  them  shall  die  under  the  age 

of  twenty-one  years,  then  upon  further  trust  that  they 

my  said  trustees  do  convey  to  such  person  as  my  wife 

shall  appoint. 

The  testator  afterwards  devised  a  freehold,  and  be- 
queathed 2,000/.  to  the  same  trustees,  upon  trust  to  pay 
the  income  to  Emma  Ann  Rogers  for  life;  he  then 
proceeded  as  follows  :  "  And  from  and  after  the  decease 
of  my  said  niece  Emma  Ann,  then  upon  further  trust  to 
convey,  transfer  and  assure  the  said  undivided  moiety  of 
the  said  freehold  estate  and  the  said  stock  and  securities 
unto  and  equally  among  all  and  every  the  child  and 
children  of  the  said  Emma  Ann  Rogers,  and  to  their 
heirs,  executors  and  administrators,  as  tenants  in  com- 
mon ;  and  if  my  said  niece  shall  happen  to  die  without 
issue,"  then  upon  certain  further  trusts. 

In  a  subsequent  part  of  his  will  the  testator  expressed 
himself  as  follows : — 

And  I  do  hereby  declare  my  will  and  meaning  to  be, 
that  in  case  the  issue  of  either  of  my  said  nieces  Emma 
Ann  and  Sarah  shall  be  under  the  age  of  twenty-one 
years  at  the  time  they  become  entitled  to  any  estate  or 
interest  under  this  my  will,  then  it  shall  be  lawful  for 
my  trustees  for  the  time  beiog  to  pay  and  apply  the 
share  or  shares,  or  presumptive  share  or  shares,  of  the 
rents,  interest  and  annual  produce  of  my  said  estates  to 
which  the  issue  of  my  said  nieces  may  be  so  entitled,  to 
and  for  his,  her  or  their  maintenance,  education  and 
advancement,  until  he,  she  or  they  shall  attain  the  ago 
of  twenty-one  yearsi 

Thd 
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The  testator  died  in  1825. 

The  testator's  widow  died  in  1843. 

The  testator's  niece  Emma  Ann  married  Mr.  M'Lach- 
lan,  and  she  died  in  1851.  She  had  eleven  children, 
three  of  whom,  viz.  Emma,  Catherine  and  Richard, 
died  infants  in  their  mother's  lifetime,  in  the  years  1834, 
1843  and  1847  respectively. 

Mr.M'Lachlan,  as  heir  at  law  and  sole  next  of  kin  of 
his  three  deceased  children,  claimed  three-elevenths  of 
the  property  given  to  the  niece  Emma  Ann  for  life  with 
remainder  to  her  children. 

Mr.  Selwyn  and  Mr.  P render gast}  for  the  Plaintiffs, 
some  of  the  children  of  the  niece. 

Mr.  R  Palmer  and  Mr.  Baggallay,  for  Mr.  M'Lach- 
Ian. 

Mr.  Lloyd  and  Mr.  Be  Gex,  for  other  parties. 

Shunt  v.  Hobbs  (a),  was  cited. 


The  Master  of  the  Rolls. 

The  question  in  this  case  is,  whether  the  property  June  6. 
vested  in  the  children  of  the  testator's  nieces  at  their 
births.  The  words  are,  that  if  either  of  my  nieces  shall 
happen  to  die  and  leave  lawful  issue,  upon  trust  "  to 
and  for  the  benefit  of  all  and  every  the  child  and  chil- 
dren of  my  said  nieces." 

It 
(a)  3  Drew.  93. 
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It  is  clear  that  if  you  stop  there,  it  is  a  vested  interest 
in  them  :  but  a  doubt  is  attempted  to  be  raised  from 
these  words  :  —  "the  said  children  to  become  beneficially 
interested  upon  the  death  of  their  respective  parents." 

There  is  a  distinction  drawn  by  the  testator  here 
between  the  words  "  interested"  and  "  beneficially  in- 
terested." I  am  clear  that  the  only  proper  meaning  of 
these  latter  words  is  "  interested  in  possession."  The 
only  difficulty  is,  that  the  previous  life  estate  given 
to  the  widow  might  happen  to  be  subsisting  after  the 
death  of  the  nieces,  and  that  therefore  their  children 
could  not  become  "  interested  in  possession"  until  all 
the  tenants  for  life  were  dead.  Although  that  is  quite 
true,  still  I  do  not  think  that  it  affects  the  true  con- 
struction of  the  will ;  for  having  given  a  life  estate  to 
his  widow,  obviously  supposing  that  it  would  terminate 
first,  he  gives  after  that  was  over,  life  estates  to  his 
nieces,  and  he  anticipates  that  the  interests  of  their 
children  would  become  vested  in  them  in  possession 
immediately  upon  the  death  of  their  parents.  I  think 
that  he  only  means  to  express,  that  they  are  to  become 
interested  in  possession  upon  the  death  of  the  nieces, 
and  assuming  that  the  prior  estate  for  life  had  previously 
ceased.  I  am  therefore  of  opinion  that  these  words  do 
not  affect  the  vesting  of  the  interests  in  all  the  children 
of  the  nieces,  and  consequently  that  those  who  died 
during  the  lifetime  of  the  nieces  took  shares  in  the 
property  (o). 

With  respect  to  the  other  gift,  it  at  first  appeared  to 
me  to  be  the  same  question  as  arose  in  Leake  v.  Robin- 
son (ft),  but  I  overlooked  the  distinction  taken  by  Vice- 

Chancellor 

(u)  Affirmed  on  this  point  by  (b)  2  Meriv.  363. 

tord  Campbell,  26  Nov.  1860. 
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Chancellor  Wigram  in  Leeming  v.  Sherratt  (a),  who  layg 
down  very  clearly  that  a  gift  to  Emma  Ann  for  life,  and 
after  her  decease  to  convey  to  all  her  children,  is 
exactly  the  same  thing  as  a  gift  to  Emma  Ann  for  life, 
and  after  her  decease  equally  among  all  and  every  child 
and  children  of  Emma  Ann.  This  gift  to  the  children 
does  not  mean  such  of  them  as  should  be  living  at  the 
niece's  death,  but  it  means  vested  interests  in  all  of 
them,  but  to  be  conveyed  at  that  time. 
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M'Lachlan 

v. 

Taitt. 


Therefore  in  both  instances,  in  the  former  as  to  the 
freeholds  and  leaseholds,  and  in  the  second  as  to  the 
2,000/.,  all  the  children  take  vested  interests  at  their 
births. 

(«)  2  Hare,  14. 


TAYLOR  v.  MILES. 

June  20,  21. 
T>  Y  an  indenture  dated  the  24th  of  February,  1838,  The  trustees 
•*^     certain  hereditaments  were  conveyed  to  the  use  Jad  veited^u1' 
of  Sir  Charles  William  Taylor  (deceased)  for  life,  with  them  a  power 
remainder  to  the  use  of  his  son,  Charles  Taylor,  (the  during  the 

Plaintiff,)    for   life,   without    impeachment   of    waste,  minority  of 

r  the  beneficial 

(except    that  particularly   excepted,)   with    divers   re-  owners,  a 

mainders  to  his  issue  and  to  other  persons,  successively,  Power  °[ 8ale 

1  '  •"  and  exchange 

in  strict  settlement.     Estates  in  the  trustees,  Miles  and  at  the  request 
Newdegate,  were  interposed  in  the  usual  terms  to  pre-  for  ]ife  ^nj  a 

serve  power  to  cut 
timber,  but 
they  bad  no 
legal  estate,  except  to  preserve  contingent  remainders.    The  first  tenant  for  life 
demised  his  own  estates  to  other  trustees  in  fee,  to  the  same  uses  and  subject  to  like 
powers  as  the  settled  estates  stood  limited.     Held,  that  the  powers  over  the  devised 
estates  were  excrciseable  by  the  trustees  of  the  settlement,  and  not  by  the  trustees  of 
the  will. 
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1860.       serve  contingent  remainders,  but  the  trustees  had  no 
v^Krf-^'      other  legal  estate. 

Taylor  * 

v. 

Miles.  The  settlement  contained  a  power  to  lease,  given  to 

the  tenants  for  life  when  in  actual  possession  and  to  the 
trustees  (Miles  and  Newdegate)  and  the  survivor  of 
them,  and  the  executors  and  administrators  of  such  sur- 
vivor, during  the  minority  of  any  persons  entitled  to 
an  estate  of  freehold  and  inheritance.  It  also  contained 
a  power  of  sale  and  exchange  given  to  Miles  and  New- 
degate, and  the  survivor  of  them,  and  the  executors  and 
administrators  of  such  survivor,  at  the  request  of  the 
tenants  for  life. 

And  it  was  further  declared  that  Miles  and  Newdegate 
and  the  survivor  of  them,  and  the  heirs,  executors  and 
administrators  of  such  survivor,  their  or  his  assign:?, 
should,  at  such  time  or  times,  and  from  time  to  time  as 
they  or  he  should  think  proper,  from  and  after  the 
decease  of  Sir  Charles  William  Taylor,  and  thenceforth 
during  the  lives  and  life  of  the  Plaintiff,  Sir  Charles 
Taylor,  and  the  other  tenants  for  life  in  remainder,  and 
the  survivors  and  survivor  of  them,  and  the  term  of 
twenty-one  years  after  the  decease  of  such  survivor,  fell 
and  cut  down  such  timber  and  timberlike  trees  and 
pollards,  standing  and  being  on  the  said  manors  and 
lands  thereinbefore  conveyed,  and  also  on  the  lands 
thereinafter  directed  to  be  purchased,  as  the  said  trus- 
tees or  trustee,  or  the  trustees  or  trustee  for  the  time 
being,  should  think  fit  and  proper  to  be  cut  down,  and 
should  sell  the  same,  and  invest  the  money  in  the 
purchase  of  freehold  or  copyhold  hereditaments  to  be 
conveyed  to  the  same  uses. 

Copyholds  were  also  thereby  covenanted  to  be  sur- 
rendered to  the  two  trustees  and  their  heirs,  to  be  held 

upon 
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upon  corresponding  trusts,  and  leaseholds  for  lives  and        I860, 
years  were  vested  in  the  same  trustees  in  similar  trusts. 

The  deed  contained  a  power  to  Sir  Charles  William 
Taylor  and  the  Plaintiff  Charles  Taylor  to  revoke  the 
uses  of  this  settlement.  This  they  exercised,  by  an  in- 
denture dated  the  21st  of  February,  1857,  by  which 
they  made  some  alteration,  but,  so  far  as  relates  to  the 
present  question,  they  restored,  in  substance,  the  old 
uses  and  the  powers,  provisoes,  declarations  and  agree- 
ments of  the  settlement  of  1838. 

Other  limitations  then  followed. 

Sir  Charles  William  Taylor,  by  his  will,  dated  the 
23rd  of  February,  1857,  devised  his  freeholds  to  Sumner 
and  Parson  and  their  heirs  as  follows: — 

"  To  the  same  or  the  like  uses  (except  the  term  of 
1,000  years  limited  as  aforesaid)  upon  and  for  the  same 
or  the  like  trusts,  (except  the  trusts  of  the  same  term,) 
intents  and  purposes,  and  with,  under  and  subject  to 
the  same  or  the  like  powers,  provisoes  and  declarations, 
as  by  virtue  of  the  indenture  of  settlement  of  the  24th 
day  of  February,  1838,  and  the  indenture  of  the  21st 
day  of  February  instant,  and  such  deed  or  deeds  of 
revocation  and  new  appointment  (if  any)  as  shall  have 
been  executed  in  pursuance  of  the  aforesaid  power 
contained  in  the  indenture  of  the  21st  day  of  February 
instant  in  that  behalf,  the  freehold  hereditaments  and 
premises  mentioned  or  referred  to  in  the  said  indenture 
of  the  21st  day  of  Felrruary  instant,  shall  upon  and 
immediately  after  my  decease  stand  limited  and  be 
subject  to,  but  so  as  not  to  add  to  or  increase  any 
charge  or  charges  already  made,  or  hereafter  to  be 
made,  by  virtue  of  the  said  indentures  or  either  of 

vol  xxviii — in.  k  e  them, 
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1860.  them,  or  any  power  therein  contained.  And  I  devise 
and  bequeath  all  my  copyhold  manors,  messuages, 
farms,  lands,  tithes,  rents  and  hereditaments,  and  devise 
and  bequeath  all  my  leasehold  manors,  messuages, 
lands,  tenements,  tithes,  rents  and  hereditaments, 
whether  held  for  lives  or  for  years  absolute  or  deter- 
minable, for  all  my  estate  and  interest  therein  respec- 
tively, to  the  said  Sumner  and  Parson,  their  heirs, 
executors,  administrators  and  assigns  respectively,  ac- 
cording to  the  respective  tenures  thereof.  As  to  the 
said  copyhold  hereditaments,  upon  trusts  corresponding, 
as  nearly  as  may  be,  to  the  uses  and  trusts  to  which  the 
copyhold  hereditaments  mentioned  in  the  said  indentures 
shall  be  subject  at  my  decease.  And  as  to  the  lease- 
hold premises,  upon  trusts  corresponding,  as  nearly  as 
may  be,  to  the  uses  and  trusts  to  which  the  leasehold 
premises,  mentioned  in  the  said  indenture,  shall  be 
subject  at  my  decease ;  but  so  as  in  no  case  to  add  to 
or  increase  any  charge  or  charges  made  or  to  be  made 
as  aforesaid."  In  a  subsequent  part  of  his  will,  Sir 
Charles  William  Taylor  bequeathed  his  personal  estate, 
after  payment  of  his  debts  and  legacies,  upon  trust  to 
invest  on  real  estate  to  be  settled  to  the  like  uses. 

The  testator  died  in  1857 ;  Sumner  was  also  dead. 

Sir  Charles  Taylor  and  Parson  now  submitted  the 
following  questions  for  the  opinion  of  the  Court : — 

Whether  the  powers  of  sale  and  exchange  and  cutting 
timber,  and  other  powers  by  the  indentures  of  the  24th 
day  of  February,  1838,  and  the  21st  day  of  February, 
1857,  respectively,  made  exerciseable  by  the  Defendants 
Miles  and  Newdegate,  as  trustees  of  such  settlements, 
in  respect  of  the  freehold,  copyhold  and  leasehold 
hereditaments  and  premises  therein  comprised,  or  any 
and  which   of  such  power*,  are  exerciseable   by  the 

Plaintiff 


Taylor 
v. 
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Plaintiff  Parson,  as  surviving  trustee  of  the  will,  or  by  1860. 
the  Defendants  Miles  and  Newdegate,  as  the  present 
trustees  of  the  said  settlement,  with  respect  to  the  free- 
hold, copyhold  and  leasehold  estates  devised  and  be-  Miles, 
queathed  and  directed  to  be  purchased  by  the  will  of 
Sir  Charles  William  Taylor,  or  any  and  which  of  such 
estates,  or  by  whom  such  powers  are  to  be  exercised,  in 
respect  of  the  said  last-mentioned  freehold,  copyhold 
and  leasehold  estates? 

Mr.  R.  Palmer  and  Mr.  Jessel  for  the  Plaintiff  Sir 
Charles  Taylor  and  Parson,  the  surviving  trustee  of  the 
will. 

Mr.  Selwyn  and  Mr.  Robson  for  the  Defendants 
Miles  and  Newdegate,  (the  trustees  of  the  settlement,) 
and  for  the  parties  entitled  in  remainder,  including  the 
first  tenant  in  tail. 


The  Master  of  the  Rolls. 

Upon  perusing  the  will  and  settlement  in  this  case,  I  June  21. 
have  reluctantly  come  to  the  conclusion  that  the  trustees 
of  the  settlement  are  the  proper  persons  to  exercise  the 
powers  of  sale  and  exchange,  and  cutting  timber  and 
other  powers  exerciseable  by  the  trustees  of  the  settle- 
ment of  1838. 

There  are  two  sets  of  estates,  one  that  passes  under 
and  is  regulated  by  the  indentures  of  1838  and  1857, 
and  the  others  by  the  will  of  1857.  This  question 
relates  solely  to  the  estates  which  pass  under  the  will. 

The  settlement  is  peculiar  in  this  respect,  that  it  gives 
no  legal  estate  in  the  freeholds  to  the  trustees  therein 

e  e  2  named, 
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1860.  named,  except  so  far  as  the  limitation  to  them  to 
preserve  contingent  remainders  might  give  such  an 
estate,  but  there  is  no  question,  so  far  as  regards  the 
lands  comprised  in  these  indentures,  that  the  trus- 
tees of  that  settlement  are  the  persons  to  exercise  all 
the  powers  therein  contained,  so  far  as  relates  to  the 
lands  thereby  settled.  The  trustees  also  of  the  in- 
denture of  settlement  have  the  legal  estate  in  the  lease- 
holds settled  by  it,  and  upon  the  performance  of  the 
covenant  to  surrender  the  copyholds,  they  will  be  pos- 
sessed of  the  legal  estate  in  the  copyholds. 

Then  comes  the  will,  which  is  executed  in  February, 
1857,  and  which  is  to  this  effect : — "  I  give  and  devise 
all  my  freehold/'  &c.  (see  ante,  p.  413). 

The  effect  of  this  is,  in  my  opinion,  notwithstanding 
any  question  as  to  where  the  legal  estate  is,  to  make  the 
trustees  of  the  will  mere  instruments,  or,  to  use  the 
technical  expression  commonly  used  in  cases  of  this 
description,  mere  "conduit  pipes"  for  the  transfer  of  the 
property  passing  by  the  will,  and  to  make  it  subject  to 
all  the  trusts,  powers  and  provisoes  contained  in  the 
settlement.  The  trusts  are  in  favor  of  the  same  cestui* 
que  trust,  and  so  are  the  powers  and  provisoes,  and,  in 
my  opinion,  they  are  to  be  exercised  by  the  same 
persons  as  those  who  have  to  exercise  the  other  powers 
contained  in  the  settlement. 

Assuming  that  the  whole  legal  estate  in  the  property 
which  passes  under  the  will  is  vested  in  the  trustees  of 
the  will,  still  I  am  of  opinion,  that  the  power  of  cutting 
timber  and  the  power  of  sale  and  exchange  are  to  be 
exercised  by  the  trustees  of  the  settlement,  and  that 
the  trustees  of  the  will  will  be  trustees  for  those  persons 
who  obtain  interest  therein,  under  the  valid  exercise  of 
the  powers  contained  in  the  settlement  and   by  the 

trustees 
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trustees  of  the  settlement,  and  that  the  duty  of  exer- 
cising a  discretion  as  to  the  mode  of  exercising  those 
powers  Tails  on,  and  belongs  to  the  trustees  of  the 
settlement,  and  not  to  the  trustees  of  the  will.  I  will 
answer  the  case  accordingly. 


FITZSIMONS  v.  FITZSIMONS. 


June  28. 


rpHE  question   related  to   a  real  estate  called  the  A  testator  was 
Goose  Green   property,   which  belonged   to  the  feeofTmoiety 

testator  James  Fitzsimons  and  Hannah  his  wife,  under  °f  the  Goo* 
t      _  „  .  Green  pro- 

tne  following  circumstances  : —  perty,  the 

other  moiety 

In  1832,  Hannah  Fitzsimons  became  entitled  to  a  wlfe.^BvliiT 

moiety  of  the  property  as  one  of  the  co-heiresses  of  her  lf.iUj1f<dS" . 

father,  who  died  intestate  in  that  year.  his  messuage, 

tenement/' 
&c.  situate  at 
The  testator,  James  Fitzsimons,  then  purchased  a  Goose  Green 

mortgage  of  350/.  upon  the  entirety  of  the  estate,  which  ^dellate 

was  assigned    to   him.     He  afterwards   purchased   a  to  his  widow 

c    -  .    .     ..     lf  for  life,  and  he 

moiety  of  the  estate  itself.  gave  her  other 

benefits. 
Held,  that  this 

In  1847,  the  testator,  James  Fitzsimons,  made  his  wised  a  case 

of  election  as 
will  by  which  he  devised  to  his  wife,  his  brother  William  against  the 

and  two  others  "  all  that  his  messuage,  tenement  and  widow' 
estate,  situate  at  Goose  Green  in  the  township  of  Fri- 
zington,  in  the  county  of  Cumberland;  also  all  those  his 
messuages,  tenements  or  dwelling-houses,  stables,  yards 
and  premises,  situate  in  Brackenthwaite,  George  Street, 
Charles  Street,  Duke  Street  and  Peter  Street,  in  White- 
haven, and  all  other  his  real  estate  whatsoever  and 
wheresoever,"   to  hold   "  upon    trust    to   let    all   and 

singular 
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I860.  singular  the  said  real  estate,  and  receive  the  rents  and 
annual  profits,  and  pay  the  same  unto,  or  permit  his 
wife  to  receive  the  same,  for  her  own  use  for  her  life, 
and  after  her  decease,  he  gave  and  devised  one  full 
half  part  of  all  and  singular  the  said  messuages,  tene- 
ments, dwelling-houses,  lands,  hereditaments  and  real 
estate  whatsoever,  unto  his  brother  William  Fitzsimons, 
and  his  assigns  4br  life,  without  impeachment  of  waste 
and  after  his  decease  unto  and  equally  between  and 
amongst  all  and  every  his  children,"  and  the  other 
moiety  to  the  children  of  his  sister  F.  C. 

He  bequeathed  some  household  furniture  and  chattels 
to  his  widow,  and  he  directed  his  executors  to  stand 
possessed  of  his  personal  estate  for  his  widow  for  life, 
with  remainders  over  to  his  brother  and  his  children 
and  to  his  sister's  children. 

After  this  the  testator,  in  March,  1854,  entered  into 
an  agreement  in  writing  to  let  to  Messrs.  Fletcher  all 
•'  his  mines,"  &c.  under  the  Goose  Green  estate,  for 
twenty-one  years.  His  wife  did  not  join,  but  in  June, 
1854,  she  signed  a  memorandum  concerning  it,  but  no 
lease  was  granted  in  the  testator's  lifetime. 

The  testator  died  in  July,  1854.  At  his  death,  he 
had  no  other  real  estate  than  that  mentioned  in  his  will, 
and  he  was  only  entitled  to  one  moiety  of  the  Goose 
Green  property,  as  before  stated,  and  the  mortgage  upon 
the  entirety. 

The  question  now  was,  whether  the  Plaintiff,  the 
.widow,  was  to  be  put  to  her  election,  between  the 
benefits  given  her  by  her  husband's  will  and  her  own 
moiety  of  the  Goose  Green  property* 

Mr. 
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Mr.  Selwyn  and  Mr.  A.  Roberts,  for  the  widow's 
representatives  (she  having  died  in  March,  1859),  argued 
that  this  will  did  not  create  a  case  of  election,  for  it 
must  be  assumed  that  the  testator  only  meant  to  dispose 
of  his,  that  which  really  belonged  to  him,  and  not  an 
interest  in  an  estate  which  belonged  to  another;  Win- 
tour  v.  Clifton  (a) ;  Read  v.  Crop  (J) ;  Stephens  v.  Ste- 
phens (c);  Usticke  v.  Peters  (rf)j  Dummer  v.  Pitcher  (e); 
Timewell  v.  Perkins  (/) ;  Denn  d.  Nowell  v.  Roake  (g) ; 
Parher  v.  Carter  (h);  Davis  v.  Gibbs(i);  Chapman  v. 
Hart(k);  Knotsford  v.  Gardiner  (I);  Bennett  v.  The 
Earl  of  Tanherville  (m) ;  Jarman  on  Wilts  (») ;  Ross  v. 
Ross  (o). 


1860. 

FlTlSIIfOM 

V. 
FlTZSIMONS. 


Mr.  Boys  for  the  trustees. 

Mr.  Follett  and  Mr.  Rowcliff,  for  parties  entitled  in 
remainder,  and  Mr.  6\  Hall  were  stopped  by  the  Court. 

The  Master  of  the  Rolls. 

Many  of  the  authorities  on  this  subject  are  difficult 
to  reconcile.'  1  agree  in  the  argument,  that  if  a  man 
gives  all  his  freeholds  at  A.,  and  he  has  freeholds  there 
to  satisfy  the  devise,  his  copyholds  and  leaseholds  there 
will  not  pass;  but  that  if  he  has  no  freeholds  there, 
then  the  copyholds  and  leaseholds  there  will  pass. 


So,  if  a  man  disposes  of  all  his  estate  at  A.  and  he 
has  no  estate  at  A.,  but  it  is  die  property  of  another 

person, 

(h)  4  Hare,  400. 

(i)  3  Peere  W.  26. 

(k)  1  Ves.  sen.  270. 

(/)  2  Atk.  449. 

(m)  19  Ves.  170. 

(«)  Vol.  1,  p.  387.  (2nd  edit.) 

(o)  t  Eq.  Ca.  Ab.  124. 


(a)  21  Beav.  453. 
(6)  1  Bro.  C  C.  492. 
(c)  3  Drew.  697. 
((/)  4  Kay  if  J.  437. 
(e)  5  Sim.  35  and  2  MyL  4  A. 
262. 

(/)  2  Atk.  102. 

(g)  7  Barn.  $  Cr.  404. 
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Fitzsimons 
v. 

FlTZSlMONI. 


person,  B.9  then  that  does  not  pass  by  his  will,  but  it 
raises  the  question  of  election  as  against  J3.,  to  whom 
other  property  is  given  by  the  same  will. 

Difficult  questions  sometimes  arise,  where  a  person 
is  a  co-proprietor  with  the  testator  in  the  property 
devised.  These  are  distinct  from  the  cases  of  dower  • 
or  of  a  mortgage  on  the  property,  because  there,  the 
property  devised  is,  in  the  ordinary  sense,  the  property 
of  the  testator ;  but  it  is  subject  to  a  particular  charge, 
which  he  does  profess  to  dispose  of  when  he  devises 
that  property. 

Where  a  man  says  "  I  give  all  my  messuage,  tene- 
ment and  estate  situate  at  Goose  Green ;"  does  not  that 
mean  the  whole  messuage  and  estate  at  Goose  Green  ? 
The  ordinary  meaning  of  the  expression  would  be  so. 
But  the  argument  is  this  : — that  there  is  no  proof  that 
he  intended  to  give  more  than  all  his  moiety  of  the 
messuage  at  Goose  Green.  I  think  that  the  case  of 
Padbury  v.  Clarke  (a),  is  precisely  in  point.  There 
Lord  Cottenham  held  (having  taken  time  to  consider), 
that  when  a  man  who  had  an  undivided  moiety  in 
a  house,  devised  it  in  this  way : — "  all  that  my  freehold 
messuage  or  tenement,  with  the  garden  and  all  and 
singular  the  appurtenances  thereunto  belonging,  situate 
at  Tottenham,  and  now  on  lease  to  Mr.  Thomas  Upton 
and  in  his  occupation,"  the  entirety  was  intended  to 
pass,  and  that  the  devise  raised  a  question  of  election 
as  against  the  person  entitled  to  the  other  half  of  this 
property,  and  who  took  benefits  under  the  wi]l.  In 
that  case,  the  testator,  in  another  part  of  his  will,  had 
devised  "  all  that  my  moiety"  of  another  property,  from 
which  an  inference  might  be  drawn,  that  as  where  he 

had 
(a)  2  Mac.  $  G.  298. 
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had  a  moiety  he  described  it  as  such,  where  he  had  no  I860, 
moiety,  it  would  be  inferred  that  it  passed  the  whole. 
But  Lord  Cottenham  does  not  appear  to  have  proceeded 
upon  that  ground ;  he  proceeded  upon  the  broad  ground, 
that  when  the  testator  disposed  of  the  messuage,  he 
disposed  of  the  whole  messuage;  and  it  certainly  would 
be  a  very  dangerous  thing  to  fritter  away  a  decision 
upon  that  ground  merely,  or  by  reason  of  certain  other 
collateral  expressions  which  were  contained  in  the  will. 

I  think  the  case  of  Read  v.  Crop  (<?)  is  disposed  of 
by  the  observations  which  Mr.  Follett  interposed,  which 
were,  that  Lord  Thurlow  considered  that  when  the 
testator  described  the  property  as  property  surrendered 
"  to  the  use  of  my  will,"  he  meant  to  describe  it  exactly 
in  the  same  way  as  he  described  the  freeholds  at  a  par- 
ticular place,  and  that  it  would  only  pass  such  property 
as  was  surrendered  to  the  use  of  his  will,  and  that,  as 
this  was  not  surrendered  to  the  use  of  his  will,  it  did 
not  pass. 

I  think  a  question  of  election  arises  in  this  case,  and 
that  either  the  widow  must  be  taken  to  have  elected,  or 
that  the  election  must  now  be  made  for  her. 

(a)  1  Bro.  C.  C.  492. 
Note.— See  alto  Honytvoodv.  Fortter,  M.  ft.,  7tk  June,  1861,  post. 
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1860. 


T     na  TOMKYNS  v.  BLANE. 

June  29. 

Under  his  "DY  the   settlement  made  on  the  marriage  of  Mr. 

marriage  set-  |j                                                                                  ° 

tleinent,  A.  B.  *^     Tomhyns  with  Jane  T.  B.  Sergeant,  some  moneys 

of  appohTtine  an(*  stoc^s  were  vested  in  trustees,  on  trust  for  Mr.  and 

property  Mrs.  Tomhyns  successively  for  life,  and  afterwards  "in 

children  or*  *rust  *°r  a^  an(*  every  such  one  or  more  exclusively  of 

remoter  issue  the  others  or  other  of  the  children  or  child  or  remoter 
of  the  mar- 
riage.   By  his  issue  of  the  said  William  Tomhyns  by  the  said  Jane  T 

t  d  ST  ^'  Sergeant,  with  such  provisions  for  their  respective 

settled  pro-  maintenance,  education  and  advancement,  at  such  age, 

and  daughter'1  ^^  or  ^mcf  or  aSes>   ^ays  or  ^mes>  and  ^  raore  tnan 

in  equal  one,  in  such  shares,  parts  and  proportions,  and  charged 

shares,  to  vest  .  ,          .                .                  r                      ,   ..     . 

in  them  in  the  with  such  annual  sums  of  money  and  limitations  over, 

manner  there-  for  j|ie  benefit  of  the  said  children  or  other  issue  or 
matter  ex- 

some  or  one  of  them,  and  upon  such  conditions  and 


with  such  restrictions,  and  in  such  manner,  as"  Mr. 
Tomhyns  should  by  deed  or  will  appoint;  and  in  default 
of  such  appointment  and  so  far  as  any  appointment 
should  not  extend,  then  in  trust  for  all  the  children  of 


pressed  con- 
cerning his 
residuary 
estate.     He 
afterwards 
gave  his  re- 
siduary estate 

in  trust  as  to       ,  .  ,      ,    .  tit  t  *• 

one-half  to  his   the  marriage  who  being  a  son  should  attain  the  age  of 

son  absolutely,  twenty-one  years,  or  being  a  daughter  should  attain 
twenty-five,      that  age  or  marry  with  consent,  in  equal  shares. 

but  subject  to 

thereinafter  There  was  issue  of  the  marriage  two  children,  namely, 

directed,  which  tne  p]aintifF  William  Tomhyns,  the  younger,  and  Eliza- 
was  to  be  made  *     '  J        °     ' 

upon  him  and    beth  Tomhyns. 
his  children, 

with  gifts  over  Mr   Tomhyns,  the  elder,  made  his  will  in  1844,  by 

to  persons  not  *     '                     '                                                '  #  J 

objects  of  the  which 
power.     The 

son  insisted  that  he  took  the  settled  property  absolutely,  discharged  from  the  void 
restrictions,  but  the  Court  held,  that  he  must  elect  whether  he  would  take  under  or 
against  the  will. 
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which  he  appointed  as  follows: — "Now  I  do  hereby  I860, 
direct,  limit  and  appoint  that  after  the  determination  of 
the  interest  of  myself  and  my  said  wife  therein,  my  said 
two  children  William,  now  of  the  age  of  six  years  and 
upwards,  and  Elizabeth,  now  of  the  age  of  five  years 
and  upwards,  shall  be  respectively  entitled  to  the  said 
trust  moneys,  stocks,  funds  and  securities  comprised  in 
the  said  indenture  of  settlement,  and  to  the  dividends, 
interest  and  annual  produce  thereof  respectively,  in  equal 
shares  and  proportions,  to  vest  in  and  be  enjoyed  by 
them,  respectively,  at  such  and  the  same  age,  day  or 
time  respectively,  and  with  such  and  the  same  provision 
for  their  respective  maintenance,  education  and  advance- 
ment, and  with  such  and  the  same  limitations  over  for 
the  benefit  of  them  or  their  children  respectively,  and 
upon  such  and  the  same  conditions,  and  with  such  and 
the  same  restrictions,  and  in  such  manner,  in  all  respects, 
as  is  hereinafter  expressed  and  declared  concerning  the 
shares  and  interests  hereby  given  and  bequeathed  to 
them  respectively  in  my  residuary  estate  and  effects." 
In  case  neither  of  his  said  children,  nor  any  child  or 
children  of  them,  respectively,  should  live  to  attain  a 
vested  interest  in  the  said  trust  moneys  comprised  in 
such  settlement,  then  the  same  were  to  sink  into  and 
form  part  of  his  residuary  personal  estate. 

He  then  gave  his  own  residuary  estate  to  trustees, 
upon  trust  to  sell  and  pay  his  debts  and  legacies,  and 
invest  the  residue,  and  hold  the  same  "  in  trust,  as  to  one 
moiety  for  his  son  William  absolutely,  to  vest  in  and  to 
be  paid  or  transferred  to  him  on  his  attaining  the  age  of 
twenty-five  years,  but  subject  to  the  settlement  herein- 
after directed  to  be  made  on  his  marrying  under  that 
age,"  and  as  to  the  other  moiety,  to  pay  the  interest  to 
his  daughter  for  her  separate  use  during  her  life,  or  so 
long  as  she  should  remain  single  and  unmarried,  and  in 

the 


TOHKYRS 

V. 
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1860.  the  event  of  her  marrying,  then  he  directed  it  to  be 
settled  upon  her  for  her  life,  and  her  children,  in  such  way 
as  his  trustees  should  think  proper,  but  so  that  her 
Blame.  children  should  attain  vested  interests  respectively 
therein  at  the  age  of  twenty-one  years  and  not  before. 
There  were  cross-remainders  between  the  two  children, 
and  gifts  over  to  strangers  to  the  power,  in  case  neither 
of  the  children  nor  any  child  of  theirs  should  live  to 
attain  a  vested  interest. 

"And  I  do  hereby  declare  my  will  to  be,  that  in 
case  my  son  William  shall  happen  to  marry  under  the 
age  of  twenty-five  years,  the  moiety  or  equal  half  part 
of  the  said  trust  moneys,  stocks,  funds  and  securities 
hereinbefore  bequeathed  for  his  benefit,  together  with  all 
accumulations  thereon,  if  any,  shall  be  settled  upon  him 
for  life,  and  his  child  or  children,  by  some  deed  of  set- 
tlement, in  such  manner  as  my  trustees  or  trustee  for 
the  time  being  shall,  in  their  or  his  discretion,  think  fit 
and  proper,  but  so  that  one-third  part  of  such  settled 
fund  shall  be  paid  or  transferred  to  my  said  son  on  his 
attaining  the  said  age  of  twenty-five  years,  free  from  the 
trusts  declared  by  such  settlement,  and  so  that  the 
share  or  respective  shares  of  his  child  or  children,  in 
such  settled  funds,  vest  in  him  or  her  or  them  at  the  age 
of  twenty-one  years  and  not  before." 

The  testator  died  in  May,  1846,  and  his  wife  in 
December  following.  The  daughter  Elizabeth  died  in 
1847  under  the  age  of  nine  years. 

The  son  William  Tomkyns  attained  twenty-one  in 
the  year  1858,  and  he  married  in  1860. 

Under  these  circumstances,  the  Plaintiff  William 
Tomkyns  instituted  this  suit/  praying,   amongst  other 

things, 
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things,  a  declaration  that  the  will  of  Mr.  Tomkyns  was  1860. 
altogether  inoperative  and  void,  so  far  as  the  same 
related  to  the  trust  moneys  subject  to  the  settlement, 
except  such  interest  of  one  moiety  as  accrued  from 
the  death  of  the  testator  until  the  death  of  Elizabeth 
Tomkyns,  and  except  such  interest  of  the  other  moiety 
as  accrued  after  the  death  of  the  testator  and  until 
the  Plaintiff  attained  his  age  of  twenty-one  years,  and 
except  the  power  in  the  said  will  contained  for  the 
Plaintiff's  advancement  and  preferment  in  the  world 
during  his  minority.  And  that  it  might  be  declared, 
that  the  Plaintiff,  on  attaining  his  age  of  twenty-one 
years  and  in  the  events  which  had  happened,  became 
absolutely  entitled  to  the  residue  of  the  moneys,  and 
that  the  same  might  be  transferred  to  him. 

Mr.  Bird,  for  the  Plaintiff,  argued,  that  there  was  a 
valid  appointment  in  favor  of  the  Plaintiff  in  the  first 
instance;  that  what  followed  was  void,  6uch  as  the 
vesting  at  twenty-five  and  the  gifts  to  the  unborn  issue 
of  the  Plaintiff,  which  were  too  remote,  and  the  gifts 
over  to  strangers  to  be  contained  in  a  future  settlement. 
That  the  absolute  gift  to  the  Plaintiff,  therefore,  re- 
maining unaffected,  and  that  he  was  entitled  to  pay- 
ment at  once.  Secondly,  that  the  will  did  not  create 
any  case  of  election.  He  relied  on  Carver  v.  Bowles  (a) ; 
Blachet  v.  Lamb  (jb). 

Mr.  12.  Palmer,  Mr.  Lloyd,  Mr.  Renshaw  and  Mr. 
Colt,  for  the  Defendants,  were  not  heard. 

The  Master  of  the  Rolls. 

I  cannot  make  out  that  the  cases  of  Carver  v.  Bowles 
and  Blachett  v.  Lamb  apply  to  this  case.    Adams  v. 

Adams 
(a)  2  Rust,  is  Mj/l.  301.  (6)  14  Bcav.  482. 
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1860.  Adams  (a)  and  several  other  cases  lay  down  this: — that 
when  a  power  is  exercised  in  favor  of  an  object  of  the 
power,  and  something  is  superadded  which  is  illegal, 
the  Court  rejects  that  which  is  illegal,  and  gives  effect 
to  the  appointment  which  is  good  and  valid.  And  so 
in  Carver  v.  Bowles,  where  the  testator  appointed  in 
favor  of  his  children  and  their  issue,  the  appointment 
to  the  children  was  good,  but  the  appointment  to  their 
issue  was  bad.  In  Blackett  v.  Lamb,  the  superadded 
words  amounted  to  no  appointment  at  all,  but  a  mere 
request  to  the  persons  to  whom  the  testator  appointed 
to  settle  the  fund,  which,  he  having  no  power  of  im- 
posing on  them,  was  a  mere  naked  request,  which  they 
might  either  adopt  or  not  as  they  thought  fit. 

In  this  case,  if  I  could  hold  that  any  part  of  the 
words  of  the  will  were  an  appointment  by  itself  in  favor 
of  the  son,  I  could  hold  that  the  subsequent  directions 
to  deal  with  it  in  any  particular  way  would  be  of  no 
effect,  and  that  the  appointment  would  be  perfectly 
good.  But  this  is  not  so.  All  that  the  testator  does 
is  to  distribute  the  property  subject  to  the  appointment 
over  three  different]  parts  of  his  will.  He  appoints  that 
his  two  children  shall  be  entitled  to  the  trust  moneys 
comprised  in  the  settlement  in  equal  shares.  If  it  had 
stopped  there,  it  would  have  been  sufficient ;  but  it  is 
"  to  vest  in  and  to  be  enjoyed  by  them  respectively,  at 
such  and  the  same  age,  day  or  time,  and  with  such  and 
the  same  provisions  for  their  maintenance,  education 
and  advancement,  and  with  such  limitations  over  for 
the  benefit  of  them  or  their  children  respectively,  and 
upon  such  and  the  same  conditions,  and  with  such  and 
the  same  restrictions,  and  in  such  manner,  in  all  re- 
Bpects,  as  is  hereinafter  expressed  and  declared  con- 
cerning 

(a)  Cowp.  651. 
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cerning  the  shares  and  interests  thereby  given  and 
bequeathed  to  them  respectively  in  my  residuary  estate." 
I  cannot  hold  that  to  be  a  distinct  gift  to  the  children  ; 
it  is  a  gift  to  them  upon  trusts  and  conditions  to  be 
afterwards  stated. 

The  ordinary  form  used  by  conveyancers  is  to  create 
a  term  and  vest  it  in  trustees  "  on  trusts  to  be  here- 
inafter declared,"  and  in  a  latter  part  of  the  instru- 
ment the  trusts  of  the  term  are  declared ;  but  nobody 
could  say  that  this  constituted  an  absolute  term  in  the 
trustees  distinct  from  the  trusts  afterwards  declared  of 
it,  and  this  is  of  the  same  description.  The  appointment 
is  made  to  William  and  Elizabeth  upon  trusts  to  be 
afterwards  declared,  and  which  are  afterwards  declared 
in  the  trusts  of  the  testator's  own  residue,  which  is  to 
vest  in  William  at  twenty-five,  but  subject  to  making  a 
settlement  if  he  marries  under  twenty-five,  which,  in 
the  latter  part  of  the  clause,  is  directed  to  be  made  upon 
himself  and  his  children  as  the  trustees  shall  think  fit. 
Then  I  unite  all  these  clauses  together,  which  is  only 
another  mode  of  doing  the  same  thing,  and  I  find  an 
appointment  to  William  to  take  at  the  age  of  twenty-five, 
with  a  direction  that,  if  he  marries  under  that  age,  there 
shall  be  such  a  settlement  made  as  the  trustees  shall 
approve  of,  for  the  benefit  of  himself  and  his  children, 
with  a  gift  over  in  case  he  shall  die  under  that  age. 
Incorporating  all  these  clauses  together,  there  is  a  dis- 
tinct appointment  to  the  grandchildren  as  well  as  to 
William,  the  son,  and  the  appointment  is  to  William 
at  twenty- five. 

It  was  suggested  by  Mr.  Bird,  that  the  appointment 
was  absolutely  void,  and  that  if  the  appointment  was 
absolutely  void,  then  the  persons  would  take  it  discharged 
from  the  condition ;  but  I  am  not  of  that  opinion,  you 

must 
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I860.  must  consider  in  what  respect  it  is  void.  If  it  is  void  by 
offending  against  a  rule  of  law,  it  matters  very  little 
whether  it  is  against  the  rule  which  forbids  perpetuities 
or  that  which  forbids  the  appointment  of  a  fund  in 
favor  of  persons  who  are  not  objects  of  the  power;  there 
is  no  moral  obligation  in  the  one  case  any  more  than  in 
the  other,  and  if  a  question  of  election  is  raised  in  the 
case  of  an  appointment  in  favor  of  persons  who  are  not 
objects  of  the  power,  which  is  an  illegal  exercise  of  the 
power,  so  also  would  it  be,  if  it  were  in  favor  of  a 
person  at  the  age  of  twenty-five,  instead  of  at  the  age 
of  twenty-one.  No  doubt  this  question  might  arise : 
the  property  might  be  appointed  for  an  illegal  purpose, 
and  then  it  would  be  void,  but  it  would  be  void  for  a 
different  reason.  The  question  of  election  would  still 
arise,  and  the  appointed  fund,  or  the  fund  which  was 
not  well  appointed,  would  go  over  or  be  taken  in  trust 
to  make  good  or  to  compensate  the  valid  purposes 
which  the  testator  directed.  The  law  would  step  in 
and  say,  this  is  a  purpose  which  cannot  be  effected, 
and  therefore  the  property  appointed  is  discharged  from 
the  illegal  object,  such  as  if  it  were  given  to  promote 
smuggling  or  any  purpose  of  the  like  description. 

As  the  matter  stands  on  this  will,  I  think,  taking  all 
these  clauses  together,  that  there  is  a  direct  appoint- 
ment in  favor  of  persons  not  objects  of  the  power,  but 
coupled  with  certain  stipulations,  and  that  the  question 
of  election  is  raised.  If  the  Plaintiff  should  elect  to 
take  under  the  will,  he  will  be  bound  to  give  effect  to 
the  directions  contained  in  it,  and  there  must  then  be  a 
reference  to  Chambers  to  approve  of  a  settlement. 
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TOWNSEND  v.  EARLY. 

June  29. 
fipHE  testator,  William  Townsend,  made  his  will  in  A. testator  be- 
A      1827,  by  which  he  bequeathed  the  residue  of  his  S^!?5Sj" 

personal  estate  to  his  next  of  kin.  a  piece  to  each 

child  that  may 
be  born*'  to 
The  testator  made  a  codicil  on  the  10th  of  March,  either  of  the 

,,%__       ,        ,      ,  o        i  •         n  m^i  i  children  of  my 

1832,  whereby  he  gave  five  legacies  of  500/.  each— to  brothers. 
Alice,  Mary,  Sarah  and  Edward  Early  and  to  Ann  »*«.  tbat  the 

'  *'  *  class  included 

Storrs  (the  grandchildren  of  his  brothers),  and  he  then  only  the  chil- 
proceeded  as  follows  :-  %£?£? 

"  Item.  I  direct  my  executors  to  pay,  by  and  out  of  $the  win  and 
my  personal  estate  exclusively,  the  sum  of  500/.  a  piece  the  death  of 
to  each  child  that  may  be  barn  to  either  of  the  children  an(j  tjiat  ci,'ji. 
of  either  of  my  brothers  lawfully  begotten,  to  be  paid  to  d£endbornfat, 
each  of  them  on  his  or  her  attaining  the  age  of  twenty-  will  and  those 
one  years,  without  benefit  of  survivorship.  ^aT^runles" 

en  ventre  %a 

The  testator  died  on  the  same  day  (10th  March,  m*re  at  that 
qqo\  period)  were 

1832).  excluded. 

The  state  of  the  testator's  family,  at  the  date  of  his 
codicil  and  on  his  death,  was  as  follows:— "He  had 
three  brothers,  John,  Senry  and  Job.  Of  these,  John 
never  had  any  issue,  but  Henry  and  Job  had  twelve 
grandchildren  living  at  the  testator's  death,  five  of 
whom  were  the  legatees  of  500/.  mentioned  in  his  co- 
dicil. In  addition  to  these  grandchildren,  the  two 
brothers  had  three  grandchildren  en  ventre  sa  mere  at 
the  testator's  death,  and  thirty-two  were  subsequently 
born. 

After  the  testator's  death,  William  Townsend  Storrs 

(a  grandson  of  the  testator's  brother  Job,  who  was  en 

vol.  xxviii— in.  v  v  venire 
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I860.  ventre  sa  mire  at  the  testator's  death)  instituted  a  suit 
in  this  Court,  claiming  payment  to  him  of  a  500/.  legacy 
under  the  codicil.  On  the  hearing  of  that  cause  {Starrs 
v.  Benbow)  (a),  in  1833,  Sir  Jo/in  Leach  declared,  that 
the  children  in  esse  only  at  the  time  of  the  death  of  the 
testator  William  Totcnsend  were  entitled  to  the  legacies 
of  500/.  each  bequeathed  by  the  codicil  to  each  of  the 
children  of  either  of  the  children  of  his  brothers  lawfully 
begotten;  and  he  directed  an  inquiry  whether  the  infant 
Plaintiff  was  in  esse  at  the  time  of  the  death  of  the  tes- 
tator. 

The  master  found  that  William  Townsend  Storrs  was 
born  on  the  29th  of  October,  1 832,  and  that  the  testator  . 
died  on  the  10th  of  March,  1832,  and  that  it  therefore 
appeared  to  him  and  he  found  that  the  infant  Plaintiff 
was  in  esse  at  the  death  of  the  testator. 

In  1853,  the  trustees  of  the  residuary  personal  estate 
appealed  to  the  Lord  Chancellor,  praying  that  the  said 
decree  of  1833  might  be  reversed  or  altered,  and  that 
it  might  be  declared,  that  the  bequest  of  the  legacies  of 
500/.  each  contained  in  the  said  codicil  was  void  for 
remoteness,  or  that,  in  the  event  which  happened,  of 
the  testator's  death  on  the  day  of  the  date  of  the  co- 
dicil, no  legacy  became  payable  .under  the  bequest. 

On  hearing  of  the  appeal  (b)  on  the  8th  of  June,  1853, 
Lord  Cranworth  affirmed  the  decree  of  Sir  John  Leach, 
and  the  legacy  of  500/.  had  been  accordingly  paid  to 
William  Townsend  Storrs  and  to  two  other  children 
of  one  of  the  testator's  brothers,  who  were  also  in  esse 
at,  but  were  born  after,  the  testator's  decease. 

In 

(a)  2  Myl  4  K.  46. 

(6)  St  oris  y.  Bcnbotc,3  De  G.t  M.  4  Q.  390. 
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In  1845;  J  lice,  Edward,  Sarah  and  Mary  Early,  I860, 
who  had  legacies  of  500/.  a  piece,  given  to  them,  by 
name,  in  the  codicil,  filed  their  bill  in  this  Court,  pray- 
ing to  have  paid  and  secured  to  them,  respectively,  the 
several  legacies  of  500/.  given  to  them  by  name  by  the 
second  codicil,  and  also  additional  sums  of  500/.  a  piece 
under  the  bequest  to  each  child  which  might  be  born 
to  either  of  the  children  of  either  of  the  testator's 
brothers.  On  the  hearing  of  the  cause  {Early  v.  Ben- 
bow  (a))  in  1846,  Vice-Chancellor  Knight  Bruce  dis- 
missed the  bill,  except  as  to  the  four  legacies  of  500/. 
each  given  to  the  Plaintiffs  by  name. 

In  1850,  Martha  Early,  another  child  of  John  Early 
and  Alice  his  wife,  to  whom  no  legacy  of  500/.  was 
given  by  name  by  the  codicil,  and  who  was  born  in  the 
year  1828,  and  previously  to  the  date  of  the  codicil,  filed 
a  claim  in  this  Court,  claiming  to  be  entitled  to  a  legacy 
of  500/.  under  the  bequest  of  500/.  a  piece  to  each  child 
that  might  be  born  to  either  of  the  children  of  either  of 
the  testator's  brothers.  At  the  hearing,  the  Master  of 
the  Rolls  dismissed  the  claim  without  costs  (6). 

The  present  bill,  filed  in  January,  1859,  prayed, — 
1 .  That  the  trusts  of  the  will  and  codicils  of  the  testator 
(so  far  as  the  same  had  not  been  performed)  might  be 
performed  and  carried  into  effect  under  the  decree  of 
this  Court. 

2.  That  the  trust  funds  and  property  which  constituted 
the  ultimate  residue  of  the  personal  estate  might  be 
divided  among  the  Plaintiff  and  the  several  other 
persons  entitled  thereto. 

3.  That 

(a)  2  Coll  342. 

(b)  Early  v.  Middle  ton,  14  Beavan,  453. 
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3.  *That  for  the  purpose  of  ascertaining  the  amount  of 
such  ultimate  residue,  it  might  be  declared  whether  any 
and  what  further  legacies  of  500/.  each  were  payable, 
by  virtue  of  the  bequest  in  the  codicil  of  500/.  a  piece 
to  each  child  that  might  be  born  to  either  of  the  children 
of  either  of  the  testator's  brothers. 

The  questions  now  argued  were,  whether  the  seven 
grandchildren  of  the  testator's  brothers,  who  were  born 
in  his  lifetime  but  were  not  mentioned  in  his  will,  were 
entitled  to  legacies  of  500/.  each  by  the  codicil ;  and 
secondly,  whether  the  grandchildren  born  after  the 
testator's  death  were  so  entitled. 

Mr.  R.  Palmer  and  Mr.  SAebbeare,  for  the  Plaintiff, 
the  personal  representatives  of  some  of  the  next  of  kin 
of  the  testator,  argued  that  all  the  questions  on  this 
codicil  had  already  been  determined  by  the  decisions  in 
Storrs  v.  Benbow(a);  Early  v.  Benbow  (6),  and  Early 
v.  Middleton  (c).  They  argued  that  the  convenience  of 
the  estate  and  the  authorities  required,  that  the  class  of 
legatees  should  be  ascertained  at  the  death  of  the  tes- 
tator, that  the  words  "  may  be  born"  excluded  those 
born  at  the  date  of  the  will,  and  included  only  those 
who  might  be  born  between  the  date  of  the  codicil 
and  the  death  of  the  testator.  They  cited  Ringrose  v. 
Bramham  (d) ;  Butler  v.  Lowe  (e) ;  Sprackllng  v.  Ra- 
nier  (/) ;  Mann  v.  Thompson  (g). 

Mr.  Teed  and  Mr.  Rogers,  in  the  same  interest* 
argued,  that  the  class  must  be  limited,  or  that  otherwise 

the 

(a)  2   Myl.  *  K.  46;  3   De  (J)  2  Cos,  384. 

G.t  A/.  *  G.  390.  (e)  10  Sim.  317. 

(6)  2  Coll.  342.  (/)  1  Dick.  344. 

(c)  14  Brawn,  453.  (g)  Kayt  638. 
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the  gift  to  unborn  grandchildren  would  be  void  for  re-        1860. 
inoteness.    They  cited  Jarman  on  Wills  (a). 

Mr.  Follett  and  Mr.  Cole,  for  children  born  at  the 
date  of  the  codicil,  but  not  mentioned  in  it,  argued,  that 
the  gift  included  the  children  in  esse  at  the  date  of  the 
codicil  and  death ;  that  the  decision  as  to  double  legacies 
did  not  determine  the  question  which  now  arose  under 
different  circumstances  and  between  different  parties. 

Mr.  Lloyd  and  Mr.  F.  Millar,  for  children  born  after 
the  testator's  death  and  not  in  esse  at  that  time,  argued*, 
first,  that  not  having  been  parties  to  the  former  suits, 
they  were  not  bound  by  the  decisions  made  in  their 
absence;  secondly,  that  the  gift  was  not  too  remote; 
and  thirdly,  that  it  must  be  so  construed,  as  to  make  the 
division  of  the  fund  take  place  on  the  first  of  the  after- 
born  children  attaining  twenty-one.  They  cited  Defflis 
v.  Goldschmidt  (6) ;  Andrews  v.  Partington  (c). 


The  Master  of  the  Rolls. 

In  this  case,  the  question  is,  what  is  the  construction      June  29. 

to  be  put  upon  these  words,  "  I  direct  my  executors  to 

pay,  by  and  out  of  my  personal  estate  exclusively,  the 

sum  of  500/.  a  piece  to  each  child  that  may  be  born  to 

either  of  the  children  of  either  of  my  brothers  lawfully 

begotten,  to  be  paid  to  each  of  them  on  his  or  her  attaining 

the  age  of  twenty-one  years,  without  benefit  of  survivQr- 

ship."      The  testator  had  previously  given  legacies  to 

five  of  the  children  of  that  class  who  were  then  existing. 

There  are,  as  was  pointed  out,  three  classes,  one  of 

which  is  again  subdivisible  into  two  others.    There  is 

the 
(a)  Vol.  2,  />.  126  {2nd  edit.)  (c)  3  Bro.  C.  C.  401. 

(*)  19  Fa.  566  j  lMtr.417. 
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1860.  the  class  of  the  children  who  were  alive  at  the  date  of 
the  codicil,  who  were  twelve  in  number,  these  are  sub- 
divided into  two,  namely,  five  who  are  named  in  the 

Early.  codicil,  and  seven  who  are  not.  Then  there  are  three 
other  children  who  were  born  after  the  date  of  the 
codicil,  but  within  such  a  time  after  the  testator's 
death  as  to  shew  that  they  were  then  in  existence ;  and 
the  third  class  is  composed  of  thirty-two  children  who 
were  born  subsequent  to  that  period. 

.  I  think,  upon  reviewing  the  authorities,  that  they  bind 
me  on  the  present  occasion.  In  Storrs  v.  Benbow  (a), 
Sir  John  Leach  excluded  the  thirty-two  who  were  born 
after  the  date  of  the  codicil,  and  he  admitted  one  who 
was  in  existence  at  the  date  of  the  codicil,  but  was 
born  subsequently.  On  appeal  to  Lord  Cranworth  (6), 
this  decision  was  confirmed.  This  therefore  puts  an 
end  to  any  question  as  to  excluding  those  who  were 
born  subsequently  to  the  date  of  the  codicil.  The 
decree,  in  that  case,  contains  the  words  "  only  those  ' 
who  were  in  existence  at  the  death  of  the  testator," 
which  was  on  the  same  day  as  the  date  of  the  codicil. 
The  decision  of  Sir  John  Leach  having  been  affirmed  by 
the  Lord  Chancellor,  it  binds  me,  and  excludes  the 
thirty-two.  There  certainly  were,  as  was  pointed  out 
in  the  argument,  some  strong  observations  of  the  Lord 
Chancellor,  particularly  upon  the  first  hearing,  expres- 
sive of  a  serious  doubt  that  he  entertained  whether  the 
decision  of  Sir  John  Leach  ought  not  to  be  extended 
beyond  the  three  to  whom  it  specially  applied.  But, 
however,  as  he  affirmed  that  decision,  and  by  his  ultimate 
decision  excluded  the  thirty-two,  I  must  hold  the  mem- 
bers of  that  last  class  excluded. 

The 

(«)  2  MtfU  *  K.  46.  (6)  3  De  G.,  M.  *  G.  390. 
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The  next  question  ie,  whether  the  twelve  children  of  i860, 
the  class  who  were  born  at  the  date  of  the  codicil  were 
all  of  them  excluded.  Now  in  Early  v.  Benbow  (a), 
the  Vice-Chancellor  Knight  Bruce  determined,  that  the 
five  whose  names  are  specified  in  the  codicil  did  not  take 
under  the  gift  "  to  all  the  children  who  may  be  born." 
It  is  clear,  therefore,  that  excluding  them  and  holding 
that  they  did  not  take  cumulative  legacies,  necessarily 
excludes  all  the  children  who  were  alive  at  the  date  of 
the  codicil,  for  there  is  no  possibility  by  which  any  dis- 
tinction can  be  drawn  between  those  who  are  named  in 
the  codicil  and  those  who  are  not.  This  being  so,  the 
class  of  children  who  are  legatees  extends  only  to  those 
who  were  born  after  the  date  of  the  codicil,  and  were 
alive  at  the  death  of  the  testator.  I  followed  this  de- 
cision in  the  case  of  Early  v.  Middleton  (ft).  In  fact, 
the  decisions  are  not  really  conflicting,  but  out  of  the 
three  classes  they  have  excluded  all  those  who  were 
born  at  the  date  of  the  codicil,  they  have  excluded  all 
those  who  were  born  after  the  death  of  the  testator,  but 
they  have  admitted  all  those  who  might  be  born  between 
the  date  of  the  codicil  and  the  death  of  the  testator. 

These  decisions  undoubtedly  establish  this  principle, 
which  is  recognized  by  a  great  number  of  other  deci- 
sions, that  the  Court  will  ascertain  the  class  as  early  as 
possible,  that  it  is  of  great  importance  not  to  tie  up 
an  estate  for  a  long  period,  and  that  the  Court  will 
prefer  adopting  that  construction,  if  it  can  be  reasonably 
done  upon  the  fair  meaning  of  the  words  used,  which 
does  not  postpone  the  distribution  of  the  estate  to  an 
almost  indefinite  period.  In  this  case,  it  is  obvious, 
that  by  letting  in  those  who  were  born  after  the  death 
of  the  testator,  the  distribution  of  the  estate  would  be 

postponed 

(a)  2  Coll,  342.  (6)  14  Bcavtn,  453* 
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postponed  beyond  a  life  existing  when  the  testator  died 
and  twenty-one  years  after  that  period,  which,  as  was 
pointed  out,  is  not  only  inconsistent  with  a  good  deal  of 
what  is  otherwise  to  be  found  in  the  will,  but  would  also 
be  productive  of  very  serious  inconvenience. 

All  that  this  case  decides  is  this  : — that  where,  out  of 
the  class  which  the  testator  describes,  he  gives  legacies 
to  five  existing  persons  out  of  twelve  of  that  class,  and 
then  gives  a  legacy  to  persons  in  words  which  are 
prospective,  that  is  to  children  "that  may  be  born," 
and  which  the  Court  holds  to  import  futurity,  this 
excludes  the  other  members  of  the  then  existing  class, 
but  includes  all  those  who  may  come  into  existence 
between  the  date  of  the  codicil  and  the  death  of  the 
testator.  That  is  the  full  extent  to  which  the  decision 
goes. 

Being  of  that  opinion,  I  must  distribute  the  fund 
accordingly  upon  the  present  occasion. 

Note.— The  case  was  affirmed,  in  1861,  by  the  full  Court  of  Appeal. 


'*w*30.  BOYS  v.  BOYS. 

A  testator 

bequeathed  to    f^EORGE  SAYER  BOYS,  by  his  will  dated  in 

Ins  widow  "the    v*  ,ft.rt  \ 

interest, divi-  October,  1852,  stated   as  follows: — "I  appoint 

JStf  S"  my  brother  Captain  William  Bays  and  Bennett 
moneys  or  Brachenbury,  esquire,  my  executors,  and  I  direct  them 
"of  all  the       *°  Pay  un*°  or  Perrafo  my  dear  wife  Fanny  to  receive 

property  what-  the  interest,  dividends  or  income  of  all  moneys  or  stock 
soever  yielding  ,  .  _    _  ,  _   .  _     m     ,.      f 

income  at  his    ,n  which  I  have  any  property  or  claim,  and  of  all  other 

decease"  for      property  whatsoever  yielding  income  at  my  decease,  for 

principal  to  her 

remain  un- 
touched, and  at  her  death  to  be  divided  amongst  his  children :  Held,  that  the  widow 
was  entitled  to  enjoy  the  residue  in  specie. 
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her  sole  use  during  her  natural  life,  the  principal  to       I860, 
remain   untouched,  and   at  her  death   to   be  divided 
equally  amongst  my  children,"  &c.  &c.    And    I   be- 
queath all  my  personal  effects  not  hereinbefore  disposed 
of  to  my  dear  wife. 

The  testator  died  in  1859. 

The  property  constituting  the  residue  of  the  testator's 
estate  consisted  of  the  following  particulars : — 

6502.  Consolidated  Stock  in  the  East  India  Railway 
Company ;  two  bonds  in  the  Orand  Trunk  Railway  of 
Canada  Company  for  500/.  each ;  two  debentures  issued 
by  the  government  of  Canada  for  500/.  each,  and  200/. 
Consolidated  Bank  Annuities. 

The  testator's  widow  insisted,  that  according  to  the 
true  construction  of  his  will,  she  was  entitled  to  the 
enjoyment,  in  specify  of  the  income  of  the  above  men- 
tioned stock  and  securities  during  her  life,  and  she  re- 
quested the  Plaintiff  (the  executor)  to  continue  such 
investments  in  their  present  state.  But  doubts  being 
entertained  as  to  the  validity  of  the  claim,  the  executor 
instituted  this  suit  to  obtain  a  declaration  as  to  the 
rights  of  the  parties,  in  regard  to  the  specific  enjoy- 
ment of  the  property. 

Mr.  Wickens  for  the  Plaintiff. 

Mr.  Follelt  for  the  widow. 

Mr.  Selwyn  for  the  children. 

Dimes  v.  Scott  (a) ;  Pickering  v.  Pickering  (ft),  were 
cited. 

The 

(a)  4  Huu.  195. 

(6)  2  Btav.  31  j  4  Myl.  $  Cr.  289, 
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The  Masteb  of  the  Rolls. 

The  widow  is  to  have  the  income  of  all  moneys  and 
stock  "  yielding  income."  I  think  she  is  entitled  to  the 
income  of  the  funds  as  they  stood  at  the  death  of  the 
testator,  and  that  it  is  not  necessary  to  convert  them 
into  Consols. 


June  30. 


THE  ATTORNEY-GENERAL  v.  THE  CORPO- 
RATION OF  GLOUCESTER. 


The  Court,        TN  1539,  a  grammar  school  was  founded  in  the  city 
cunutances,  of  Gloucester,  and  estates  conveyed  for  its  support. 

refused  to         The  deed   provided   a  yearly  stipend  of  10J.   for  the 
sanction  the  /  . 

introduction  of  master,  which  had  since  been  increased  to  30/. 
a  clause  into  a 
scheme  autho- 
rizing the  The  rental  of  the  estates  appropriated  to  the  school 

grammar  'mc*  increased,  and  was  now  524/.  a  year,  and  a  small 

school  to  take    annual  sum  was  applicable,  out  of  another  fund,  to  the 

repairs  and  maintenance  of  the  school  premises. 

In  1852,  a  reference  was  directed  to  a]) prove  of  a 
scheme. 

In  1858,  the  Court  approved  of  the  removal  of  the 
school,  and  a  proposal  to  erect  a  new  school  house  and 
premises. 

A  scheme  was  prepared,  by  which,  in  addition  to  a 
house,  it  was  proposed  to  pay  the  head  master  of  the 
grammar  school  a  salary  not  less  than  100/.  nor  more 
than  300/.,  as  the  trustees  should  fix,  together  with  a 

fee 
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fee  of  2/.  for  every  scholar  up  to  100,  and  1/.  after-       I860. 

wards.  v*%r*j* 

The 
Attohhey- 
As  to  the  second  master,  it  was  proposed  to  provide     Gbnbaal 

accommodation  for  him  in  the  school,  and  in  the  mean-    Thb  Co*po- 
while  to  give  him  30/.  a  year  to  provide  a  residence,  and  q**™"  °*H 
to  pay  him  a  salary  of  not  less  than  50/.  nor  more  than 
150/.  a  year,  together  with  a  fee  of  1/.  for  each  scholar 
up  to  100,  and  105.  afterwards. 

The  29th  clause  authorized  the  head  master,  for  the 
first  time,  to  take  boarders,  but  not  exceeding  thirty  in 
number. 


The  proposal  as  to  boarders  was  objected  to,  and  the 
point  was  brought  before  the  Court. 

Mr.  It.  Palmer  and  Mr.  C.  Barber,  for  the  relators, 
argued  that  the  income  was  insufficient  to  afford  a 
sufficient  remuneration  to  a  competent  schoolmaster 
without  the  aid  of  boarders. 

Mr.  Wickens  for  the  Attornty-Generat.  In  re  The 
Bristol  Free  Grammar  School  (a)9  was  referred  to. 


The  Master  of  the  Rolls. 

Upon  full  consideration,  I  have  come  to  the  con- 
clusion, that  it  is  not  expedient  to  admit  boarders  into 
this  school,  and  I  have  directed  the  scheme  to  be  altered 
accordingly.  At  present,  there  is  no  master ;  if  after  his 
appointment,  I  should  find  that  the  revenues  of  the  school 
are  insufficient  to  provide  a  competent  master  without 
permitting  him  to  take  boarders,  it  will  be  very  easy  to 
make  this  addition  to  the  scheme,  which,  however,  I 

should 

(a)  Ante,  p^  161* 
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1860. 

The 
Attorney- 
General 
v. 
The  Corpo- 
ration of 
Gloucester. 


should  only  do  reluctantly,  and  only  if  compelled  by 
necessity.  I  hope,  however,  that  the  alteration  I  have 
made  in  the  scheme,  which  will  extend  the  scope  of  its 
operation,  will  produce  sufficient  funds  to  enable  a  master 
of  unquestionable  qualification  and  abilities  to  be  ap- 
pointed, and  that  no  further  modification  of  it  will  be 
required. 


June  22. 
July  2. 

Gift  over,  in 
case  A.  B. 
should  die 
u  before  mar- 
riage and  leave 
no  issue." 
Held  to  take 
effect  only  on 
the  happening 
of  both  events. 
On  the  con- 
struction of  a 
will,  held  that 
the  word 
"and"  could 
not  be  read 
disjunctively 
as* 'or." 


SECCOMBE  v.  EDWARDS. 

rpHE  testator  John  Martin,  by  his  will  dated  the  9th 
of  April,  1803,  devised  and  bequeathed  all  his 
real  and  personal  estate  to  trustees,  in  trust  to  sell,  and 
after  paying  certain  legacies,  to  invest  the  surplus ;  and 
he  directed  that  the  interest  and  dividends  should  by  his 
trustees  be  paid  to  his  brother  Cozioorth  Martin,  and 
his  sister  Duence  (the  wife  of  Edward  Seccombe)  and 
John  Martin  Seccombe,  Edward  Seccombe,  David  Sec- 
combe, Robert  Seccombe,  (four  children  of  his  sister 
Duence  Seccombe),  in  equal  shares,  that  is  to  say,  to 
each  one-sixth  part  of  the  same. 


"  I  further  will,  that  after  the  death  of  my  brother 
Cozworth  Martin,  his  share  shall  fall  between  my 
sister  Duence  Seccombe  and  her  four  children  before 
described,  share  and  share  alike.  As  for  my  sister 
Dtience  Seccombe,  after  her  death,  her  part  shall  fall 
between  her  children  before  named,  if  more  than  one, 
share  and  share  alike.  As  for  the  children  before  men- 
tioned, should  one  or  more  of  them  decease  before 
marriage  and  leave  no  issue,  then  their  part  or  parts 

shall 


SfiCCOMBE 
V. 
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shall  fall  to  the  remaining  brother  or  brothers  or  their        1860. 

issue,  share  and  share  alike.     But  I  further  will,  that 

should  it  so  happen  that  all  my  sister's  children  should 

decease  before  their  mother  and  leave  no  issue,  then  she     Edwards 

my  sister  Duence  Seccombe  shall  be  entitled  to  their 

share  during  her  natural  life,  except  she,  my  said  sister, 

should  become  a  widow  and  after  that  be  married  again 

to  another  husband ;  in  that  case,  all  her  parts  shall  fall 

to  her  children  or  in  the  manner  hereinafter  described. 

Shall  it  so  happen  that  my  sister  Duence  shall  decease 

and  all  before-mentioned  children,  then  the  child  or 

children  of  my  brother  Cozworth  shall  be  entitled  to  the 

whole,  or  the  child  or  children  of  them,  share  and  share 

alike.      I  further  will,  that   should  it  so  happen  that 

my  brother  and  sister  and  their  children  all  decease  and 

leave  no  issue/'  then  my  executors  "  shall  distribute  the 

whole  income  to  the  nearest  in  kind  to  me  at  his  or 

their  discretion." 

Of  the  four  children  of  Duence  Seccombe,  John  died 
in  1823,  Edward  in  1851,  David  in  1834,  and  Robert 
in  1869.  John  and  David  never  married,  Edward 
married  and  left  four  children,  and  Robert  married  but 
had  no  children. 

The  question  was,  whether  Robert's  share  went  over 
on  his  death  without  issue  to  the  children  of  Edward. 

Mr.  Teed  and  Mr.  E.  Charles,  for  the  children  of 
Edward  Seccombe,  contended  that  the  word  "and"  must 
be  read  "or,"  so  that  the  gift  over  would  take  effect  in 
either  of  the  two  events: — death  before  marriage* or 
death  leaving  no  issue.  That  this  case  differed  from  the 
others  which  would  be  cited,  inasmuch  as  the  two 
events  were  dependent,  as  there  could  be  no  issue  unless 

there 
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there  were  a  marriage;  whereas  in  the  cases  of  gifts  over 
on  death  under  twenty-one  and  without  issue,  two 
independent  events  were  contemplated  and  the  gift  over 
was  on  the  happening  of  both. 

They  cited  Brownsword  v,  Edward*  (a) ;  Muberley  v. 
Strode  (6) ;  Bell  v.  Phyn  (c) ;  Mackenzie  v.  King  (d) ; 
Jar  man  on  Wills  (e). 


Mr.  Follett  and  Mr.  Osborne,  for  the  assignee  in 
insolvency  of  Robert,  insisted  that  the  words  must  not 
be  changed,  that  the  gift  over  was  on  the  happening  of 
two  events,  and  that  only  one  had  occurred.  That  this 
construction  was  the  only  one  warranted  by  the  latest 
decisions  on  the  subject,  and  that  to  adopt  a  contrary 
construction  would  be  merely  to  strike  out  the  words 
dying  before  marriage. 

They  cited  Dillon  v.  Harris  (f);  Doe  v.  Rawding  (g) ; 
Pearson  v.  Rutter  (A) ;  Doe  v.  Jessopp  (*)• 

Mr.  R.  Palmer,  Mr.  Druce,  Mr.  Lloyd,  Mr.  F.  Bacon 
and  Mr.  Southgate,  for  other  parties. 


The  Master  of  the  Rolls. 

The  question  here  is,  whether  the  word  "  and"  is  to 
be  construed  "or"  in  this  devise. 

What  has  happened  is  this:— two  of  the  children 

have 

(a)  2  Vet.  ten.  249.  (/)  4  Bl.  (N.  S.)  329. 

(6)  3  Vet.  450.  (*)  2  Barn.  £  Aid.  441. 

(0  7  Vet.  453.  (A)  3  De  G.,  M.  *  G.  398. 

(d)  12  Jur.  787.  (•)  12  Eatt,  288. 

(e)  Vol.  I,  p.  433  (2nd  edit.) 


Seccomde 

V. 


CASES  IN  CHANCERY. 

have  died  without  issue  and  unmarried,  Edward  has 

died  leaving  four  children,  Robert  Seccombe  has  died 

having  married  but  without  issue.    Does  his  share  go 

over,  under  the  words,  to  the  children  of  Edward.    If     Edwards, 

the  word  "  and?  is  to  be  read  u  or"  it  goes  over,  but  if  it 

is  to  be  read  conjunctively  it  does  not. 

Certainly  if  Brownsword  v.  Edwards  (a) ;  Maberley 
v.  Strode  (&)  ;  and '  Bell  v.  Phyn  (c),  are  to  be  con- 
sidered as  binding  authorities  here,  the  gift  over  takes 
effect,  and  it  must  be  held  that  the  true  meaning  of  this 
sentence  is  disjunctive  and  not  conjunctive. 

On  the  other  hand,  the  cases  of  Doe  v.  Jessep(d); 
Pearson  v.  Butter  (e) ;  Grey  v.  Pearson  (/),  are  relied 
on  as  establishing  a  contrary  doctrine. 

I  have  very  anxiously  considered  them,  but  I  do  not 
see  how  these  cases  can  stand  together.  I  regret  very 
much  the  alteration  of  the  current  of  judicial  decision, 
for  I  consider  it  a  matter  of  very  great  importance  that 
the  law  should  be  settled,  and  that  there  should  be  fixed 
rules  of  construction  (g),  and  that  particular  words 
should  not  be  allowed  to  have  a  different  construction 
according  to  the  peculiar  opinions  of  the  generation  in 
which  the  decision  takes  place,  when,  in  the  next 
generation,  the  tide  may  turn  back  into  the  other 
direction.  It  unsettles  law,  it  makes  it  difficult  for  pro- 
fessional men  to  give  trustworthy  advice  to  their  clients^ 
it  creates  litigation,  unsettles  titles,  and  benefits  no  one 
but  the  lawyers.  The  most  familiar  case  on  the  subject  of 
adhering  to  settled  principles  of  construction  is  Forth  v. 

Chapman, 

(a)  2  Vet.  ten.  249.  (e)  3  Be  G.t  M.  *  G.  398. 

(6)  3  Vet.  450.  (/)  6  H.  o/L.  Ca.  61. 

(c)  7  Vet.  453.  (*)  4  Bro.  C.  C.  18. 
(rf)  12  East,  288. 
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Chapman  (a),  in  which  it  was  decided  that  the  same 
words  were  to  be  differently  construed  when  applied  to 
real  and  personal  estate.  Certainly  a  very  startling  de- 
cision, and  accordingly,  constant  efforts  have  since  been 
made  to  get  rid  of  that  decision,  but  Lord  Eldon  (5), 
observing  on  a  contrary  decision,  said  "  that  it  went  to 
shake  settled  rules  to  their  very  foundation." 

In  common  conversation,  the  word  "or9  is  frequently 
used  for  "ah<T'  and  the  word  "and"  for  "or."  Lord 
Hardwiche,  in  cases  like  the  present,  thought  that  the 
word  "and"  ought  to  be  read  disjunctively,  and  accord- 
ingly before  the  case  of  Doe  v.  Jessep  (c),  it  was  con- 
sidered that  this  point  had  been  settled  by  the  authority 
of  Lord  Hardtcicke.  Lord  Ellenborough,  after  Lord 
Hardwiche's  decision  had  been  acted  upon  for  half  a 
century,  differed  from  it,  and  from  that  time  the  decisions 
have  fluctuated,  some  of  the  Courts  followed  one  and 
6ome  followed  the  other  decision,  until  the  House  of 
Lords  was  referred  to  to  settle  the  question.  In  the  latest 
decision  cited,  namely,  Grey  v.  Pearson  (d),  the  House  of 
Lords  seems  to  me  to  have  settled  this  point,  and  have 
determined  that  Doe  v.  Jessep  is  to  be  followed,  and 
the  cases  of  Lord  Hardwicke,  Sir  W.  Grant  and  Lord 
Loughborough  rejected.  I  consider  myself  bound  by  the 
decision  of  the  House  of  Lords,  which  appears  to  me  to 
govern  this  case  precisely,  for  I  cannot  distinguish 
between  Greg  v.  Pearson  and  the  present  case.  The 
words  in  the  former  were  these : — "  but  subject  to  the 
trusts  aforesaid,  all  the  said  premises  hereinbefore  de- 
vised shall  be  in  trust  for  my  grandson  Robert  Watson 
and  the  heirs  of  his  body ;  but  in  case  he  shall  die  under 
the  age  of  twenty-one  years  and  without  issue,  my  mes- 
suages" &c.  "  shall  be  in  trust  for  my  said  granddaughter 

Ann 

(a)  1  Prere  W.  663.  (c)  12  Eatt,  288. 

(b)  See  9  Ve$.  203.  (<*)  6  JT.  o/L.  Cff.  61. 


Seccoubc 
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Ann  Watson  and  the  heirs  of  her  body."  In  the  present       1860. 

case,  the  words  are  "  should  one  or  more  of  them  decease 

before  marriage  and  leave  no  issue,  then  their  part'1  to 

the  remaining  brothers.  Edwards. 

It  is  true  that  Lord  St.  Leonards  dissented  and 
delivered  a  most  learned  written  judgment  in  support  of 
his  view,  but  the  authority  of  the  decision  of  the  House 
of  Lords  is  binding  on  me,  though  I  cannot  but  think, 
that  by  following  it,  I  am  disappointing  the  intention  of 
the  testator. 

This  point  must  therefore  be  considered  as  settled 
by  the  decision  of  the  House  of  Lords,  which  I  must 
follow,  and  hold  the  gift  over  did  not  take  effect 
because  Robert  has  married.  I  will  make  a  declaration 
to  that  effect. 


GOLDICUTT  v.  TOWNSEND.  J«  29, 30. 

July  2. 
/^N  the  1st  of  May,  1845,  the  Rev.  George  T.  Town-  A  parol  ante- 
^-^     send  (the  son  of  Dr.    Townsend)  married   Miss  tract1?*  not  a 
Ditmas  (the  daughter  of  Mrs.  Ditmas),  and   by  an  £°od  con- 
indenture  executed  the  previous  day,  and  made  between  support  a  post- 
George  T.  Townsend,  his  intended  wife,  Mrs.  Ditmas  l^S^Lt 
and   three  trustees,  the  property  of  Miss  Ditmas  was  creditors. 
settled  in  the  usual  way,  and  Mrs.  Ditmas  covenanted  mjse  b"a  Pr° 

not  father,  prior  to 
the  marriage 
of  his  son,  to 
innke  a  future 
provision  for  him,  his  wife  and  children,  cannot  be  enforced,  if  the  marriage  did  not 
take  place  by  reason  of  any  reliance  on  snch  promise,  or  if  it  was  not  acted  on  as  a 
reason  and  consideration  for  the  marriage. 

vol.  xxvin— in.  a  a 


446  CASES  IN  CHANCERY. 

1860.  not  to  execute  a  testamentary  power  of  appointment 
which  she  possessed,  so  as  to  diminish  the  share  of  her 
daughter. 

Two  years  after  (5th  May,  1847),  Dr.  Townsend 
executed  a  bond  to  two  trustees  (Delpratt  and  SmrUes) 
to  secure  5,000/.  payable  within  six  months  after  bis 
decease,  and,  by  a  contemporaneous  deed,  the  5fiO0L  was 
settled  by  Dr.  Townstnd  on  his  son,  his  son's  wife  and 
their  children. 

Dr.  Townstnd  died  in  1857,  and  a  decree  was  made 
for  the  administration  of  his  estate.  Under  this,  Del- 
pratt  and  Swrtees  carried  in  a  claim  for  5,0001  and  in- 
terest, as  due  on  the  bond,  and  the  claim  was  allowed 
by  the  Chief  Clerk. 

The  assets  were  insufficient  to  pay  the  testator's 
bond  fide  debts,  and  a  summons  was  taken  out  by  the 
Plaintiff  to  vary  the  certificate  by  disallowing  this  bond 
debt,  the  bond  being  merely  voluntary. 

There  was  nothing  in  the  settlement  nor  was  there 
any  written  document  produced  to  shew  any  obligation 
on  Dr.  Townsend  to  give  the  bond  after  the  marriage. 
The  evidence  was  in  substance  as  follows : — 

The  Rev.  George  T.  Townsend  said,  "tbat  previous 
to  the  marriage,  it  was  agreed  between  Dr.  Townsend, 
Mrs.  Ditmas,  himself  and  his  wife  (amongst  other 
things),  tbat  Dr.  Townsend  should  secure  the  payment, 
upon  his  decease,  of  5,000/.  at  the  least,  for  the  benefit 
of  this  deponent  and  his  wife." 

That  the  settlement  was  executed  by  Mrs.  Ditmas, 
himself  and  wife,  "  in  full  reliance  and  faith  that  Dr. 
Townsend  would  perform  the  aforesaid  agreement,  on 

his 
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his  part,  to  secure  the  payment  of  at  least  5,000/.  upon 
his  decease  for  the  benefit  of  me,  this  deponent,  and 
my  and  our  children/9  and  that  on  the  execution  of  the 
settlement,  he  "promised  to  perform  his  said  agree-    Townsend. 
ment.M 

Mrs.  Ditmas  also  swore,  that  on  the  execution  of  the 
settlement,  Dr.  Townsend  "distinctly  promised  in  the 
hearing  of  all  present/'  that  he  would  "  secure"  to  his 
son  a  sum  of  not  less  than  5,000/.  payable  at  Dr. 
Townsend' s  decease.  She  said,  that  she  was  solely 
induced  to  make  and 'execute  the  settlement,  on  the 
assurance  of  Dr.  Townsend,  that  he  would  secure  a  sum 
not  less  than  5,000/.  to  his  son,  and  that  she  would 
have  refused  to  make  such  settlement,  if  he  had  not 
given  that  assurance. 

Mr.  Shephard,  a  solicitor,  said  he  received  instructions 
from  Thomas  Ditmas  to  prepare  the  settlement,  and 
prepared  it.  That  all  parties  met  the  evening  before  the 
marriage,  and  that  he  attended  with  the  engrossment  of 
the  settlement  and  read  it  over,  whereupon  the  Rev. 
George  T.  Townsend  pulled  a  paper  out  of  his  pocket, 
which,  to  the  best  of  his  recollection,  was  in  the  words 
following : — 

"  An  agreement  between  Mary  Ann  Ditmas  and  G. 
Townsend  relating  to  George  Townsend  and  Geor- 
giana  Ditmas,  in  anticipation  of  their  marriage  on 
Mag  1st,  1845. 

"That  each  of  them  to  give  100/.  a  year,  during  their 
respective  lives,  to  their  said  son  and  daughter,  and  if 
either  die  leaving  issue,  such  payment  to  be  continued 
on  both  sides  to  the  survivor  and  to  such  issue. 

"And   further,   I  (Mary  Ann  Ditmas)  promise  to 
g  g  2  bequeath 
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bequeath  and  devise  to  my  daughter  Georgiana  and  her 
children  one-third  of  all  my  property. 

GOLDICUTT 

e. 
Tow*sE!iD.        "  And  further,  I  {George  Townsend)  promise  to  be- 
queath to  my  son  and  his  children  a  sum  of  not  less 
than  5,000/.  payable  on  my  insurances,  and  that  I  will 
secure  to  him  by  my  will  such  a  sum." 

The  witness  then  said  : — "  the  provisions  of  this  me- 
morandum took  me  by  surprise,  and  I  told  George  T. 
Townsend,  that  he  should  have  acquainted  me  with  them 
before,  when  they  might  have  been  included  in  the  set- 
tlement ;  that  the  provision  of  200/.  per  annum  to  him 
and  his  wife  and  issue  was  objectionable  and  incom- 
prehensible, and  I  said  the  document  was  of  no  use  in 
substitution  of  the  settlement  I  had  prepared." 

"  The  said  George  Townsend  then  made  a  statement, 
to  the  effect,  that  an  agreement  of  the  nature  stated 
was  unnecessary,  as  he  had  his  son's  interest  at  heart 
as  the  said  M.  A.  Ditmas  had  that  of  her  daughter, 
that  he  should  faithfully  fulfil  his  part  of  the  agreement, 
and  he  was  sure  the  said  M.  A.  Ditmas  would  do  the 
same,  and  the  said  M.  A.  Ditmas  stated  her  full  deter- 
mination so  to  do." 

"  Thereupon,  the  said  G.  T.  Townsend  said,  that  in 
that  case,  he  would  destroy  the  paper  and  rely  on  the 
promises  of  both  parties ;  and/  to  the  best  of  my  recol- 
lection and  belief,  be  tore  the  same  up  and  threw  it 
into  the  fire.  The  paper  was  never  in  my  hands,  and  I 
did  not  see  it  sufficiently  near  to  say  whether  it  was 
signed  or  not,  but  judging  from  what  passed,  I  incline 
to  the  opinion  that  it  was  not  signed." 

"  During  the  evening,  I  had   a  conversation  with 

George 
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George  Tow n send y  and  he  made  statements  about  his        J  860. 
private  affairs,  and  regretted  he  was  unable  to  settle  on 
his  son  an  amount  corresponding  with  what  the  said 
Georgiana  Town  send  had,  but  he  added,  that  he  would     Townsend. 
allow  his  son  100/.  a  year  for  his  life,  and  leave  him 
5,000/.  at  his  death." 

Mr.  Lloyd  and  Mr.  Fischer,  for  the  Plaintiff. 

Mr.  R.  Palmer  and  Mr.  Baggallay,  contrd. 

The  following  cases  were  cited : — De  Beil  v.  Thomp- 
son (a) ;  Money  v.  J  or  den  (i) ;  Bold  v.  Hutchinson  (c) ; 
Warden  v.  Jones  (d);  Surcome  v.  Pinniger(e);  Bark' 
worth  v.  Young  (f). 


The  Master  of  the  Rolls. 

On  the  evidence,  I  am  of  opinion  that  this  bond  debt       July  2. 
of  5,000/.  of  the  6th  May,  1847,  cannot  be  allowed  as 
against  creditors  for  value,  but  it  will  be  perfectly  good 
as  against  any  surplus  after  paying  those  creditors. 

On  perusing  the  evidence,  I  am  of  opinion  that  it  was 
purely  voluntary,  that  no  consideration  existed  for  it, 
and  that  on  the  4th  of  May,  1847  (when  the  bond 
was  given  and  settled),  no  Court  of  Equity  could  have 
compelled  Dr.  Townsend  to  execute  any  such  bond. 

The  evidence,  in  my  opinion,  entirely  fails  to  shew  that 

the 

(a)  3  Beav.  469;    12   CL  *  Af.4G.558. 
Fin.  45.  (d)  23  Beav.  487 ;  2  De  G.  4 

(6)  15  Beav.  372;  2  De  G.t  J.  76. 
M.$G.3\8, 5  H. of  L.Ca. IS5.         (e)  3  De  Gn  M.  $  G.  571. 

(c)  20  Beav.  250;  5  De  G.f         (/)  4  Drew.  1. 
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the  promise  to  give  this  bond  formed  any  part  of  one 
general  arrangement  on  which  the  marriage  took  place, 
and  in  respect  of  which  the  settlement  of  the  lady's 
Townsend.  property  was  executed  :  I  am  of  opinion  that  it  was  a 
separate  transaction!  the  evidence  of  Mr.  Shephard  is 
clear  upon  the  point. 

It  does  not  appear  that  Mrs.  Ditmas  entered  into  the 
covenant  contained  in  the  settlement,  not  to  appoint 
her  daughter's  share,  by  reason  or  in  consideration  of  any 
promise  given  by  Dr.  Townsend  to  give  such  a  bond  or 
any  sum  of  money  whatever.  The  settlement  was 
made  independently  of  any  promise,  and  was  prepared 
and  engrossed  by  Mr.  Shephard  before  any  statement  as 
to  the  promise  was  made.  The  evidence  is  this : — That 
on  the  day  before  the  marriage  was  appointed  to  take 
place,  Mrs.  Ditmas  and  Dr.  Townsend  entered  into 
a  promise  each  to  allow  100/.  per  annum  to  their  chil- 
dren when  married ;  and  Dr.  Townsend  said  he  should 
insure  his  life  for  5,0002.  and  give  it  after  his  death  to 
his  son.  That  would  not  have  been  binding,  because 
it  does  not  appear  that  the  marriage  took  place  by 
reason  of  any  reliance  on  such  promise ;  and  even  if 
it  were  so,  it  comes  to  nothing,  because  the  promise 
was  not  acted  upon  a's  a  reason  and  consideration 
for  the  marriage,  and  the  evidence  shews,  that  it  was 
left  entirely  open  to  the  parties  to  do  as  they  thought 
fit.  As  a  promise  to  induce  a  person  to  contract  mar- 
riage, and  on  the  faith  of  which  the  marriage  took 
place,  even  if  not  controlled  by  the  decision  of  the 
House  of  Lords,  in  Money  v.  Jordan  (a),  the  evidence, 
in  my  opinion,  fails  to  establish  such  a  state  of  things. 
In  fact  that  was  not  the  form  in  which  Mr.  R.  Palmer 
argued  the  case,  and  if  he  had,  I  should  have  been 

bound 
(a)  5  H.  o/L.  Cfff.  186, 
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bound  by  the  decision  of  the  House  of  Lords  in  Money       I860. 

r.  Jordan.     But  the  evidence    shews,    that  nothing 

was  done  before  the  marriage,  either  by  Mrs.  Ditmas 

or  her  daughter  or  by  Mr.  Townsend  in  consideration    Townsekd, 

of  such  a  promise  being  made.    The  consequence  of 

which  is,  that  the  case  of  JDe  Beil  v.  Thompson  (a), 

does  not  apply.     All  which   that  and  similar  cases 

establish  is  this : — That  if,  in  consideration  of  a  pro* 

mise  made  by  the  father  of  one  of  the  parties  to  the 

marriage  contract,  the  other  party  to  it  does  an  act 

previously  to  the  marriage  which  is  binding  on  him,  the 

Court  holds  that  to  be  a  good  consideration,  and  that 

the  promise  may  be  enforced. 

Here  it  rests  solely  on  this : — That  a  mere  voluntary 
promise  was  made  before  the  marriage,  on  the  faith  of 
which  no  act  was  done  before  the  marriage,  and  which 
voluntary  promise  is  afterwards  carried  into  effect  by  a 
deed  of  settlement  two  years  after  the  marriage.  I 
think  that  if  Dundas  v.  Dutens  (i),  were  law,  it  would 
raise  a  very  important  question  to  be  determined,  that 
is,  assuming  Lord  Thurlow  meant  to  decide  that  such 
a  parol  promise  constituted  a  good  consideration  to 
support  a  post-nuptial  settlement,  but  I  much  doubt 
whether  such  was  his  intention  in  that  case.  However, 
even  if  that  were  so,  it  has,  in  my  opinion,  been  de- 
cided by  many  subsequent  cases  that  this  is  not  law, 
and  it  is  opposed  to  the  provisions  of  the  Statute  of 
Frauds  (c).  The  case  of  Randall  v.  Morgan  (d),  decided 
by  Sir  William  Grant,  and  Lassence  v.  Ticrneg  (e)  by 
Lord  Cottenham,  are  distinctly  the  other  way,  in  the 
latter  of  which  he  points  out  (/)  the  distinction  between 

these 

(a)  3  Beav.  460;    12  CI.  *  (d)  12  Vt$.  67. 

Fin.  45.  (e)  1  Mac.  Sf  G.  551. 

(6)  2  Cox,  235.  (/)  Page  571. 
(c)  29  Car.  2,  c.  3, 1.  4. 
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1860.  these  cases  and  that  of  Hammersley  v.  De  Beil(a). 
Again,  the  case  of  Warden  v.  Jones  (ft),  which  was 
affirmed  by  the  Lord  Chancellor,  is  to  the  same  effect. 
Towniend.  The  cases  of  Surcome  v.  Pinniger  (c),  and  Barkwarth 
v.  Younge(d),  on  which  the  Respondent  relies,  do  not 
in  my  opinion  touch  this  case.  In  Surcome  v.  Pinniger 
there  was  a  parol  agreement  before  marriage  part  per- 
formed, to  this  effect : — if  you  marry  my  daughter,  you 
shall  have  the  leaseholds.  He  marries  the  daughter, 
he  is  put  in  possession  and  remains  in  possession  of  the 
leaseholds  for  a  considerable  length  of  time,  and  lays 
out  money  on  them.  Lord  Justice  Turner  held,  that 
there  had  been  a  part  performance  of  the  agreement, 
by  doing  all  that  was  required  with  the  exception  of 
the  conveyance.  There  was  an  agreement  that  he 
should  have  the  leaseholds,  and  he  had  them,  but  the 
conveyance  was  not  made,  and  the  Court  said  the  con- 
veyance ought  to  be  made,  and  that  he  was  entitled 
to  it. 

I  am  also  of  opinion  that  the  case  of  Barkworth  v. 
Younge  (tf ),  does  not  at  all  affect  this  case ;  it  was  very 
like  Money  v.  Jordan.  The  father  contracted  and 
promised,  in  consideration  of  and  as  an  inducement  to 
marriage,  that  if  he  married  his  daughter,  he,  the  father, 
would  leave  him  a  sum  of  money  at  his  death,  and  on 
the  faith  of  that  undertaking  he  married  the  daughter. 
He  was  induced  to  do  it  by  that  promise.  That  is 
much  more  like  Money  v.  Jordan  than  the  present  case. 
The  evidence  here  does  not  amount  to  that ;  the  mar- 
riage was  determined  on  long  before,  and  the  settle- 
ment was  made  without  any  reference  to  it. 

I  am 

(a)  12  C7.  *  Fin.  45.  (c)  2  De  G.,  M.  $  G.  571. 

(6)  23  Bcuv.  487;  2  De  G.  4         (<0  4  Dnic.  1. 
J.  76. 
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I  am  of  opinion,  in  this  case,  that  there  was  no  debt 
as  against  bond  fide  creditors,  and  that  this  debt  must 
be  expunged  from  the  certificate. 


(JOLDICUTT 

V. 
T0WN8END. 


MELLERSH  t?.  KEEN.    (No.  2.) 

July  6. 
A  T  the  hearing  of  this  cause  (a),  the  following  in-  Astotheprin- 
-**■    quiry  was  directed:-  0\ET 

"  An  inquiry  what,  if  anything,  was  the  value  of  the  toe  good-will 
good-will  of  the  partnership  business  on  the  31st  day  of  should  be  as- 
December,  1868,  having  regard  to  the  circumstance  that  betwcc^th" 
the  Plaintiffs  were  at  liberty  to  carry  on  the  business  partners,  on  a 
and  to  issue  notes  without  the  same  being  considered      when,  on  a 

part  of  the  good-will."     And  the  Plaintiffs  were  to  be  dissolution, 
.  ,  .  one  partner 

charged  with  so  much  of  the  value  of  the  good-will  as,  obtains  exclu- 

on  the  31st  day  of  December,  1858,  belonged  to  the  ^nlfit'of the 

Defendant.  good-will,  and 

is  made  ac- 
countable for 

The  Chief  Clerk  found  that  2.299J.  13*.  Id.  was  the  *}>  toe  Court, 

in  ascertaining 
value  of  such  good-will,  and  his  report  proceeded  as  its  value,  con- 
follows  :-  siderswhatit 

would  have 
"  I  have  calculated  the  above  value,  on  the  principle  produced,  if 

'  ,         .  1   8°ld ,n  lue 

that  the  good-will  might  have  been  sold  together  with  most  advanta- 
ge leasehold   interest  in  the  house  and   premises  in  f°£l™™*X 
which  the  partnership  business  was  carried   on,  and  proper  period 
which  formed  part  of  the  assets  of  the  partnership,  and  °  The  Value 

that  the  purchaser  of  the  business  would  have  had  the  of„tne,eT°<)d- 
.  *     1       ■  1  •  1    lt    A    Ai      will  of  a  bank* 

possession  of  the  house  and  premises,  and  that  the  jng  business 

books  of  the  partnership  would  have  been  handed  over,  assessed  atone 
v  r  year  s  average 

and  net  profits. 

(a)  27  Beat.  336. 
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I860.  and  ^€  accounts  of  the  customers  of  the  partnership 
transferred  to  such  purchaser,  and  that  the  customers 
would  have  been  informed  of  such  transfer,  and  that 

Kebh.  guch  good-will  was  worth  one  year's  purchase  of  the  net 
annual  profits  of  the  banking  business,  calculated  on  an 
average  of  the  three  years  ending  on  the  31st  day  of 
December,  1858." 

He  also  found  that  766/.  11*.  2d.  was  the  proportion 
which  belonged  to  the  late  Defendant  (a)  William  Keen. 
On  this  inquiry,  twenty-eight  affidavits  were  used. 

He  found  that  the  lease  was  not  of  any  value,  except 
in  connection  with  the  good- will  of  the  partnership 
business,  and  that  140/.  was  proper  to  be  allowed  to 
the  Plaintiffs  for  managing  the  partnership  business 
since  the  31st  of  December,  1858. 

The  Plaintiffs  now  moved  to  vary  the  certificate,  by 
certifying  that  the  good-will  was  of  no  value  or  of  less 
value  than  2,399/.  13*.  Id. 

Mr.  R.  Palmer  and  Mr.  W.  Pearson,  for  the  Plaintiffs. 

Mr.  Follett  and  Mr.  C.  Hall,  for  the  Defendants. 
Bradbury  v.  Dickens  (b)  was  cited. 

The  Master  of  the  Rolls. 

I  think  the  Chief  Clerk  has  come  to  a  right  con- 
clusion. The  difficulty  of  ascertaining  the  value  of  the 
good-will  of  a  business  is  very  great ;  it  is  of  a  shadowy 
character,  and  a  very  slight  thing   will   increase  or 

diminish 

(a)  He  had  died  since  the  d*  (6)  27  Bean.  53,  and  the  note, 
cree.  p.  61; 


Mellbrsh 
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diminish  its  value.     I  have  no  doubt  that  the  evidence       I860. 

of  the  eight  or  nine  bankers,  who  have  said  that  it  was 

worth  nothing,  may  be  perfectly  true,  in  one  sense,  that 

nothing  could  have  been  more  easy  than  to  have  sold  it      /5BBo\ 

in  such  a  way,  that  nobody  would  have  given  a  penny 

for  it.     But  the  Court  is  bound  to  look  at  it  in  this 

point  of  view : — What  it  would  have  produced,  if  it  had 

been  sold  in  the  most  advantageous  manner  and  under 

such  circumstances,  that  it  would  have  produced  the 

largest  sum  for  all  the  parties  interested  ? 

The  case  of  Bradbury  v.  Dickens  (a),  illustrates  my 
meaning.  In  that  case,  which  related  to  a  publication 
called  the  "  Household  Words,"  I  entertained  a  very 
considerable  doubt  whether  the  mere  right  of  using  the 
title  "  Household  Words"  was  worth  anything,  and  my 
belief  now  is,  that  if  Mr.  Dickens  had  not  bid  for  it 
himself,  it  would  have  sold  for  little  or  nothing,  but 
he,  for  various  reasons,  considered  it  worth  his  while  to 
prevent  the  right  of  using  that  name  from  passing  to 
any  other  person,  and  the  result  was,  that  it  sold  for 
a  very  considerable  sum  (b). 

It  is  clear,  that  this  good-will  ought  not  to  have  been 
sold  in  such  a  manner  as  to  have  enabled  the  Plaintiffs 
to  obtain,  for  themselves  exclusively,  the  banking  busi- 
ness, which  they  had  previously  carried  on  with  the 
Defendant,  and  to  get  all  the  accounts  of  the  customers 
of  the  firm  transferred  to  them  before  the  good-will  was 
sold.  It  ought  to  have  been  sold  at  the  time  of  the 
dissolution,  of  which  the  Plaintiffs  gave  only  a  fort- 
night's notice,  and  this  might  raise  a  question,  whether 
that  was  a  reasonable  time  to  give.  But  assuming  that 
to  be  so,  if,  on  the  16th  of  December,  when  the  Plain- 
tiffs 

(a)  27  Bear.  53,  and  the  note,  p.  61.  (6)  £3,550* 
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I860.  lift*  gave  notice  for  the  dissolution,  they  had  advertised, 
that  od  the  31st  of  December  the  good-will  would  be 
sold,  explaining  what  the  good-will  would  be,  that 
is,— that  the  business  premises  would  be  sold  and  that 
the  books  and  accounts  would  be  all  transferred  over 
to  the  purchasers,  and  that  the  customers  would  be 
informed  that  their  balances  would  either  be  paid  or 
that  they  might  continue  them  if  they  thought  fit,  it 
is,  as  .Mr.  M'Ewen  says,  very  probable  that  some  joint- 
stock  banking  company  would  have  thought  it  worth 
their  while  to  get  some  footing  in  that,  which,  although 
not  a  populous,  is  still  a  very  thriving  place.  It  is 
also  possible,  that  Mr.  Mangles  might  have  thought  it 
desirable  to  buy  the  business,  in  order  to  get  the  whole 
of  the  business  of  the  two  banks  into  his  own  hands, 
and  it  is  also  probable  that  the  Plaintiffs  might  have 
thought  it  more  advantageous  for  them  to  buy  the 
good-will  than  to  have  allowed  competition  in  the  towu. 
If  all  this  had  taken  place,  so  as  to  create  that  species  of 
competition,  and  as  the  Plaintiffs  had  no  other  house  of 
business  ready  at  that  time,  it  is  very  possible  that  the 
good-will  might  have  sold  for  a  good  deal  more  than 
the  amount  found  by  the  Chief  Clerk.  I  cannot  as- 
certain that,  but  I  am  satisfied  that  it  might  have  been 
sold,  under  the  circumstances  I  have  mentioned,  and 
have  produced  something  considerable.  Therefore,  al- 
though it  is  quite  true,  that  if,  when  the  Plaintiffs  con- 
tinued the  business  and  all  the  accounts  of  the  cus- 
tomers of  the  old  firm  had  been  transferred  to  the  new, 
the  good-will  had  been  put  up  for  sale  by  auction, 
nobody  would  have  given  a  penny  for  it,  yet  it  is  quite 
consistent  with  the  other  view  of  the  case. 

I  do  not  see  in  what  way  the  Chief  Clerk  could  have 
come  to  a  conclusion  of  what  it  would  have  produced, 

except 


.(No.  2.) 
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except  by  taking  the  average  of  three  years'  annual        I860. 

profits.  v^^/ 

Mellkrbh 

V. 

On  a  former  occasion,  in  the  case  of  Smith  v.  Everett  (a),  £l™\ 
I  had  occasion  to  consider  what  would  be  fair  to  allow 
for  the  good-will  of  a  banking  business,  and  there  I 
allowed  something  more  for  the  good-will,  where  the 
whole  had  been  sold  together,  and  the  question  was, 
how  much  of  the  sum  of  £10,000/.  ought  fairly  to  be 
attributed  to  the  good-will. 

I  have  no  better  data  given  me  by  which  I  have  the 
means  of  ascertaining  the  value  of  the  good-will,  and 
I  think  the  principle  upon  which  the  Chief  Clerk  has 
proceeded  is  correct,  and  I  must  simply  affirm  his 
certificate. 

(a)  27  Beav.  446. 
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1860. 


July  7. 

Trustees, 
having  bond 
fide  doubts,  are 
justified  in 
paying  funds 
into  Court 
under  the 
Trustee  Relief 
Act  (10  &  11 
Vict.  c.  96), 
and  will  re- 
ceive their 
costs.    The 
Court  consi- 
dering it  im- 
portant not  to 
make  the  rule 
too  stringent 
as  to  their 
costs  in  such    ' 
cases. 


Re  WYLLY'S  TRUSTS. 

(\8  the  marriage  of  Mr.  and  Mrs.  Wylly,  in  1839,  a 
^-^  settlement  was  made,  by  which  2,000/.  belonging 
to  Mrs.  Wylly  was  vested  in  two  trustees,  in  trust  for 
the  separate  use  of  Mrs.  Wylly,  during  the  joint  lives 
of  herself  and  husband,  and  in  case  she  died  in  her 
husband's  life,  then  in  trust  for  such  persons  as  she 
should,  by  deed  or  will,  appoint,  and  in  default,  "  in 
trust  for  the  person  or  persons  who  would  be  entitled  to 
the  personal  estate  of  Mrs.  Wylly,  in  case  she  died 
intestate  and  without  leaving  a  husband. 

She  died  in  1851,  leaving  five  children  and  her 
husband  surviving. 

One  of  the  children  (Robert)  died  in  1859,  under  age 
and  unmarried,  leaving  his  father  his  next  of  kin,  and 
letters  of  administration  were  granted  to  the  Petitioner 
as  the  attorney  of  the  father  and  for  his  benefit. 


The  Petitioner  applied  to  the  trustees  for  payment  of 
Robert's  one-fifth  share  of  the  fund,  but  the  trustees 
declined  taking  on  themselves  the  responsibility  of 
paying  it  over.  They  considered  that  the  whole  fund 
ought  to  go  to  the  children,  and  that  the  intention  of 
the  parties  to  the  settlement  was  to  exclude  the  hus- 
band. They  also  said,  that  they  were  desirous  of  being 
relieved  from  the  trusts,  one  of  them  being  at  an  ad- 
vanced age  and  in  failing  health.  They  therefore  paid 
the  whole  fund  into  Court  under  the  Trustee  Relief  Act 
(10&11  Vict.  c.  96). 

The 
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The  Petitioner,  the  administrator  of  Robert  and  the 
attorney  of  Mr.  Wylly%  presented  this  petition  for  pay- 
ment out  of  Court  to  him  of  one-fifth  of  the  fund.  He 
asked  that  the  trustees  might  pay  the  costs  of  and 
relating  to  the  application  and  the  order  to  be  made 
thereon. 

Mr.  Sehvyn  and  Mr.  Bevir,  in  support  of  the  petition, 
argued  that  the  trustees  had  acted  vexatiously  and 
ought  to  pay  the  costs,  which,  as  they  alleged,  had  been 
unnecessarily  occasioned.  They  cited,  In  re  Cater' s 
Trusts  (a) ;  In  re  Knights  Trusts  (A). 

Mr.  R,  Palmer  was  not  heard. 


Tlie  Master  of  the  Rolls. 

The  cases  cited  and  that  of  Re  Woodburris  Trust  (c), 
are  distinguishable  from  the  present.  The  trustees  had 
a  right  to  satisfactory  evidence  that  Mrs.  Wylly  had 
made  no  appointment  of  the  fund. 

It  is  important  not  to  make  the  rule  of  the  Court  too 
stringent  in  cases  like  the  present,  and  where  trustees 
have  bona  fide  doubts,  they  are  justified  in  paying  the 
trust  fund  into  Court.  That  was  the  object  of  the 
statute. 

The  costs  of  all  parties  must  come  out  of  the  fund. 


(a)  25  Beav.  366.  (c)  1   De  G.  $  J.  333. 

27  flaw.  4S. 
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ASHTON  v.  JONES. 

July  7. 

Where  lands  rpHIS  was  a  special  case,  which  stated  as  follows  : — 

are  already  J^ 

in  mortmain 

under  &  con-  The   Plaintiffs  were  the  surviving  trustees  of  the 

iSSKi?    Wesleyan  Methodist  Chapel  at  Seacombe,  in  Chester, 

subsequent       and  the  Defendants  were  the  trustees  of  the  Welsh 

ing  suc^lands  Calvinistic  Methodist  Connection  at  Liverpool. 

to  another 

quires  inrol-         By  an  indenture,  dated  the  IbI  day  of  July,  1839,  a 

theD9  GeoCT2  Piece  of  land'  8,tuate  at  Poulton  Cunn,  Seacombe,  in  the 
c.  36,  s.  2.  county  of  Chester,  with  the  chapel  then  being  erected 
thereon  (being  the  chapel  mentioned  above),  was 
granted,  enfeoffed  and  confirmed  to  eleven  trustees  and 
their  heirs  and  assigns,  upon  such  trusts  and  for  such 
purposes  as  were  declared  or  referred  to,  in  and  by  an 
indenture  of  release  dated  the  3rd  of  July,  1832,  being 
a  deed  made  for  the  settlement  of  a  chapel  at  Skircoat, 
in  the  parish  of  Halifax,  for  the  use  of  the  Wesleyan 
Methodists. 

The  indenture  of  the  1st  July,  1839,  was  duly  in- 
rolled  in  Chancery  on  the  23rd  of  July,  1839,  pursuant 
to  the  statute  (9  Geo.  2,  c.  36). 

The  indenture  of  the  3rd  of  July,  1832,  contained  a 
power  enabling  the  trustees  thereof  to  sell  the  chapel 
and  premises  comprised  in  it,  and  in  pursuance  of  this 
power,  the  Plaintiffs  agreed  to  sell  them  to  the  Defend- 
ants for  the  sum  of  750/.  By  an  indenture  bearing 
date  the  9th  of  November,  1858,  and  made  between  the 
Plaintiffs  of  the  one  part  and  the  Defendants  of  the 

other 
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other  port,  the  Plaintiffs  granted  the  chapel  and  pre- 
mises to  the  Defendants,  their  heirs  and  assigns,  upon 
the  trusts  thereby  declared  or  referred  to  for  the  benefit 
of   the   Welsh    Calvinistic    Methodist    Connection    at       Jones, 
Liverpool. 

The  last-mentioned  indenture  was  executed  by  four 
of  the  trustees,  on  or  shortly  after  the  day  on  which  it 
bore  date.  It  was  afterwards  sent  to  the  coast  of 
Africa  to  be  executed  by  Mathias  Hall,  who  was  then 
residing  there,  and  was  received  at  Liverpool,  duly 
executed  by  him,  in  the  mouth  of  June,  1859.  In  the 
month  of  July,  1859,  the  indenture  was  sent  to  Aus- 
tralia y  to  be  executed  by  MicRael  Ash  ton  y  who  was 
then  residing  there,  and  was  received  at  Liverpool  in 
the  month  of  November,  1859,  duly  executed  by  him; 
after  which,  in  November,  1859,  it  was  duly  executed  by 
George  Pennell  and  Thomas  Vernon,  and  has  ever  since 
been  retained  by  the  solicitor  of  the  vendors. 

Under  these  circumstances,  assuming  that  it  is  neces- 
sary to  inrol  the  conveyance  of  the  chapel  from  the 
Plaintiffs  to  the  Defendants  in  Chancery  under  the 
Mortmain  Act  (9  Geo.  2,  c.  36),  a  question  was  raised 
by  the  Defendants,  whether  the  inrolment  of  the  con- 
veyance within  six  months  after  the  execution  thereof 
by  George  Pennell  and  Thomas  Vernon  would  satisfy 
the  provisions  of  the  statute,  and  it  was  arranged  that, 
without  prejudice  to  any  question  between  the  parties, 
the  indenture  should  be  inrol  led,  and  that  the  opinion 
of  this  Court  should  be  taken  upon  the  matters. 

The  indenture  was  accordingly  inrolled  in  Chancery 
on  the  28th  of  April,  1860,  but  the  purchase- money 
had  not  been  paid. 

vol.  xxvin — in.  h  h  The 
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I860.  The  Plaintiffs  insisted,  that  it  was  not  necessary  to 

inrol  the  indenture  of  the  9th  day  of  November,  1858, 
under  the  provisions  of  the  said  statute,  because  the 

Jowbi.  chapel  and  premises  conveyed  by  it  were  held  in  mort- 
main before  the  sale  thereof  to  the  Defendants;  and 
further,  that  if  such  inrolment  was  necessary,  the  pro- 
visions of  the  statute  had  been  satisfied,  by  the  inrol- 
ment of  the  indenture  within  six  calendar  months  next 
after  the  execution  thereof  by  George  Pennell  and 
Thomas  Vernon,  although  such  inrolment  was  not  made 
within  six  calendar  months  after  the  indenture  had  been 
executed  by  the  several  other  persons  parties  thereto  of 
the  first  part. 

The  questions  submitted  for  the  opinion  of  the  Court 
were  :— 

First.  Whether  it  was  necessary  that  the  conveyance 
of  the  chapel  and  premises  should  be  inrolled  in  Chan- 
cery under  the  9  Geo.  2,  c.  36. 

Secondly.  If  so,  whether  the  inrolment  of  the  con- 
veyance within  six  calendar  months  after  it  was  exe- 
cuted by  George  Pennell  and  Thomas  Vernon,  and 
before  the  delivery  thereof  to  the  purchaser,  was  an  in- 
rolment of  the  conveyance  within  six  calendar  months 
from  the  execution  thereof,  so  as  to  satisfy  the  provisions 
of  the  statute. 

Thirdly.  And  if  not,  whether  a  re-inrolment  within 
six  calendar  months  after  the  delivery  thereof  to  the 
purchaser  will  satisfy  the  statute. 

Mr.  Rowcliffe,  for  the  Plaintiffs.  First,  the  deed  of 
November,  1858,  does  not  require  to  be  Inrolled.  In 
Walker  v.  Richardson  (a),  it  was  held,  that  when  lands  are 

in 
(a)  2  Met.  $  W.  882. 


A8HT0N 
V. 
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in  mortmain,  being  vested  itt  an  ecclesiastical  corpo-  I860* 
ration,  a  lease  of  such  lands  to  charitable  uses  is  not 
within  the  statute  of  9  Geo.  2,  c.  36.  This  decision  was 
followed  by  the  Vice-Chancellor  of  England,  in  The  Jones 
Attorney- General  v.  Glyn{a).  Secondly,  there  has 
been  a  sufficient  inrolment  within  six  months  from  the 
time  of  the  complete  execution  of  the  deed. 

[The  Master  of  the  Rolls  referred  to,  In  re  the 
London  Dock  Act  (J).] 

Mr..  Cabell,  for  the  Defendants.  In  the  two  cases 
cited,  the  property  was  vested  in  corporations,  but  here  it 
is  vested  in  individuals,  which  makes  a  distinction. 

Secondly,  the  inrolment  was  only  effective  as  to 
those  trustees  who  executed  the  deed  within  the  six 
months,  and  the  result  was,  that  the  conveyance 
severed  the  joint  tenancy  and  conveyed  only  their 
shares;   Dehne  v.  Judge (c);  Bowker  v.  Burdehin(d). 

The  Master  of  the  Rolls. 

I  have  no  doubt  on  the  first  question,  that  the  deed 
of  November,  1858,  did  not  require  inrolment.  The 
cases  cited  are  decisive  on  the  point,  and  they  are  in 
accordance  with  the  spirit  and  meaning  of  the  Mort- 
main Act,  the  object  of  which  was,  to  distinguish  and 
point  out  what  lands  were  in  mortmain.  Therefore, 
when  that  has  once  been  done,  a  subsequent  convey- 
ance of  the  same  lands  in  mortmain  does  not  require 
inrolment. 

I  am 

(a)  12  Sim.  84.  (c)  11  Eatt,  288. 

(6)  20  Beav.  490.  (d)  11  Mce.  #  W.  128. 

H  h2 
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I  am  of  opinion  that  when  the  whole  absolute  inte- 
rest in  lands  has  been  devoted  to  charitable  purposes, 
by  deed  duly  inrolled,  the  requirements  of  the  statute 
are  satisfied,  and  that  any  subsequent  deed,  dealing 
with  the  property  already  in  mortmain,  does  not  require 
inrolment. 


July  9. 

One  set  of 
cost*  being 
allowed  to 
trustees  who 
had  severed  in 
their  defences, 
the  division  of 
it  was  left  to 
the  taxing 
master. 


ATTORNEY-GENERAL  v.  WYVILLE. 

rpWO  trustees  severed  in  their  defences  and  appeared 
A     separately. 

Mr.  Terrell  asked  that  they  should  be  allowed  one 
set  of  costs. 


Mr.  Lloyd  for  one  of  the  trustees,  argued,  that  as  the 
severance  had  not  been  caused  by  his  default,  he  ought 
to  have  the  whole  of  his  costs,  even  if  one  set  only 
should  be  allowed. 


The  Master  of  the  Rolls. 

The  trustees  must  have  only  one  set  of  costs ;  but  I 
leave  its  division  to  the  Taxing  Master. 


Note.— See  Course  v.  Humphrey,  26  Beav.  402. 
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Re  WILLIAMS. 

July  14. 

HE  Respondent,  Mr.  Williams,  acted  as  the  solicitor  A  solicitor,  in 
of  the  Petitioner  Mrs.  Cass  in  two  suite  in  this  debt%*ingby 

Court,  and  in  the  matter  of  a  taxation.  the  6  &  7  Vict. 

c.  73,  s.  31, 
incapacitated 

On  the  18th  of  May,  1860,  Mr.  Williams  was  arrested  fr°.m  Prac" 

*  '  tmngt  was 

for  debt  and   he  still  remained  a  prisoner  for  debt  in  ordered  to 
the  Queen's  Bench  PrUon.  £^ 

in  pending 

On  the  29th  of  May,  1860,  the  Petitioner  changed  payment  of  his 
her  solicitor  and  obtained  the  proper  orders   for  that  costs,  but  to 

1      *  be  held  subject 

purpose,  and  her  present  solicitor  having,  in  vain,  applied  to  his  lien. 
to  Mr.  Williams  for  her  papers  in  the  suit  and  matter, 
this  petition  was  presented  by  Mrs.  Cass,  praying  that 
Williams  might  be  ordered  to  deliver,  on  oath,  all  papers 
&c.  relating  to  the  cause  and  matter  to  the  Petitioner's 
present  solicitor,  to  be  held  subject  to  Williams'  lien 
thereon. 


Mr.  Selwyn  and  Mr.  H.  Smith,  in  support  of  the 
petition.  By  the  6  &  7  Vict.  c.  73,  s.  31,  no  solicitor 
who  is  a  prisoner  in  any  gaol  can  prosecute  or  defend 
any  suit,  and  to  do  60  is  to  be  deemed  a  contempt  of 
Court.  Mr.  Williams  is  incapable  of  proceeding  in  the 
suit  and  has  discharged  himself  by  his  own  act;  he  is 
therefore  bound  to  deliver  up  the  papers,  to  enable  the 
present  solicitor  to  carry  on  the  suit.  They  cited 
Daniel! s  Practice  (a);  Lord  v.  Wormleighton  (J); 
Heslop  v.  Metcalfe  (c). 

Mr. 

(a)  Vol.  2,  p.  1358  (3rd  edit.)         (c)  3  Myl.  $  Cr.  183, 

(b)  Jacob,  580* 
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1860. 

Re 
Williams. 


Mr.  R.  Palmer  and  Mr.  Lovell,  contra,  argued,  that 
the  imprisonment  of  Mr.  Williams  had  been  caused  by 
the  nonpayment  by  the  Petitioner  herself  of  what  was 
due  to  him,  and  that  the  papers,  which  were  his  only 
security  for  his  bills  of  costs,  ought  not  to  be  taken  from 
him  until  they  had  been  paid  for. 


The  Master  of  the  Rolls. 

There  can  be  no  question  as  to  the  order  which  ought 
to  be  made  on  this  petition.  The  solicitor  is  in  custody 
and  cannot  carry  on  his  client's  business.  The  Court 
must  assume  it  is  by  his  own  fault,  and  it  is  no  excuse 
to  say  that  he  has  not  got  money  from  his  client;  if 
anything  is  due  he  might  have  compelled  payment.  I 
must  make  the  order. 


STEELE  v.  WALLER. 

July  6,  16. 
Upon  a  volun-  rpiIIS  was  substantially  a  suit  for  specific  performance, 
to  surrender  and  tne  onty  point  was,  whether  a  surrender  of 

?nPthetfeSanlld  2a'    °R'    6P*   °f  C0Py,,0,d   <Part   of  the  P«>perty  sold) 
while  to  stand    ought  to  have  been   made   by  the  heir  of  Phillippa 
Chollett  or  by  her  devisees  in  trust. 


possessed  of 

them  for 

trustees  for  the 

volunteers, 

though  the 

covenant  to 

surrender  per 

se  cannot  be 

enforced,  yet  a 

valid  trust  is 

constituted  for  the  volunteers. 

A  copyhold  was  devised  to  trustees  for  certain  persons,  who,  after  the  testatrix's  death, 
sold  it,  and  the  purchaser  was  admitted  on  the  surrender  of  the  customary  heir.  Held, 
that  although  the  purchaser  had  thus  obtained  both  the  legal  and  equitable  title,  still, 
to  make  a  good  title,  there  must  be  a  release  from  the  trustees  of  their  bare  right  td 
be  admitted. 


The  question  arose  under  these  circumstances: — 
On  the  21st  of  December,  1843,  Mrs.  Chollett,  by  her 
will,  devised  the  copyholds  in  question  to  three  trustees 

(Girmingham, 
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(Ginningham,  Drummond  and  Drummond)  in  fee,  on        1860. 
certain  trusts  in  favor  of  certain  persons. 

In  August,  1844,  Mrs.  Chollett  executed  a  voluntary 
settlement,  to  the  same  effect  as  her  will,  by  which  she 
covenanted  to  surrender  the  copyholds  in  question  to 
the  same  trustees,  on  trust  for  the  persons  mentioned  in 
her  will,  and  she  covenanted  also  as  follows  : — "  And 
that  until  such  surrender  shall  be  made  and  perfected, 
and  the  trustees  [naming  them]  shall  be  admitted  tenants 
to  the  said  copyhold  hereditaments  and  premises  hereby 
covenanted  to  be  surrendered,  she,  Phillippa  Chollett, 
and  her  heirs,  shall  and  will  stand  possessed  of  her  and 
their  estate  and  interest  therein,  in  trust  only  for  the 
trustees  [naming  them],  their  heirs  and  assigns,  and  to 
be  disposed  of,  from  time  to  time,  as  they  shall  direct 
and  appoint." 

Mrs.  Chollett  died  in  April,  1852,  without  having 
ever  made  the  surrender  which  she  had  covenanted  to 
make  by  this  deed.  After  her  death,  Mrs.  Waller  pur- 
chased the  copyhold  property  from  the  parties  who  were 
beneficially  interested  under  the  deed  and  will.  It  was 
surrendered  to  her  by  Mrs.  Chollett9 s  copyhold  heir,  and 
she  was  thereupon  admitted. 

In  1857,  Mrs.  Waller  sold  the  property  to  the  Plain- 
tiff, Mr.  Steele,  and  he  now  objected,  that  the  surrender 
to  Mrs.  Waller  ought  to  have  been  made  by  the  trustees 
and  not  by  the  heir,  and  that,  consequently,  the  legal 
right  of  the  trustees  to  be  admitted  still  existed. 

Mr.  R.  Palmer  and  Mr.  Nalder,  for  the  Plaintiff,  the 
purchaser. 

Mr.  Selwyn  ancj  Mr.  Eddis,  for  the  Defendant,  the 

vendor. 

Mr. 
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Mr.  jR.  Palmer  in  reply. 

Wright  d.  Clymer  v.  Littler  (a);  Bridge  v.  Bridge(b)  ; 
1  Vict.  c.  26. 


7%t  Master  of //<e  Rolls. 

July  \G.  This  is  a  suit  instituted  substantially  Tor  the  specific 

performance  of  a  contract,  dated  the  8lh  of  July,  1857. 
With  one  exception,  everything  has  been  settled  between 
the  parties,  and  the  point  which  remains  and  on  which 
the  parties  are  at  issue  is,  whether  the  surrender  to  the 
purchaser  of  2a.  Or.  6p.  of  copyhold  ought  to  be  made 
by  the  heir  of  a  lady  of  the  name  of  PhiWppa  Ckollct 
or  by  her  devisees.  This  is  not  a  question  of  title,  but 
is  strictly  a  mere  question  of  conveyance,  and  this  has 
been  the  only  point  argued  before  me.  If  the  objection 
be  valid,  it  can  be  readily  cured  by  the  vendors  obtain- 
ing a  release  from  the  trustees  of  the  will. 

There  being  no  question  as  to  the  capacity  of  Mrs. 
CfioUet,  it  is  clear  that  the  legal  estate  in  the  copy- 
holds passed  under  her  will,  and  not  under  the  deed  of 
August,  1844. 

The  covenant  to  surrender  copyholds,  by  the  deed  of 
August,  1844,  of  course  could  not  be  enforced  as  against 
her,  yet  the  trusts  declared  by  Mrs.  Chollet  of  the 
copyholds,  until  a  surrender  was  made,  was,  in  my 
opinion,  perfectly  good  and  constituted  her  a  trustee  of 
these  copyholds  upon  the  trusts  declared  by  the  deed. 
After  this  deed  was  executed,  therefore,  she  was  seised 
in  fee  of  these  copyholds  in  trust  for  the  cestui*  que  trust 
named  in  that  deed.  The  question  which  then  arises 
is  this :— Did  this  trust  estate  pass  by  her  will  ?  and  if, 

as 

(a)  3  Burr.  1256.  (b)  16  Beav.  315. 


Steele 

v. 
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as  I  understand  the  fact  to  be,  both  from  the  state-        1860. 

ments  at  the  bar  and  by  the  abstract  of  the  will  before 

me,  the  copyhold  lauds  "  lying  near  the  rectory-house" 

mentioned  in  the  will  are  the  copyholds  in  question,      Waller. 

then  they  are  specifically  devised  by  the  will  to  three 

gentlemen  upon  certain  trusts  therein  detailed.     It  is 

immaterial  for  this  purpose  whether  the  deed  of  1844 

did  or  did  not  alter  the  trusts  of  this  property ;   after 

that  deed  was  executed,  the  legal  estate  in  fee  simple 

in  the  copyholds  still  remained  in   the  testatrix,  and 

that  legal  estate  passed  by  her  will.     It  would  have 

been  the  same  thing  had  she  sold  the  copyholds  for 

valuable  consideration  and  had  not  conveyed  them  to 

the  purchaser,  she  would  have  been  no  doubt  a  bare 

trustee,  but  still  the  legal  estate  would  have  been  in  her, 

and,  as  she  did  not  part  with  it,  it  would   have  passed 

by  her  will,  either  under  a  general  devise  of  trust  estates 

or  under  a  specific  devise  of  the  property  in  question. 

Here  there  is  a  specific  devise  of  the  property  in 
question,  and  therefore  the  legal  estate  in  it  passed  to 
the  devisees  in  trust  named  in  her  will.  I  do  not  under- 
stand that  these  trustees  have  disclaimed  the  devise 
or  the  trusts  reposed  in  them,  and  if  so,  the  customary 
heir  took  nothing  in  the  estate  by  descent.  It  is  true 
that  if  the  devisees  did  not  present  themselves,  when 
the  proclamation  was  made  by  the  lord  for  tenants  to 
present  themselves  for  admission,  the  heir  had  a  right 
to  be  admitted,  because,  if  devisees  do  not  choose  to 
accept  the  devise,  the  heir  according  to  the  custom 
takes,  and  therefore  the  admittance  of  the  heir  was 
good,  and  that  admittance  conferred  on  him  the  legal 
estate. 

It  is  true  that  the  heir  was  not  actually  admitted,  but 
this  is  of  no  consequence,  the  payment  of  the  fine  to 

the 
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1860.  the  lord  is,  for  this  purpose,  equivalent  to  admittance, 
and  enabled  the  heir  to  surrender  as  if  he  had  been 
actually  admitted,  which,  for  the  purpose  of  considering 
this  question,  he  must  be  taken  to  have  been  ;  and  this 
being  so,  the  subsequent  surrender  of  the  heir  to  the 
Defendant  and  her  admittance  were  also  good  and  gives 
her  the  legal  estate.  It  is  also  true,  that  the  cestuis 
que  trust  are  the  same  under  both  will  and  deed,  and 
that  they  are  bound  by  the  proceedings. 

But  this  does  not  remove  the  validity  of  the  Plaintiff's 
objection,  and  the  principle  of  law  is  the  same,  whether 
the  cestui*  que  trust  under  each  instrument  were  the 
same,  or  whether  they  were  different,  and  accordingly 
the  admission  of  the  heir,  and  his  subsequent  surrender 
to  the  vendor  and  her  admittance,  will  not  take  away 
the  right,  which  still  remains  in  the  devisees  in  trust 
under  the  will,  to  be  admitted  to  the  copyholds  in  the 
place  of  the  heir.  What  I  apprehend  has  been,  in 
practice,  the  usual  course  in  such  cases,  where  the 
trustee  who  ought  to  have  been  admitted  has  not  been 
is  this :  viz.,  to  require  the  devisees  of  the  copyholds  or 
whoever  the  trustee  may  be,  who  ought  to  have  been 
admitted,  to  execute  a  release  of  any  right  or  interest  he 
may  have  to  be  admitted  to  the  copyholds  in  question. 
If  this  had  been  done  in  the  present  case,  not  only  the 
title  but  the  conveyance  to  the  Plaintiff  would  have 
been  complete  and  perfect.  But  I  am  of  opinion,  that 
the  Plaintiff  is  entitled  to  this  release,  and  strictly,  the 
Defendant,  before  the  bill  was  filed,  should  have  offered 
to  procure  it  at  her  own  expense,  in  which  case,  the 
Plaintiff  would  not  have  been  justified  in  instituting  the 
suit,  and  I  should  have  ordered  him  to  pay  the  costs  of  it. 

As  it  stands,  however,  a  more  idle  contention  than 
this,  between  the  parties,  can  hardly  be  conceived,  the 

title 
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title  is  fully  made  out,  all  the  beneficial  interests  are  I860, 
bound,  and  the  legal  estate  is  conveyed  to  the  purchaser, 
but  still  a  right  to  acquire  a  bare  legal  estate  in  those 
copyholds  exists  in  another  person,  which  not  only,  it  is 
reasonably  certain,  that  no  one  will  ever  seek  to  enforce, 
but  what  is  more,  if  it  were  enforced,  the  person  who 
did  so  and  became  admitted  would  be  a  trustee  for  the 
Plaintiff,  and  would  be  bound  to  surrender  to  him. 
But  notwithstanding  this,  in  my  opinion  the  purchaser, 
in  order  to  obtain  a  strictly  marketable  title,  is  entitled 
to  be  protected  against  the  possible  claims  of  any  one  to 
obtain  admittance,  and,  thereby,  the  legal  estate  in  the 
copyholds,  although,  when  he  had  done  so,  he  would  be 
a  trustee  for  the  Plaintiff  and  bound  to  surrender  to 
him.  It  is  true  the  Plaintiff  could  not  thereby  be  de- 
prived of  the  copyholds,  but  he  might  possibly  be  put  to 
expense  and  annoyance,  in  respect  of  the  mere  legal 
estate  in  these  trustees,  and  against  this  he  is  en- 
titled to  be  protected,  however  remote  or  improbable 
the  chance  of  disturbance  may  be. 

I  shall  therefore  declare,  that  the  Plaintiff  is  entitled 
to  have  a  release  from  the  trustees  of  Mrs.  Chollett'a 
will  of  all  their  right  and  interest  to  be  admitted  to 
the  copyholds,  such  release  to  be  obtained  at  the  ex- 
pense of  the  Defendant. 

But  not  only  is  the  risk  a  very  shadowy  one,  but  the 
suit  is  not  simply  and  strictly  confined  to  this  single 
point,  as  it  ought  to  have  been,  and  therefore  I  shall 
give  no  costs  of  this  suit  on  either  side. 
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ANNA  DUNCOMBE  by  her  next  Friend  v.  GREEN- 
ACRE  and  Others. 

Julyb,  11,16. 

A  testator  TT1HIS  case  came  on  upon  a  general  demurrer. 

devised  a  real  JL 

estate  charged 

with  a  sum  of  The  bill,  filed  by  Mrs.  Duncombe,  stated,  that  John 

able  to  a  mar-    Amies  (the  Plaintiff's  father)  made  his  will  in  1828,  by 

ned  woman;      which  he  devised  his  real  estate  to  his  son  John  Amies 

with  powers  by 

entry,  sale  or    in  fee,  subject  nevertheless  as  to  his  "  real  estate  with  the 

"ecwCT^.10  Payment  of  tlle  8um  of  ItOOOZ.  unto  his  daughter  Anna 

Her  husband  Elizabeth  (the  wife  of  James  Duncombc)  at  the  end  of 

1,000/  for  6*x  calendar  months  next  after  the  decease  of  the  tes- 

valuable  con-  tator's  wife,  Mary  Amies,  if  his  daughter  should  be 

demurrer  of  living  at  the  decease  of  Mary  Amies,     And  the  testator 

JVwniniJ  "  dec,ared>  that  if  default  should  be  made  in  payment 

wife  to  have  of  the  Bum  of  1,000/.  it  should  be  lawful  for  his  daughter 

raised  and  *°  en^er  la^°  and  uP°n  his  Ba'd  messuages,  lands,  tene- 

have  a  settle-  ments,  hereditaments  and  real  estate,  or  into  and  upon 
ment  out  of  it,  .  _  .        .  „     .  t    .  .   , 

was  overruled,   any  Part  thereof  in  the  name  of  the  whole,  and  by 

and  on  the        receipt  of  the  rents  and  profits  thereof,  or  by  demise, 

owner  of  the  r  ■  J 

estate  paying     sale  or  mortgage  of  the  same,  or  any  part  thereof,  or  by 

fnto'coult  *an  any  °^er  way8  and  mean8»  *°  ro'se>  recover  and  make 
injunction  was  up  the  sum  of  1,000/.,  or  such  part  or  parts  of  the  same 
st7a^he0puV-  *n  payment  whereof  default  should  be  made,  and  all  the 

chaser  from  costs,  charges  and  expenses  of  obtaining:  and  recovering 
proceeding  °  r  .  . 

against  him  at  the  same."     And  the  testator  gave  the  residue  of  his 

,waWr'd,.^fttTe     PerSOnal  estale  t0  his  80D' 
hearing  of  the 
cause,  the  hus- 
band being  The  testator  died  in  1837,  his  widow  died  in  1853,  and 

wSTooS/.  the  ]>000L then  became  Payable- 

was  settled. 

After  the  testator's  death,  the  son  sold  the  real  estate 

to 
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to  the  Defendant  Greenacre,  charged  with  the  1,000/., 
which  Gretnacre  covenanted  with  the  son  to  pay. 

James  Buncombe,  some  years  since,  took  the  benefit 
of  the  Insolvent  Debtors'  Act  in  England,  but  prior  to 
his  so  doing,  he  executed  a  deed,  by  which  he  assigned 
all  his  interest  in  the  1,000/.  to  trustees  for  the  Family 
Endowment  Society,  by  way  of  mortgage  for  securing 
two  sums  of  450/.  and  100/.  with  interest,  borrowed  by 
him  of  the  trustees.  Subsequently  to  his  insolvency, 
the  trustees  obtained  a  foreclosure  against  his  assignee. 

The  1,000/.  remained  unpaid,  and  the  trustees  of  the 
society  claimed  to  be  entitled  to  receive  the  whole  of  it. 

The  bill  contained  the  following  allegation : — 

"  Plaintiff  was  married  to  James  Duncombe  in  Janu- 
ary, 1828,  and  has  had  two  children  by  him,  both  of 
whom  were  now  living.  One,  a  daughter  was  born  in 
1828,  and  is  now  the  wife  of  John  Vandenbergh,  and  the 
other  James,  who  was  born  in  1831,  and  was  now 
residing  in  Australia.99 

"  The  Plaintiff  was  educated  and  brought  up  as  the 
daughter  of  a  gentleman,  and  maintained  in  that  position 
until  the  time  of  her  marriage,  and  James  Duncombe, 
then  and  for  some  years  afterwards,  followed  the  pro- 
fession of  an  attorney  and  solicitor  and  was  in  easy 
circumstances,  maintaining  himself,  Plaintiff  and  her 
children  in  comfort  and  respectability,  but  since  his 
insolvency,  he  has  been  and  is  now  in  very  straitened 
circumstances,  depending  upon  members  of  his  family 
for  his  daily  support  and  maintenance  and  wholly 
unable  to  support  and  maintain  the  Plaintiff." 


1860. 


Duncombe 

t\ 
Greenacre 
and  Others. 
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"  No  settlement  was  made  on  the  Plaintiff  at  the  time 
of  her  marriage,  and  she  is  now  and  For  a  long  time  past 
has  been  dependent  upon  her  brother  John  Amies  for 
her  maintenance  and  support,  and  has  been,  for  some 
time  past  and  is  now  supported  and  maintained  by  him 
at  his  sole  charge." 

"  The  society,  as  claiming  through  James  Buncombe, 
seeks  to  reduce  into  possession  the  said  legacy  or  sum  of 
1,000/.  so  given  to  Plaintiff,  and  the  Plaintiff  insists  and 
claims,  that  she  is  entitled  to  have  the  whole  or  such 
competent  part  as  this  Court  shall  think  fit  of  the  said 
legacy  or  sum  of  1,000/.  settled  upon  her  and  her  chil- 
dren," 


The  society  refuse  to  recognise  any  right  of  the 
Plaintiff  to  have  a  settlement  on  herself  and  children  of 
any  part  of  the  legacy  or  sum  of  1,000/.,  and  have 
required  Greenacre  to  pay  the  whole  to  them,  regardless 
of  Plaintiff 's  rights  and  claims  to  a  settlement  thereout, 
and  have  threatened  and  are  now  about  to  take  pro- 
ceedings against  Greenacre,  to  compel  him  to  pay  to 
them  the  legacy  or  sum  of  1,000/.  and  interest. 

Greenacre  alleges  that  he  is  desirous  of  having  the 
hereditaments  charged  with  the  1,000/.  released  there- 
from, and  that  he  is  willing  to  pay  it  to  the  parties  who 
may  be  entitled  thereto. 

The  bill  prayed,  that  the  1,000/.  might  be  raised  by 
sale  or  mortgage;  for  a  declaration  that  the  Plaintiff 
had  a  right  to  have  the  1,000/.  or  a  part  settled  upon 
herself  and  children ;  that  Greenacre  might  be  at  liberty 
to  pay  the  1,000/.  into  Court,  and  that  thereupon,  the 
trustees  of  the  society  might  be  restrained  from  taking 
proceedings  for  the  recovery  of  the  1,000/.  or  the  pro- 
perty 
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perty  on  which  the  flame  was  chargeable,  and  from 
receiving  it  from  Chreenacre  without  making  a  settle- 
ment on  the  Plaintiff. 

The  bill  was  filed  by  Mrs.  Duncombe  against  Green- 
acre  (the  owner  of  the  estate),  Mr.  Duncombe  and  the 
three  trustees  of  the  society. 

To  this  bill,  the  three  trustees  demurred  on  this 
ground: — "That  the  bill  doth  not  contain  any  matter 
of  equity  whereon  this  Court  can  or  ought  to  ground 
any  decree  or  give  to  the  said  complainant  any  relief 
against  the  Defendants  or  any  of  them/' 


1860. 

Duncombe 

v. 
Greenacre 
and  Others. 


Mr.  Selwyn  and  Mr.  E.  Rodwell,  in  support  of  the 
demurrer,  argued  that  the  wife's  right  to  a  settle- 
ment arose  in  those  cases  only  in  which  the  husband 
was  obliged  to  seek  the  aid  of  a  Court  of  Equity  to 
enforce  his  right;  but  that  where  the  interest  was  legal, 
the  legal  right  of  the  husband  was  allowed  to  take  effect, 
and  that  then  this  Court  had  no  jurisdiction  to  interpose. 
That  here,  the  subject-matter  was  a  charge  on  real 
estate,  a  mere  chattel  interest  in  real  estate,  which 
vested  absolutely  in  the  husband,  and  that  he  and  his 
assignees  had  power  to  enforce  his  right  by  entry  and 
by  executing  his  power  to  demise,  sell  or  mortgage  the 
estate.  That  there  being  a  legal  right  and  a  legal 
remedy  vested  in  the  husband,  and  in  the  purchaser  from 
him,  this  Court  could  not  interfere  at  the  instance  of  the 
wife.  They  cited  Sturgis  v.  Cftampneys  (a) ;  Oswell  v. 
Probert  (b) ;  Burdon  ▼.  Dean  (c)  ;  Lady  Elibank  v. 
Montolieu  (d) ;  Murray  v.  Lord  Elibanh  (e) ;  Attorney- 
General 


(a)  5  MyL  *  Cr.  97. 

(b)  2  Va.jun.  680. 

(c)  2  Va.jun.  607. 


(d)  5  Fes.  737. 

(e)  10  Vet.  84. 
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I860.        General  v.   Whorwood(a);   Hill  v.  Edmonds (b) ;   Je- 
^v^/      moll  v.  Cowley  (c);  Co.  Lill.(d);  Doe  v.  Hartley  (e); 
Du.combe     Lord  Carieret  v#  p^eAa/  (/). 


'   r. 
Grecmacee 
and  Othen. 


The  Master  of  the  Rolls. 

I  am  clear  that  the  demurrer  does  not  raise  the  ques- 
tion which  has  been  argued.  Here  is  a  person  entitled 
to  a  legacy  charged  on  land,  who  comes  into  equity  to 
have  it  raised.  The  Defendants,  who  claim  an  interest  in 
the  charge,  have  filed  a  general  demurrer  to  the  whole 
bill,  and  the  only  way  in  which  it  can  be  supported  is, 
by  shewing  that  the  Plaintiff  is  not  entitled  to  have 
the  legacy  raised. 

The  demurrer  must  be  overruled. 


The  demurrer  being  overruled,  it  was  moved  on 
behalf  of  the  Plaintiff,  that  the  Defendant  Greenacre 
might  be  at  liberty  to  pay  into  Court  the  1,000/.  and 
interest,  and  he  submitting  to  pay  the  same,  that  the 
trustees  of  the  Family  Endowment  Society,  and  the 
directors  thereof,  might  be  restrained  by  injunction  from 
recovering  or  taking  proceedings  for  the  recovery  of  the 
sum  of  1,000/.  and  interest,  or  any  part  thereof,  from 
the  Defendant  Robert  Greenacre,  or  the  property  ou 
which  the  same  is  chargeable. 


Mr.  R.  Palmer  and  Mr.  Fooks,  in  support  of  the 
motion.  The  argument  used  on  the  other  side  proceeds 
on  a  confusion  of  the  remedy  by  which  a  legacy  is 
secured   with   the  legacy   itself.     That   which   is  the 

subject 

(a)  1  Ft*,  itn.  538.  (d)  202  b. 

(6)  5  DcG.Sf  Sm.  003.  (t)  1  Ado  1. 4  £.  700 ;  2  Byth. 

(c)  1  Sound.  Rep.  (5M  edit.)  Conv.  48. 

112  6.  (/)  3  Peere  W.  199. 
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subject  of  the  suit  is  the  charge  of  1,000/.  on  the  estate, 
and  the  power  of  entry,  sale  and  mortgage  is  the 
remedy,  which  however  does  not  supersede  the  right  of 
the  wife  to  come  to  this  Court  to  have  it  raised.  In  the 
case  of  a  legacy,  when  the  husband  sues  in  the  Eccle- 
siastical Court  to  recover  his  wife's  legacy  without 
making  a  proper  settlement,  this  Court  will  restrain 
him ;  William  on  Exors.  (a) ;  Bill  v.  Turner  (b) ; 
Meal*  v.  Meah(c).  But  here  the  husband  could  not 
sue  in  the  Ecclesiastical  Court ;  Barker  v.  May  (d). 
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Mr.  Selwyn,  contrd.  Either  the  trustees  have  a  legal 
right  and  remedy  or  not,  if  they  have,  it  ought  not  to 
be  interfered  with.  He  referred  to  Simpson  v.  Lord 
Hourden  («). 

Mr.  F.  Turner,  for  Mr,  Greenacre,  submitted  to  pay 
the  amount  into  Court. 

The  Master  of  the  Rolls  postponed  his  judgment. 


Before  judgment  had  been  delivered,  a  motion  was 
made  by  Greenacre  to  pay  the  money  into  Court 


July  11. 


Mr.  12.  Palmer  in  support  of  the  motion. 


Mr.  Selwyn,  control.  This  is  a  mere  legal  demand. 
The  trustees  are  entitled  to  it,  and  can  sue  for  it,  but 
Greenacre,  colluding  with  the  Plaintiff,  refuses  to  pay 
it  to  the  trustees,  although  they  can  give  him  a  per- 
fectly valid  discharge.     He  has  no  right  to  pay  it  into 

Court, 


(a)  Vol.    2    (5M    edit.),   pp. 
1275—9. 

(6)  1  Atk.  515. 

VOL.  XXVIII— HI.  I  I 


(c)  1  Dick.  373. 

(d)  9  Bant.  Sc  Cr.  489. 

(e)  3  Myl.  $  Cr.  97. 
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Court,  and  put  the  party  having  the  legal  right  to  the 
expense  of  getting  it  out ;  In  re  Buckley's  Trust  (a). 

The  Master  of  the  Rolls. 

I  am  of  opinion  that  the  order  asked  follows,  as  a 
necessary  consequence,  from  my  decision  on  the  de- 
murrer. I  decided  that  this  was  a  good  bill,  for  the 
purpose  of  raising  the  1,000/.  charge  on  Greenacres 
estate,  and  that  the  assignees  of  the  husband,  who 
resist  the  right  of  his  wife  to  have  a  settlement,  were 
not  entitled  to  say  that  it  is  not  a  proper  suit.  If  it  be 
a  proper  suit,  it  follows  necessarily,  that  tbe  money 
must  be  brought  into  Court,  and  the  person  who  admits 
it  to  be  due  may  require  the  Court  to  receive  it.  Whe- 
ther it  will  be  right  to  restrain  proceedings  at  law  is 
another  question,  on  which  I  propose  to  express  my 
opinion  on  Monday. 


The  Master  of  the  Rolls. 

July  16.  In  this  case,  I  am  of  opinion  that  upon  the  money 

being  paid  into  Court,  the  injunction  must  go  to  restrain 
the  Defendants,  the  directors  of  the  Family  Endowment 
Society,  from  prosecuting  their  action  against  the  De- 
fendant Greenacre. 


I  have  already,  upon  more  than  one  occasion,  ex- 
pressed my  opinion  that  this  is  a  proper  suit  for  raising 
the  legacy  of  1,000/.,  and  for  obtaining  a  declaration  of 
the  rights  of  the  persons  entitled  to  it.  This  being  so, 
if  the  Defendant,  upon  whose  estate  this  sum  is  charged, 
pays  the  amount  into  Court,  I  cannot  allow  him  to  be 

vexed 
(a)  17  Bern.  110. 
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vexed  by  two  proceedings  in  respect  of  the  same  matter. 
Although  he  is  not  the  party  moving,  the  Court  will  not 
put  him  to  the  expense  of  filing  a  bill  for  accomplishing 
that  which  may  readily  and  properly  be  done  in  the 
course  of  the  present  suit.  This  Court  is  also  in  the 
habit  of  interfering  where  the  remedy  is  more  complete 
in  equity  than  it  is  at  law.  Now  it  is  not  easy  to  con- 
ceive a  more  inconvenient  or  vexatious  proceeding  than 
that  of  entry  on  the  lands  of  the  Defendant  Gree nacre 
under  a  judgment,  and  the  receipt  of  the  rent  and 
profits  of  the  land  until  the  1,000/.  is  paid,  which  sum 
this  Court  would  raise  at  once  by  a  sale  or  mortgage 
of  the  estate. 
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I  do  not  know  that  this  Court  ever  takes  into  con- 
sideration the  ulterior  consequences  which  may  in- 
directly spring  from  the  payment  of  the  money  into 
Court  Trustees  with  a  power  of  sale  may,  at  their 
discretion,  alter  the  character  of  the  property,  and  may 
divert  the  course  of  devolution  of  it  from  the  heir  at 
law  to  the  next  of  kin ;  but  this  Court  does  not,  in 
consequence  of  this,  restrain  or  enforce  the  exercise  of 
any  such  discretion. 

This  is,  in  my  opinion,  a  proper  suit  to  raise  the 
legacy  charged  upon  the  real  estate,  and  I  cannot 
refuse  to  entertain  it,  or  refuse  to  protect  the  owner  of 
the  property  from  being  harassed  by  double  proceed- 
ings, merely  because  the  effect  of  my  entertaining  this 
case  (about  which,  in  an  ordinary  case,  no  question 
could  arise)  may  have  the  effect  of  giving  a  married 
lady  an  equity  to  a  settlement,  which  she  would  not 
otherwise  obtain. 


I   must,  therefore,  on   the  payment  of  the  sum  of 
1,000/.  into  Court  by  the  Defendant  Greenacre,  restrain 

1  1  2  the 
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the  action  brought  against  him  by  the  directors  of  the 
Family  Endowment  Society,  and  the  costs  of  the  motion 
must  be  the  costs  in  the  cause. 


Note. — This  decision  was  affirmed,  on  appeal,  by  Lord  Campbell, 
L.  C.  on  the  13th  of  December,  1860.  The  cause  was  heard  on  the 
16th  March,  1861,  when  the  whole  fund  was  ordered  to  be  settled. 


July  16. 

Executor 
charged,  on 
further  con- 
sideration, 
with  interest 
on  balances 
retained  in  his 
hands  for 
various  pe- 
riods, varying 
from  670  to 
220  days. 


JOHNSON  v.  PRENDERGAST. 

rpHE  testator  died  on  the  25th  of  June]  1857,  and  the 
common  administration  decree  having  been  made, 
the  Chief  Clerk  found  the  executor's  receipts  to  be 
4,184/.  and  his  payments  4,146/.,  leaving  a  balance  of 
38/.  due  from  him.  He  also  found  that  the  residuary 
legatees  had  sought  to  charge  the  executor  with  interest 
on  the  following  balances  retained  in  his  hands : — 


On  623L  from  the  30th  July,  1857, 
„  949/.        „        llth January 
„  304/.        „        21st  June, 
„     28JL        „        14th  October,  1858, 


r,  1857,  \  To  the  1st  June,  t  i 

tary,  1858,  I  1859,  when  the  I   , 

>,  1858,  J  money  was  paid  |  J 

>A#r    1 R5R  '  intn  flrtiirt  V  < 


To  the  1st  June,    /  670  day*. 
1859,  when  the  J   505    „ 
money  was  paid    |  344    „ 
into  Court,  *  229    „ 


This  amounted  in  the  whole  to  110/.;  but  it  appear- 
ing to  be  matter  for  further  consideration,  the  Chief 
Clerk  bad  not  dealt  with  the  subject. 

The  case  came  on  for  further  consideration,  and  the 
question  was,  whether  the  executor  ought  now  to  be 
charged,  the  point  not  having  been  stated  in  the  bill  or 
adverted  to  in  the  decree. 


Mr.  Shebbeare,  for  the  Plaintiff,  a  legatee. 
Mr.  Wickens,  for  the  residuary  legatees. 


Mr. 
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Mr.  Southgate,  for  the  executor. 

Forbes  v.  Ross  (a)  ;  Turner  v.  Turner  (b) ;  Davenport      *°™«>* 
v.  8tafford(c)  were  cited,  and  seeHolgate  v.  Haworth(d)\  Presderoast. 
Stafford  v.  fUdon  (*). 


7%e  Master  of  the  Rolls. 

The  executor  must  pay  interest  on  the  balances  at 
41.  per  cent. 

(«)  2  Cos,  113.  (<i)  17  Ban*.  269. 

(6)  1  Jae.  4*  W.  39.  (e)  23  Beav.  386. 


6)  1. 
c)  14 


(r)  14  Bfcr*.  319. 


GILLIAT  v.  GILLIAT. 

July  20. 

rpHE  testator,  by  his  will,  dated  the  24th  or  June,  A  testator  be- 

1      1857,  bequeathed  as  follows :-  VS^£ 

And  I  give  to  my  said  trustees  "  my  20,000  dollars  ^1^1^ 

Virginia  6  per  cent,  stock,  my  10,000  dollars  Alabama  He  had,  prior 

5  per  cent,  stock,  and  my  10,000  dollars  Indiana  5  per  ™8'e88^J  t*|iat 

cent  stock,  with  all   interest  that  may  have  accrued  amount,  bur, 

thereon,  respectively,  and  which  shall  be  unpaid  at  the  had  been    ' 

time  of  my  death,  upon  the  trusts  following":—  ^ooo  ol" tha°t 

stock,  some  2} 
These  trusts  were  for  the   benefit  of  his  daughter  per  cent.  In- 

Mary  Ann  Gilliat,  and  afterwards  for  her  children.         an(j  80me 

canal  stock,  all 
of  which  he  re* 

The  testator  died  on  the  28th  of  January,  1860.  tained  until 

t      his  death. 
111  Held,  that  the 
5,000  dollars 
alone  passed. 
When  a  testator  has  stock  wbich  accurately  answers  the  description  in  his  will, 
though  different  in  amount,  the  description  will  not  be  extended  to  stock  of  a  different 
description. 
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1860.  In  regard  to  the  Indiana  stock,  the  testator  neither 

at  the  date  of  his  will  nor  at  his  death  possessed  so 
much  as  10,000  dollars  Indiana  5  per  cent,  stock.  The 
testator  had,  however,  formerly  possessed  10,000  dollars 
in  that  stock,  which  he  had  purchased  in  1837 ;  but 
before  the  date  of  his  will,  under  arrangements  made  by 
him  with  the  state  of  Indiana  and  the  Wabash  and  Erie 
Company,  the  testator,  at  the  date  of  his  will,  had  become, 
and  was  thenceforth  and  down  to  the  time  of  his  death 
continued  to  be,  possessed  of  or  entitled  to  the  follow- 
ing sums  of  stocks  : — 5,000  dollars  Indiana  state  stock, 
bearing  interest  at  the  rate  of  5  per  cent,  per  annum 
from  the  1st  of  January,  1853  (which  was  received  by 
the  testator  in  lieu  of  a  moiety  of  the  principal  of  the 
10,000  dollars  original  Indiana  stock);  1,900  dollars 
Indiana  state  stock,  tearing  interest  at  the  rate  of  2}  per 
cent,  per  annum  from  the  1st  of  January,  1853  (which 
was  received  by  the  testator  in  lieu  of  interest  in  arrear 
or  unpaid  on  the  same  moiety) ;  5,000  dollars  Wabash 
and  Erie  canal  stock,  bearing  interest  at  5  per  cent, 
per  annum  from  the  1st  of  January,  1853  (which  were 
received  by  the  testator  in  lieu  of  the  other  moiety  of 
the  principal  of  the  said  10,000  dollars  original  Indiana 
stock) ;  1,500  dollars  "  special  canal  stock"  of  the 
same  company,  bearing  interest  at  5  per  cent,  per  annum 
from  the  1st  of  January,  1853,  and  1,500  dollars  "de- 
ferred special"  canal  stock  of  the  same  company,  also 
bearing  interest  at  5  per  cent,  per  annum  from  the  1st 
of  January,  1853  (which  two  last-mentioned  sums  of 
canal  stock  were  received  by  the  testator  in  lieu  of 
interest  in  arrear  or  unpaid  on  the  last-mentioned  moiety 
of  the  said  10,000  dollars  original  Indiana  5  per  cent. 
6tock). 

The  Plaintiff,  the  daughter,  submitted,  that  the  several 
sums  of  Indiana  stock  and   Wabash  and   Erie  .canal 

stock 
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stock  of  which  the  testator  was  possessed  or  entitled  to        1860. 

at  his  death,  passed  by  and  were  subject  to  the  bequest 

in  his  will  contained  of  "  his  10,000  dollars  Indiana 

5  per  cent,  stock,  with  all  interest  due  and  unpaid  at      Gilliat. 

the  time  of  his  death'*  and  thereafter  to  accrue  due. 

Mr.  T.  Stevens,  for  the  Plaintiff,  and  Mr.  C.  Phillips 
in  the  same  interest,  argued  that  all  the  stock  substituted 
for  the  10,000  dollars  passed  by  this  bequest.  They 
relied  on  King  v.  Wright  (a),  where  a  testatrix  by  will, 
made  in  October,  1836,  reciting  that  she  had  200/. 
Reduced  Annuities  in  her  name,  bequeathed  it  to  her 
nephew  and  niece.  In  August,  1836,  she  had  200/. 
Reduced  Annuities,  but  she  then  sold  them  and  bought 
25/.  Long  Annuities.  Vice-Chancellor  of  England 
held,  that  there  was  a  mere  misdescription,  and  that  the 
Long  Annuities  passed. 

So,  in  Penticost  v.  Ley(b)t  a  testatrix  bequeathed 
1,000/.  Long  Annuities,  "then  standing  in' her  name." 
She  had  no  Long  Annuities,  but  had  1,000/.  Reduced 
Annuities  in  trust  for  her,  besides  3,738/.  Consols.  It 
was  held  that  the  Reduced  Annuities  passed.  Again, 
in  Gallini  v.  Noble  (c),  there  was  a  bequest  of  all  the 
testator's  money  in  the  Bank  of  England;  it  was  held 
to  pass  stock  in  the  funds,  the  testator  never  having  had 
any  cash  in  the  bank. 

Mr.  Osborne,  contra,  was  stopped. 

The  Master  of  the  Rolls. 

I  think  the  case  is  clear  both  on  principle  and  au- 
thority. 

Here 

(a)  14  Sim.  400.  (r)  3  Mtriv.  691. 

16)  2  Jac .  $  W.  207. 
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Here  there  m  an  accurate  description  of  stock  which 
the  testator  bad  at  the  date  of  his  will,  but  it'happens 
to  differ  in  amount  Thjrt  is  not  sufficient  to  pass  any 
other  species  of  stock  of  a  different  denomination.  If 
he  had  had  no  five  per  cents.,  it  might  be  a  question 
what  he  intended,  and  probably  the  two  and  a-half  per 
cents,  would  have  passed,  but  that  question  does  not 
arise  here. 

There  can  be  no  doubt  that  where  there  is  stock 
answering  the  description  in  the  will,  though  differing 
in  amount,  that  species  of  stock  alone  passes. 

I  must,  therefore,  declare,  that  only  5,000  dollars 
Indiana  5  per  cent.,  which  the  testator  had  at  death, 
alone  passed  under  this  gift. 


Note. — See  Lindgreen  v.  Lindgreen,  9  Beav.  358 ;  Selwood  ▼.  Mild- 
may,  3  Vet.  306;  Waters  v.  Wood,  5  De  G.  if  Sm.  720;  Dobton  v. 
Waterman,  3  Vet.  303 ;  Door  ▼.  Geary,  1  Vet.  ten.  255  j  QutnneU 
▼.  Turner,  13  Beav.  240;  Drake  v.  Martin,  23  Beav.  89. 
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THE  ATTORNEY-GENERAL  v.  GOULD.  April  so. 

3%  1,2,28. 

THE  question  raised  in  this  suit  was  one  which  had  The  trusts  de- 
i  •,   ,    i    ^  •  ,•  ^  «        claredofa 

Jong  agitated  the  various  congregations  of  Far-  chapel  were 

ticular  Baptists,  and  had  reference  to  the  doctrine  of  "  *?rbthefiU8ef 

"  strict  communion,"   as  distinguished  from   "  free  or  a  congregation 
•       »  of  Particular 

open  communion.  BapSto?"  The 

congregation 
The  case  came  before  the  Court  upon  an  information  wge™  t^doc- 
and  bill  instituted  at  the  relation  of  the  trustees  and  two  trine  of  strict 
members  of.  a  chapel  at  Norwich  belonging  to  the  con-  munion.    On 

gregation  of  "  Particular  Baptists'9  on  behalf  of  them-  an  information 
66  .  and  bill  to  re- 

selves  and  all  other  persons  interested  in  the  trust  pro-  strain  the  prac- 

perty,  against  the  minister  and  the  other  trustees.  !?*lif„!!£l  •„ 

■       J'    o  communion  in 

the  chapel,  the 
It  complained  of  certain  innovations  in  the  practice  of  evidence1  came 

administering  the  holy  sacrament  in  the  chapel,  and  to  the  conclu- 
,«  .  t,  .  i-iiiij.  **on  that  each 

raised  the  question  whether,  consistently  with  the  deed  of  congregation 

endowment,  the  holy  communion  might  be  administered  u  ^teh^d 

to  persons  who  had  not  been  baptized  by  immersion  a  right  to  regu- 

upon  profession  of  faith,  although  in  all  essential  par-  vracifce  «- 

ticulars  they  agreed  in  the  doctrines  of  the  full  members  cept  as  to 

r  .i     ,     i         i  essential  and 

Of  that  Chapel.  fundamental 

1 1  doctrines  of 

their  faith. 

That  the  doc- 
trine is  dispute  was  not  one  of  that  character,  but  was  an  open  question,  and  that  the 
majority  of  foil  members  might,  notwithstanding  a  contrary  usage  since  1746,  alter 
the  practice  in  respect  of  communion,  and  adopt  the  practice  of  free  communion  or  of 
strict  communion,  as  they  should,  from  time  to  time,  think  fit  to  determine. 

In  cases  of  charity,  usage  is  only  important  where  there  is  an  absence  of  any  instru- 
ment of  endowment,  or  where  the  words  of  the  instrument  produced  are  ambiguous. 
In  such  cases,  usage  constitutes  presumptive  evidence  of  the  trusts  on  which  the  charity 
was  established ;  but  when  the  deed  of  foundation  is  produced,  and  is  precise,  that 
presumption  is  excluded. 
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Attorney- 
General 
v. 
Gould. 


It  appeared  that  in  1 746,  a  messuage  and  premises, 
situate  in  the  parish  of  Saint  Mary  Coslany,  in  the  city 
of  Norwich,  were  purchased  by  means  of  moneys  raised 
and  advanced  by  the  several  members  of  the  congrega- 
tion of  Particular  Baptists  within  that  city,  and  were 
conveyed  to  four  trustees  in  fee. 


By  a  deed  poll,  dated  the  24th  of  November,  1746, 
under  the  hands  and  seals  of  the  four  trustees,  after 
reciting  the  conveyance  and  purchase,  the  four  trustees 
severally  declared  and  agreed,  that  the  messuage,  tene- 
ment or  dwelling-house  and  all  other  the  premises 
therein  comprised  or  mentioned  were  purchased  for  and 
intended  as  a  place  of  public  worship  for  the  congrega- 
tion of  Particular  Baptists  within  the  city  of  Norwich  for 
the  time  being,  and  that  they  and  their  heirs  then  were, 
and  at  all  times  thereafter  should  stand  seised  of  the 
messuage  and  premises,  in  trust  to  and  for  the  use  and 
benefit  of  the  congregation  of  Particular  Baptists  within 
the  city  of  Norwich  for  the  time  being,  and  that  the 
same  premises  should  be  always  held  and  enjoyed  for 
and  as  their  place  of  public  worship,  and  that  the  money 
advanced  and  paid,  as  well  for  the  purchase  of  as  for  the 
reparations  and  alterations  done  and  made  in  and  about 
the  same  premises,  had  been  raised  and  paid  by  the 
members  of  the  congregation.  And  to  the  intent  that 
the  said  messuage  and  premises  might,  at  ill  times 
thereafter,  be  kept  and  preserved  for  the  use  and  benefit 
of  the  congregation,  provision  was  made  for  the  appoint- 
ment of  new  trustee?,  who  were  to  hold  the  premises  in 
trust  and  for  the  use  and  benefit  of  the  congregation  of 
Particular  Baptists  within  the  city  of  Norwich  for  the 
time  being,  and  so  as  the  messuage  and  premises  might 
be  always  held,  used  and  enjoyed  as  a  place  of  public 
worship  of  Almighty  God  for  the  congregation  for  the 
time  being. 

As 
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As  to  the  term  "  Particular  Baptist,'9  used  in  this 
trust  deed,  the  information  explained  that  the  word 
"  Baptist"  denoted  an  adult  or  person  having  attained 
to  sufficient  reason,  who,  at  his  baptism,  had  been,  not 
sprinkled  with,  but  wholly  immersed  in  water,  after 
giving  satisfactory  proof  of  repentance  towards  Ood  and 
faith  in  Jesus  Christ  for  salvation,  and  that  the  addi- 
tional word  "  Particular9*  had  reference  to  the  Calvin* 
istic  doctrine  of  particular  redemption,  limited  to  the 
elect,  as  opposed  to  the  Arminian  doctrine  of  general 
redemption. 


1860. 

Attorney- 
General 

v. 
Gould. 


The  information  alleged,  that  the  admission  of  mem- 
bers into  this  congregation  had  been  a  solemn  or  public 
act  of  the  church,  which  uniformly  made  immersion, 
upon  proof  given  or  profession  made  of  repentance 
towards  God  and  faith  in  the  Lord  Jesus  Christ,  a  pre- 
requisite or  condition  to  such  admission.  That,  from 
time  to  time,  this  congregation  had  received  to  occasional 
communion  therewith,  in  the  celebration  of  the  Lord's 
Supper,  Particular  Baptists  not  full  members  thereof, 
but  that  no  person  had  been  allowed  to  participate  in 
the  communion  of  the  Lord's  Supper  without  having 
been  first  immersed,  upon  profession  or  proof  given  of 
repentance  and  faith.  That  this  congregation  has  con- 
stantly maintained  strict  communion ;  that  is,  had  re- 
stricted communion  in  the  Lord's  Supper  to  persons 
(being  in  full  or  occasional  communion  with  the  said 
congregation)  immersed  as  aforesaid,  and  otherwise 
coming  within  the  definition  of  Particular  Baptists. 
That  the  usage  and  practice  had  been  constant  and 
uniform  in  allowing  no  persons  to  communicate  in  the 
Lord's  Supper  at  the  chapel  but  such  as  were  Particular 
Baptists,  and  as  had  been  admitted  to  be  members  of  or 
received  into  full  or  occasional  communion  with  the 
congregation,  and  that  it  had  ever  been  wholly  contrary 

to 
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to  their  principles  and  to  the  practice  to  hold  church 
communion  with  individuals  not  bong  so  baptized,  and 
that  the  admission  of  such,  necessarily  involved  the  ex- 
clusion of  those  who  adhere,  to  strict  Baptist  fellowship, 
and  for  whom  alone  the  chapel  was  exclusively  intended. 

The  information  stated,  that  in  1845,  the  Reverend 
William  Brock,  the  minister,  instituted  a  second  monthly 
service  in  the  chapel,  at  which  he  administered  the  Lord's 
Supper  to  persons  not  duly  baptized  as  aforesaid,  which 
took  place  on  the  third  Sunday  in  the  month,  the  ser- 
vice on  the  first  Sunday  in  the  month  being  still  reserved 
for  baptized*persons  only. 

In  the  year  1849,  the  Defendant  Gould  was  ap- 
pointed minister  in  the  place  of  Brock. 


That  no  other  material  innovation  in  the  practice 
occurred  until  1857,  when  permission  was  purported  to 
be  given  to  Elizabeth  Bayes  to  be  received  at  the  Lord's 
Supper  on  the  first  Sunday  in  the  month  as  a  member 
of  this  church  or  congregation,  on  the  ground  of  her 
willingness  to  be  thereafter  baptized ;  and  on  the  first 
Sunday  in  April,  1857,  persons  who  were  not  Par* 
ticular  Baptists,  nor  even  baptists  at  all,  were  actually 
admitted  to  communicate  in  the  Lord's  Supper  at  the 
chapel,  when  the  congregation  was  assembled. 

That  the  effect  of  these  innovations  had  been,  to  ex- 
clude from  church  communion  and  the  benefits  of  the 
trusts  various  members  of  the  congregation  of  Parti- 
cular Baptists,  for  whom  the  chapel  was  exclusively 
designed  and  put  in  trust,  and  that  if  allowed  to  con- 
tinue, would  destroy  the  congregation  established  or 
regulated  by  the  trust  deed. 

The 
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The  information  prayed  a  declaration,  that  according 
to  the  true  construction  of  the  trust  deed,  none  but  such 
as  have  been  baptized  by  iitfmersion,  after  proof  of 
repentance  towards  Ood  and  faith  in  Jesus  Christ,  and 
who  profess  the  doctrine  of  limited  or  particular  redemp- 
tion, are  entitled  to  the  benefits  of  the  said  trust  or 
to  admission  into  the  church  congregation  or  chapel. 
It  prayed  an  injunction  to  restrain  the  minister  from 
admitting  to  church  communion  or  any  act  of  church 
communion  and  particularly  from  administering  the 
Lords  Supper  to  any  persons  not  being  such  baptized 
believers  or  Particular  Baptists  as  thereinbefore  men* 
tioned ;  and  to  restrain  the  Defendants  from  allowing 
the  chapel  to  be  used  by  any  person  not  being  such 
baptized  believers  or  Particular  Baptists.  It  also 
prayed  that  the  minister  and  trustees  might  be  removed 
and  for  the  appointment  of  others  in  their  place. 


1860. 

Attohnet- 
Gbneral 

9. 

Gould. 


The  Defendants  insisted  on  their  right  to  continue 
the  practice  complained  of,  and  that  the  question 
between  open  and  strict  communion  in  congregations 
of  Particular  Baptists  had  always  been  considered  and 
recognized  as  an  open  question. 

The  evidence  on  these  matters  and  the  discussions 
respecting  them  are  omitted,  as  quite  inappropriate  to  a 
legal  work. 


Mr.  R.  Palmer  and  Mr.  G.  L.  Russell,  for  the 
Relators  and  Plaintiffs,  argued,  that  neither  the  right  of 
membership  or  of  communion  could  be  imparted  to  any 
persons  who  were  unbaptized  according  to  the  tenets 
of  Baptists,  without  a  violation  of  the  trusts  of  the  deed 
of  1746.  That  the  evidence  shewed,  that  this  congrega- 
tion had  down  to  1845,  adhered  to  the  doctrine  of  strict 
communion,  and  that  no  innovation  had  taken  place 

until 
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until  that  year.  That  the  usage  and  practice  must  be 
still  observed,  and  that  it  was  not  competent  to  the 
governing  body,  or  to  the  majority  of  the  members, 
to  effect  a  change  in  a  fundamental  and  essential 
doctrine,  so  as  to  exclude  from  the  benefit  of  the  trust 
those  who  held  to  an  opposite  doctrine. 

Mr.  Haddan  and  Mr.  Lindley,  for  two  trustees,  who 
took  no  part  in  the  discussion. 

Sir  Hugh  Cairns  and  Mr.  A.  G.  Marten,  for  all  the 
other  Defendants,  submitted,  as  matters  of  fact,  first, 
that  before  and  at  and  since  the  date  of  the  deed  of  1746, 
a  congregation  of  Particular  Baptists  might,  in  entire 
consistency  with  its  title  to  that  name,  adopt  the  prac- 
tice of  open  communion.  Secondly.  That  the  question 
whether  a  particular  congregation  would  adopt  that 
practice  or  not,  was  intra  vires  of  the  congregation,  and 
one  to  be  decided  by  a  majority  of  the  congregation 
from  time  to  time  as  they  thought  fit.  Thirdly.  That 
a  congregation  of  Particular  Baptists  might  adopt  the 
practice  of  open  communion  at  one  time,  and  afterwards 
change  its  views  and  adopt  the  practice  of  strict  com- 
munion ;  and  again,  if  they  so  pleased,  revert  to  the 
practice  of  open  communion  as  before.  That  such 
changes  might  take  place,  and  did  take  place,  from 
time  to  time,  in  Baptist  -congregations,  without  the 
slightest  sacrifice  of  their  title  to  be  called  "  Congre- 
gations of  Particular  Baptists." 

They  deduced  from  these  propositions  of  fact  the 
following  propositions  of  law.  First.  That  a  gift  or  a 
devotion  of  property  to  a  congregation  of  Particular 
Baptists,  at  a  particular  place  for  the  time  being,  was  a 
gift  or  a  devotion  to  such  a  congregation  with  this  power 
of  change  as  to  the  doctrine  of  communion,  and  subject 
to  all  the  consequences  of  the  exercise  of  such  a  power. 

Secondly. 
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Secondly.  That  the  fact  that  a  congregation  so  circum- 
stanced had,  for  a  certain  number  of  years,  adhered  to 
the  practice  of  strict  communion,  did  not  deprive  the 
majority  of  the  Congregation  of  its  right  to  change  that 
practice,  if  it  thought  fit.  Thirdly.  That  this  was  pecu- 
liarly so,  in  a  case  where  the  Relators  themselves  ad- 
mitted that  there  was  reposed,  in  every  congregation 
of  Particular  Baptists,  an  absolute  power  to  regulate  its 
church  governments  and  practice.  Fourthly.  That  the 
introduction  of  persons  to  open  communion  was  not  the 
right  or  privilege  of  the  persons  so  introduced,  but  one 
which  the  congregation  had  a  right  to  confer  on  persons 
who  had  not  become  full  members  of  the  church. 


1860. 

Attorn  by- 
General 

v. 
Gould. 


They  stated  that  the  Defendants,  who  substantially 
represented  an  overwhelming  majority  of  this  congrega- 
tion, admitted  that  no  person  ought  to  be  admitted  a 
member  of  this  congregation,  unless  he  had  been  bap- 
tized on  a  profession  of  faith,  and  that  they  did  not 
contend  for  the  right  of  forcing  any  members  of  the 
congregation,  who  felt  conscientious  scruples  as  to 
open  communion,  to  attend  that  open  communion  to 
which  they  object;  on  the  contrary,  that  they  had 
the  opportunity  of  having,  to  the  same  extent  which 
they  ever  had,  a  strict  communion  service,  at  which 
none  but  members  of  the  congregation  were  present. 
But  they  contended  that  the  majority  of  the  members 
of  this  congregation  had  a  right  to  say,  that  believers 
otherwise  qualified,  although  not  baptized  believers  at 
the  time,  might  yet  be  invited  to  that,  which  is  one  part 
of  the  communion  of  believers,  namely,  to  the  partaking 
of  the  Lord's  Supper. 


They  argued  that  the  doctrine  of  strict  and  close 
communion  had  been  regarded  as  an  open  question 
amongst  Baptists  for  nearly  a  century  before  the  date 

of 
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of  the  trust  deed,  and  that  if  there  had  been  any  inten- 
tion to  restrict  the  practice  in  this  cbapel,  it  would 
have  been  distinctly  provided  for  by  the  deed  itself. 
That  the  practice  bad  fluctuated  from  time  to  time  in 
other  congregations  of  Particular  Baptists,  which  proved 
that  it  was  not  an  essential  or  fundamental  doctrine 
amongst  Particular  Baptists,  so  as  to  deprive  the  con- 
gregation of  the  power  of  varying  its  practice  from  time 
to  time. 


They  pointed  to  the  effect  of  the  success  of  the 
doctrine  insisted  on  by  the  Informants,  which  would  be, 
to  exclude  even  the  children  of  the  strict  members  of  the 
congregation  from  the  use  of  the  chapel. 

Mr.  R.  Palmer,  in  reply,  referred  to  Lady  Hewky's 
Case  (a),  in  which  a  charity  had  been  created  in  1704 
for  Nonconformists,  and  although  a  change  had  since 
taken  place  in  the  doctrines  of  the  majority  of  the  trus- 
tees in  regard  to  the  Trinity,  yet  this  Court  excluded 
Unitarians  from  the  benefit  of  the  trust. 


T/ie  Master  of  the  Rolls. 

May  28.  The  question  brought  before  me  on  this  Information 

is,  whether,  having  regard  to  the  trusts  of  a  deed  esta- 
blishing, for  the  use  of  Particular  Baptists,  the  chapel 
in  tbe  city  of  Norwich,  that  building  may  be  opened 
and  employed  for  the  reception  of  communicants  who 
have  not  been  baptized  by  immersion  upon  a  profession 
of  faith,  although,  in  all  other  essential  particulars, 
whether  in  faith,  in  doctrine,  or  in  holiness  of  life  and 
conversation,  they  concur  with  those  who  are  the  full 

members 
(a)  Attorney-General  v.  Shore,  6  Simom,  460,  and  9  CI.  $  Fin.  &&&• 
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members  of  that  church.  In  other  words,  whether 
strict  communion  is  to  be  the  future  rule  in  the  practice 
of  this  chapel,  or  whether  the  communion  is  to  be  open 
to  all  those  who  profess  the  same  doctrine,  and  act  in 
such  a  manner  as  to  shew  that  their  professions  are  not 
mere  empty  words,  and  who  may  apply  to  participate 
in  such  communion,  although  they  have  not  been  bap- 
tized by  immersion  on  a  profession  of  faith. 


Attorney- 
General 
v. 
Gould. 


The  question  has  been  argued  before  me  with  great 
learning  and  ability,  and  at  considerable  length;  but 
the  question  I  have  to  determine  is,  in  my  opinion,  con- 
fined within  very  narrow  limits.  It  does  not  lie  within 
my  province  (nor  have  I  any  desire)  to  look  beyond  the 
law  of  the  case,  or  to  consider  what  may  be  the  con- 
sequences of  my  decision  on  the  large  and  influential 
class  of  Dissenters  comprised  within  this  denomination, 
and  which  has  always  contained  amongst  its  members 
men  possessed  of  great  learning  and  varied  attainments. 
Neither  am  I  at  liberty  to  speculate  upon,  or  to  examine 
the  various  passages  of  scripture  which  relate  to  this 
subject  for  the  purpose  of  ascertaining  what  might  be, 
in  my  opinion,  if  the  matter  were  res  integra,  the  prac- 
tice most  in  accordance  with  Divine  writ. 

I  am  simply  to  determine  a  legal  question,  which  is, 
whether,  having  regard  to  the  terms  of  the  deed  founding 
this  chapel,  free  communion  is  to  be  henceforth  inter* 
dieted  in  the  practice  of  its  members. 


The  words  of  the  deed  are  these:— "The  premises 
were  purchased  for  and  intended  as  a  place  of  public 
worship  for  the  congregation  of  Particular  Baptists 
within  the  city  of  Noxpich  for  the  time  being,"  and  that 
the  trustees  "  and  their  heirs  then  were,  and  at  all  times 
thereafter  should  stand  seised  of  the  said  messuage  and 

vol.  xxvin— in.  k  k  premises 
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premises  in  trust  to  and  for  the  use  and  benefit  of  the 
congregation  of  Particular  Baptists  within  the  city  of 
Norwich  for  the  time  being,  and  that  the  same  premises 
should  be  always  held  and  enjoyed  for  and  as  their  place 
of  public  worship/'  That  is  the  whole  of  the  trust  of 
the  deed. 


The  trust  therefore  being  for  the  use  and  benefit  of 
Particular  Baptists,  I  am  bound  to  inquire  whether  the 
doctrine  and  faith  of  Particular  Baptists  excluded  the 
practice  of  free  communion. 


Before  examining  this  question,  it  is  proper  to  observe, 
that  the  mode  in  which  this  free  communion  is  adminis- 
tered at  present  in  this  chapel,  and  the  full  extent  to 
which  it  is  proposed  to  extend  the  administration  of  it 
for  the  future,  in  case  the  practice  be  not  stopped  by  the 
injunction  of  this  Court,  is  this  : — The  sacrament  is  so 
administered  that  it  does  not  involve  any  necessity,  on 
the  part  of  those  members  of  the  church  who  dissent 
from  that  practice,  that  they  should  participate  in  any 
communion  which  is  administered  to  believing  and 
orthodox  Christians  who  have  not  been  baptized  by 
immersion.  Neither  does  it  make  it  necessary  that,  by 
abstaining  from  so  participating,  they  should  be  com- 
pelled to  abstain  from  the  communion  administered  to 
members  of  the  church  who  have,  one  and  all,  received 
the  rite  of  baptism  by  inlmersion  upon  a  profession  of 
faith.  The  practice  is,  that  separate  and  appropriate 
occasions  are  fixed  for  the  communion  exclusively  of 
those  who  have  been  baptized  by  immersion  after  a  pro- 
fession of  faith,  while  other  fitting  occasions  are  set 
apart  for  the  communion  of  orthodox  and  devout  Chris- 
tians adopting  the  doctrines  and  faith  of  the  Particular 
Baptists  without  regard  to  the  distinction  whether  they 
have  been  baptized  by  immersion  or  not. 

The 
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The  object  of  this  suit  is  to  restrain  the  minister,  and 
those  who  concur  with  him,  from  using  the  edifice  in 
question  for  the  purpose  of  administering  the  communion 
to  such  persons,  at  such  periods  of  time  and  on  such 
occasions  as  do  not  interfere  with  the  convenience  or 
religious  observances  of  those  who  insist  upon  strict 
communion. 


I860. 

Attorney- 
General 
v. 

Gould. 


The  question  then  that  I  have  to  determine  is,  whether 
{he  minister  of  this  church  shall  be  at  liberty  to  admi- 
nister the  sacrament  to  sincere  and  orthodox  Christians 
professing  the  same  faith,  without  regard  to  the  circum- 
stance of  whether  they  have  been  baptized  by  immer- 
sion after  a  profession  of  faith,  but  so  doing  it  as  not 
to  interfere  with  the  stricter  brethren.  In  other  words, 
I  have  to  determine  whether  the  employment  of  the 
building  by  the  minister  for  this  purpose  is  such  a  per- 
version of  the  objects  and  trusts  for  which  it  was  esta- 
blished, that  is,  whether  it  is  a  violation  of  those  trusts 
which  this  Court  will  interfere  to  prevent. 

In  order  to  determine  this,  the  first  question,  I  have 
to  consider  whether  it  is  a  fundamental  principle  of  the 
faith  of  Particular  Baptists,  that  no  person  shall  be 
allowed  to  participate  in  the  communion  unless  and  until 
he  has  been  baptized  by  immersion  after  a  profession  of 
faith. 


Five  confessions  of  faith  have,  at  various  times,  been 
promulgated,  emanating  from  assemblies  or  congre- 
gations of  Particular  Baptists.  These  are  not  put  for- 
ward by  the  framers  of  them  as  binding  the  whole  body 
to  which  they  are  addressed,  but  they  are  addressed  to 
the  whole  class  of  Particular  Baptists  as  containing 
the  doctrines  which  the  persons  assembled,  each  of 
whom  subscribed  the  confession,  considered  to  be  a  fair 
k  k  2  and 
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and  true  exposition  of  their  faith,  and  which,  as  such, 
might  tend  to  the  union  and  support  of  their  churches, 
and  to  the  dissemination  of  their  doctrines,  and  also  to 
the  removal  of  erroneous  opinions  and  prejudices  enter* 
tained  towards  them  by  other  classes  of  Christians. 

These  confessions  were  signed  by  the  persons  who 
attended  the  assemblies  as  a  test  of  their  approbation. 
Their  views  are  well  expressed  by  themselves  in  the 
publication  of  the  Narrative  of  the  Proceedings  of  the 
Assembly  in  1690,  to  which  I  shall  presently  have  occa- 
sion to  refer.  These  confessions,  therefore,  are  of  high 
value  in  the  consideration  of  this  question  ;  and  it  may 
be  fairly  assumed,  that  nothing  that  was  considered  to  be 
a  fundamental  doctrine  of  their  faith  would  be  omitted 
from  these  confessions.  An  attentive  examination  of 
these  confessions  has  not  enabled  me  to  discover  any- 
thing in  them  which  amounts  to  an  assertion  that  the 
Communion  ought  never  to  administered  to  anyone  who 
has  not  been  baptized  by  immersion  upon  a  profes- 
sion of  faith.  The  nearest  approach  to  this  doctrine  is 
Article  39,  in  the  London  Confession  of  Faith,  which  is 
in  these  words : — 


"  Baptism  is  an  ordinance  of  the  New  Testament, 
given  by  Christ,  to  be  dispensed  upon  persons  profess- 
ing faith  or  that  are  made  disciples,  who,  upon  pro- 
fession of  faith,  ought  to  be  baptized  and  after  to  partake 
of  the  Lord's  Supper." 

But  even  this  does  not  include  the  assertion  of  the 
principle  contended  for  by  the  Informant  and  Plain- 
tiffs, and  the  omission  of  it  from  the  rest  of  the  con- 
fession is  pregnant  with  the  implied  admission,  that  the 
assertion  of  that  doctrine  was  not,  by  the  persons  who 
framed  or  assented  to  that  confession,  considered  to  be 


CASES  IN  CHANCERY. 


497 


a  fundamental   principle   of  the    faith  of   Particular 
Baptists. 

If  I  turn  from  the  confession  of  faith  to  the  written 
opinions  of  the  most  eminent  writers  of  the  Baptist 
persuasion,  I  find  that,  even  in  the  earliest  times,  several 
of  the  most  eminent  professors  of  that  faith,  so  far  from 
holding  this  to  be  an  essential  and  fundamental  doctrine 
of  their  faith,  have  openly  supported  and  written  in 
favor  of  free  communion.  In  1646,  Mr.  Henry  Jessey, 
and  in  the  following  year  Mr.  John  Tombes,  seem  to 
have  adopted  the  doctrine  of  free  or  mixed  communion; 
and  in  1672  and  1673,  the  justly  celebrated  John 
Bunyan  employed  his  most  graphic  and  vigorous  pen 
in  support  of  the  same  doctrine.  The  majority,  no 
doubt,  of  the  ministers  and  congregations  of  the  Par- 
ticular Baptists  were,  at  that  time,  strongly  opposed  to 
this  doctrine ;  and  Mr.  Kiffin,  a  gentleman  of  great 
learning  and  authority,  who  was  John  Bunyans  great 
opponent  on  this  question,  felt  so  warmly  on  the 
subject,  as  sometimes  to  allow  his  zeal  to  overstep  what 
would,  in  modem  controversial  writings,  be  considered 
the  just  limit  of  Christian  charity,  and  therein  ex- 
hibited a  strong  contrast  to  his  opponent.  But  even 
Mr.  Kiffin  and  the  other  ministers  of  that  class  of 
Particular  Baptists  took  no  steps  to  exclude  from  their 
communion  persons  who,  like  John  Bunyan,  adopted 
the  opinion  of  free  or  mixed  communion. 

It  must,  therefore,  be  considered,  that  it  was  not,  by 
those  persons,  even  when  heated  with  the  warmth  of 
controversy,  considered  to  be  a  doctrine  of  a  fundamental 
character,  or  so  essential  as  to  constitute  one  of  the 
necessary  elements  in  the  composition  of  the  faith  of  a 
true  and  sincere  Particular  Baptist. 

The 
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The  next  point  which,  by  the  examination  of  the 
articles  on  this  subject,  I  find  to  be  established  is,  that 
although  in  all  essential  and  fundamental  doctrines  all 
churches  and  congregations  of  Particular  Baptists  con- 
curred, yet  that  in  matters  not  partaking  of  that 
character  not  only  no  one  congregation,  but  not  even 
any  assembly  of  congregations,  considered  itself  at 
liberty  to  dictate  to  any  other  church  or  congregation 
which  might  dissent  from  it  On  the  contrary,  a 
fundamental  doctrine  of  the  Particular  Baptists  seems 
to  have  been,  that  each  separate  congregation  con- 
stituted a  distinct  church  in  itself,  forming  with  the 
other  congregations  entertaining  the  same  opinions,  the 
class  of  Particular  Baptists,  and  together  with  all  other 
classes  of  orthodox  Christians  constituting  the  greut 
church  of  Christ.  Accordingly  this  principle  is  dis- 
tinctly laid  down  in  the  narrative  of  the  proceedings 
connected  with  the  assembly  in  1689,  and  the  confes- 
sion of  faith  there  agreed  to  and  published.  I  read  this 
from  "Ivimey's  History"  (a).  After  stating  what  they 
met  together  for,  and  that  they  began  by  solemnly 
Seeking  the  Lord  by  prayer,  they  state,  they  "did  con- 
clude upon  these  following  preliminaries,  and  lay  them 
down  as  the  foundation  of  this  our  assembly  and  rules 
for  our  proceedings ;  wherein  all  the  messengers  of  the 
churches  aforesaid  in  city  and  country,  as  well  for  the 
satisfaction  of  every  particular  church,  as  also  to  prevent 
all  mistakes,  misapprehensions  and  inconveniences  that 
might  arise  in  time  to  come,  concerning  this  general 
assembly,  do  solemnly  and  unanimously  profess  and 
declare : — 

"  First.  That  we  disclaim  all  manner  of  superiority 
and  superintendency  over  the  churches,  and  that  we 
have  no  authority  or  power  to  prescribe  or  impose 

anything 
(a)  Vol  ],p.  489. 
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anything  upon  the  faith  or  practice  of  any  of  the 
churches  of  Christ.     Our  whole  intendment  is  to  be 

Attoariiy* 

helpers  together  of  one  another  by  way  of  counsel  and      General 
advice  in  the  right  understanding  of  that  perfect  rule  "• 

which  our  Lord  Jesus,  the  Bishop  of  our  Souls,  hath 
already  prescribed  and  given  to  his  churches  in  his  word, 
and  therefore  do  severally  and  jointly  agree." 

I  omit  the  second  for  the  present  and  proceed  to  the 
third. 


"  Thirdly.  That  if  any  particular  offence  doth  arise 
betwixt  one  church  and  another,  or  betwixt  one  par- 
ticular person  and  another,  no  offence  shall  be  admitted 
to  be  debated  among  us  till  the  rule  Christ  hath  given 
in  this  matter  be  first  answered,  and  the  consent  of  both 
parties  had  or  sufficiently  endeavoured." 

"  Fourthly.  That  whatever  is  determined  by  us  in  any 
case  shall  not  be  binding  on  any  one  church,  till  the 
consent  of  that  church  be  first  had  and  they  conclude 
the  same  among  themselves/9 

M  Fifthly.  That  all  things  we  offer  by  way  of  counsel ' 
and  advice  be  proved  out  of  the  word  of  God,  and  the 
scriptures  annexed." 

It  would  therefore  follow,  from  the  establishment  of 
the  principle  here  announced,  that  in  all  matters  at  least 
not  being  fundamental,  it  was  part  of  the  constitution 
and  essence  of  each  church  or  congregation  of  Par- 
ticular Baptists,  that  they  might  regulate  their  practice 
as  they  thought  fit.  The  inference  is  irresistible,  that 
as  the  practice  of  free  or  mixed  communion  was  not  a 
fundamental  point  of  faith,  the  practice  must  be  subject 
to  the  regulation  of  each  church  or  congregation.  Ac- 
cordingly, 
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cordingly,  this  is  distinctly  laid  down  in  the  second 
article  of  the  narrative  which  I  have  already  referred  to 
and  which  I  omitted  in  reading  the  former  paragraphs 
for  the  purpose  of  introducing  it  here.  The  paragraph 
is  in  these  words: — 

"  Secondly.  That  in  those  things  wherein  one  church 
differs  from  another  church  in  their  principles  or  prac- 
tices, in  point  of  communion,  that  we  cannot,  shall  not 
impose  upon  any  particular  church  therein,  but  leave 
every  church  to  their  own  liberty,  to  walk  together  as 
they  have  received  from  the  Lord." 

This  is,  in  my  opinion,  conclusive  on  this  point.  It 
follows  then,  from  what  I  have  stated,  that  in  my 
opinion,  it  is  established,  that  each  congregation  was, 
from  the  earliest  time,  at  liberty  to  regulate  its  practice 
either  to  strict  communion,  or  to  free  or  mixed  commu- 
nion, as  it  might  seem  best  to  such  congregation. 

That  would  dispose  of  the  present  question,  were 
it  not  for  the  consideration  of  the  usage  which  has 
prevailed  on  this  point  in  the  chapel  at  Norwich*  This 
congregation  has  adopted  the  practice  of  strict  com- 
munion from  its  first  institution  until  within  a  very 
short  period  of  the  present  time.  I  have  therefore, 
to  consider,  whether  that  usage  has  precluded  this 
congregation  from  altering  that  practice,  and  from  now 
adopting  the  practice  of  free  or  mixed  communion.  On 
this  point  the  deed  does  not  help  the  Plaintiffs,  because 
the  words  of  it  say  nothing  about  maintaining  the 
existing  practice.  The  words  are  confined  to  the 
maintenance  "as  a  place  of  public  worship  for  the  con- 
gregation of  Particular  Baptists,"  and  the  doctrine  of 
strict  communion,  as  I  have  stated,  is  not  an  essential  or 
fundamental  doctrine  of  the  faith  of  Particular  Baptists. 

It 
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It  must!  in  my  opinion,  be  from  a  misapprehension  of 
the  doctrine  of  the  Courts  of  Equity  with  reference  to 
usage  and  custom,  that  any  one  can  be  brought  to  the 
opinion!  that  previous  custom  will,  in  such  cases,  bind 
the  present  congregation.  Having  regard  to  that 
doctrine,  I  am  at  a  loss  to  understand,  on  what  principle 
it  can  be  fairly  contended,  or  by  what  argument  it  can 
be  reasonably  maintained,  that  a  practice,  not  involving 
fundamental  points  of  faith  and  not  prescribed  by  the 
deed  of  endowment,  can  have  become  so  fixed  by 
custom  as  to  be  incapable  of  alteration,  if  the  majority 
of  that  congregation  shall  be  of  opinion  that  such 
alteration  will  be  more  in  accordance  with  the  faith  they 
profess,  and  more  acceptable  to  the  Great  Being  whose 
ordinance  they  assemble  to  observe.  Usage  is  only 
important,  in  a  legal  point  of  view,  where  there  is  an 
absence  of  any  instrument  of  endowment,  or  where  the 
words  of  the  instrument  produced  are  ambiguous;  in 
such  cases,  usage  constitutes  presumptive  evidence  of 
the  trusts  on  which  the  charity  was  established,  but 
when  the  deed  of  foundation  is  produced,  and  is  precise, 
that  presumption  is  excluded. 


1860. 


Here,  we  possess  an  accurate  knowledge  of  the  object 
of  the  foundation  in  the  words  of  the  deed  of  endowment. 
The  words  of  the  deed  of  endowment  are  precise  and 
involve  all  that  is  essential  for  the  faith  and  maintenance 
of  a  Particular  Baptist  congregation,  but  nothing  further; 
and  if  I  am  right  in  the  conclusion  to  which  I  have  come, 
that  the  practice  of  strict  or  free  communion  forms  no 
part  of  what  is  essential  for  the  faith  and  maintenance 
of  a  congregation  of  Particular  Baptists,  it  follows,  that 
no  rule  on  this  subject  is  prescribed  by  the  deed  of 
foundation. 


I  am  therefore  of  opinion,  that  this  congregation  is  at 

full 
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v^v^h/      if  such  should  be  the  opinion  of  the  majority  of  its  full 
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One  argument  was  addressed  to  me  with  some  force, 
and  which  obviously  presses  strongly  on  the  minds  of 
the  Plaintiffs,  and  on  which  it  is  desirable  that  I  should 
make  a  few  short  observations.  The  argument  is  this : — 
If  this  practice  of  free  communion  be  admitted,  not 
merely  will  strangers  who  have  not  been  baptized  by 
immersion  be  admitted  into  the  church,  to  participate  in 
free  communion,  but,  in  a  short  time,  even  unbaptized 
persons  will  be  introduced  to  the  full  membership  of  the 
church  itself. 

This  is  an  argument,  in  my  opinion,  fallacious  in 
itself,  and  one  to  which  it  is  impossible  for  this  Court  to 
assent.  Assuming  that  the  introduction  of  unbaptized 
persons  into  the  full  membership  of  this  church  will  be 
contrary  to  the  trusts  on  which  the  chapel  was  founded, 
and  assuming  also,  that  the  effect  of  the  introduction  of 
free  communion  will  be  to  induce  the  persons  enter- 
taining that  opinion  to  strive  to  introduce  unbaptized 
persons  into  the  membership  of  the  church,  still,  unless 
the  practice  of  free  communion,  taken  by  itself,  is  a 
breach  of  trust,  this  Court  has  no  right  or  power  to 
interfere.  When  the  breach  of  trust  occasioned  by  the 
introduction  of  unbaptized  persons  into  the  full  mem- 
bership of  the  church  is  committed,  it  will  be  full  time 
to  call  on  this  Court  to  interfere  by  injunction  and  pre- 
vent its  continuance;  but  until  it  is  committed,  this 
Court  cannot  interfere,  by  its  decree,  to  restrain  some- 
thing, not  wrong  in  itself,  but  which  may  possibly  lead 
to  something  which  it  thinks  ought  to  be  prevented. 

In  making  these  observations,  however,  I  beg  to  be 

distinctly 
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distinctly  understood  as  expressing  no  opinion  what- 
ever on  the  point,  not  before  me,  whether  the  practice 
of  free  communion  will  be  likely  to  produce  that  result, 
or  whether,  if  produced,  this  Court  would  interfere.  It 
is  sufficient  for  me  to  know  that  this  is  not  the  point 
before  me,  and  that  the  Defendants  disclaim  any  inten- 
tion of  acting  in  the  manner  imputed  to  them. 
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The  result  is  that,  in  my  opinion,  the  case  of  the. 
Plaintiffs  fails ;  and  I  will,  at  the  desire  of  either  party, 
do  this  :— I  will  either,make  a  declaration  that,  in  my 
opinion,  according  to  the  true  construction  of  the  deed 
of  the  24th  of  November,  1746,  the  full  members  of  the 
church  or  congregation  of  Particular  Baptists  within  the 
city  of  Norwich  are  entitled  to  adopt  the  practice  of 
free  communion  or  of  strict  communion,  as  they  shall 
from  time  to  time  think  fit  to  determine ;  or  in  the  other 
branch  of  the  alternative,  I  will  dismiss  the  information 
simply,  but  in  neither  case  will  I  give  any  costs. 


[Mr.  JR.  Palmer  asked  if  the  attention  of  the  Court 
had  been  directed  to  the  exclusion  of  the  Plaintiffs.] 

The  Master  of  the  Rolls  :  I  do  not  consider  they 
are  excluded.  It  is  shewn  by  the  evidence  that  the 
Plaintiffs  purposely  abstained  from  communion,  in  con- 
sequence of  the  admission  to  the  communion  of  other 
than  members,  and  Sir  Hugh  Cairns  expressly  stated, 
that  the  Defendants  would  be  very  glad  if  the  Plain- 
tiffs would  return ;  but  if,  notwithstanding  that,  they 
abstain  entirely  from  communion,  the  rules  which  pre- 
scribe the  consequences  which  follow  on  such  conduct 
most  be  adopted  in  this  as  in  any  other  case* 
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A  testator  had  -py  the  marriage  settlement  of  the  Reverend  darks 

a  power  to  ap-     W\  ^ 

point  the  pro-    "^     Proby,  made  in  1814,  a  policy  effected  by  him  on 

poHcyonhis     *"8  own  ^e  'n  The  Equitable  Assurance  Company,  for 

life  amongst     the  sum  of  5,000/.,  and  which  he  thereby  covenanted  to 

by  writing  or    keep  up,  was  assigned  by  him  to  trustees,  upon  trust,  after 

wl!!\  ?y  h"    ^e  death  of  Charles  Proby  and  his  wife,  if  there  should 

will  he  be-  J  • 

queathed  all     be  any  children  of  Charles  Proby  and  Frances  his  wife, 

estateT^  ^a*  ^e  *rustee8  should  pay,  transfer  and  assign  the 

daughter  F.  trust-moneys,  stocks,  funds  and  securities  arising  from 

pora^eous6"1  l^e  sa'd  P°^cy  toi  between  or  amongst  one  or  more  of 

writing,  un-  such  child  or  children,  at  such  time  or  times  and  in 

headed'1  me*  manner  and  in   such  proportions  as    Charles  Proby 

""""andum,"  should,  "  by  any  deed,  or  writing,  or  by  his  last  will, 

tions  to  F.  as  give,  direct  or  appoint  the  same,  and  in  default  of  such 

perty  android  #^'  direction  or  appointment,"  upon  trust  to  transfer 

"  the  money  the  trust  moneys  amongst  such  children. 

from  the  Equi- 

OffillTl'Zd  There  was  issue  of  CharUs  Proby  by  Frances  his 
have  equally  wife  five  children  only,  namely,  Charles  John  Proby, 
tween  my"        Churchill  Proby,  the  Plaintiff  Frances  Susan  Proby, 

daughters  F.  Gertrude  Mary  Proby  and  Agnes  Mary  Proby,  all  of 

u.  and  A.,  . 

and  it  also  ex-  whom  attained  the  age  of  twenty-one  years. 

pressed  his 

wish  that  his         Mrs.  Proby  died  in  1843. 
two  sons  * 

certain  inte-         h*  August,  1844,  Gertrude  Mary  Proby  married  Ed- 

rests  out  of  his  War(j[  Nathaniel  Conant,  and  by  a  deed  poll  dated  the 
own  property.  '  J  r 

He  Id,  first,  26th 

that  the  tes- 
tator must  be  assumed  to  hare  known  that  his  will  did  not  operate  on  the  policy 
fund.  Secondly,  that  the  memorandum  was  an  execution  of  the  power.  Thirdly, 
that  the  words  •■  I  would  have"  were  imperative,  and  not  mere  instructions  to  Jr. 
Fourthly,  that  F.,  who  was  not  shown  to  have  obtained  the  benefits  under  the 
will  on  the  faith  of  any  promise  to  distribute  the  testator's  property  according  to  the 
memorandum,  was  not  bound  to  do  so* 
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26th  day  of  August,  1844,  Charles  Proby,  in  contem-        1860. 

plation  of  the  marriage!  appointed  unto  Oertrude  Mary 

Proby  one  equal  undivided  third  part  of  the  moneys  to 

be  received  from  the  policy  of  assurance.   And  in  the  deed 

poll  was  contained  a  proviso,  and   Charles  Proby  did 

thereby  further  appoint  and  direct,  that  in  default  of 

any  further  appointment  of  the  said  trust  moneys  in 

favor  of  Oertrude  Mary  Conant  by  Charles  Proby,  the 

one-third  part  thereby  appointed  in  favor  of  her  should 

be  and  be  considered  in  full  for  her  share  of  and  in  the 

trust-moneys. 

On  the  4th  of  August,  1846,  Charles  Proby  duly 
made  his  holograph  will,  as  follows : — "  I  give  and  be- 
queath all  my  moneys,  securities  for  moneys,  and  all  my 
goods  and  chattels,  personal  estate  and  effects,  whatso- 
ever and  wheresoever,  unto  my  dear  daughter  Frances 
Susan  Proby,  her  executors,  adninistrators  and  assigns, 
for  her  benefit  therein.  And  I  appoint  her  my  said 
daughter  and  Henry  Eyres  Landor,  esquire,  of  Warwick, 
executrix  and  executor  of  this  my  will." 

This  will  did  not  operate  as  an  execution  of  the  power 
reserved  to  him  by  the  deed  of  1814.  Contempora- 
neously with  the  will,  and  to  be  kept  with  it,  the  tes- 
tator made  a  memorandum  in  these  words : — 

Exhibit  B. 

"  Memorandum. 

"  I  would  wish  my  debts  to  be  provided  for  out  of 
the  Brazilian  Bonds  and  moneys  at  my  bankers  or  due 
to  me  at  my  death ;  out  of  the  remaining  interest  arising 
from  the  Brazilian  bonds,  an  allowance  of  30/.  per 
annum  to  be  made  to  Churchill,  in  the  way  most  conve- 
nient to  yourself,  till  the  money  bequeathed  by  my 
sister  Catherine  Proby  shall  come  in  (which  I  leave  to 

you 
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1860.  you  as  part  of  my  property  named  in  my  will),  which 
event  taking  place,  I  would  wish  the  allowance  to  cease, 
and  the  remaining  bonds  given  to  Churchill,  should  he 
conduct  himself  decently  and  as  a  brother  ought,  towards 
yourself  and  dear  Agnes;  should  any  difficulty  occur, 
I  should  wish  you  to  consult  with  Messrs.  Farrer  Sf 
Co.,  than  whom  you  cannot  have  better  advisers.  Out 
of  my  Banh  Stock  I  wish  602.  per  annum  to  be  paid 
to  Charles,  till  the  money  under  my  sister's  will  comes 
in ;  the  annuity  then  to  cease,  and  the  stock  itself  be 
given  to  Charles.  The  plate  and  books  bequeathed  to 
me,  under  limitation,  by  my  dear  sister  Catherine,  I 
would  have  given  to  Charles,  with  the  understanding 
from  my  sister  that  the  said  plate  should  be  continued 
in  the  family.  My  plate  I  would  wish  to  be  kept  for 
your  use  and  that  of  dear  Agnes  whilst  in  single  life ; 
and  in  case  of  the  marriage  or  death  of  both  of  you, 
to  be  given  to  Charles,  with  the  same  stipulations  as 
that  coming  from  my  sister  as  above. 

"  Should  any  difficulty  occur  or  question  arise  from 
any  cause  whatever,  consult  Messrs  Farrer.  God  bless 
you,  my  dear,  and  your  dear  sisters,  prays 

"  Your  affectionate  father, 

"  Charles  Proby." 

"  The  money  from  the  Equitable  Insurance  Office  I 
would  have  equally  divided  between  my  daughters, 
Frances,  Gertrude  and  Agnes.  As  to  my  books,  you 
may  give  the  classics  to  Charles,  and  what  divinity 
books  you  do  not  want  sell,  to  buy  such  as  may  add 
to  each  of  your  {Frances  and  Agnes)  little  libraries." 

He  also  made  a  second  memorandum  as  follows  :  — 

Exhibit  A. 
"I  hope  you  clearly  understand,  my  dear,  that  the 

settled 
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iettled  property  arising  from  life  insurance  is  intended 
to  be  equally  divided  between  my  three  daughters,  and 
them  only;  the  Brazilian  Bonds  and  Bank  Stock  I  have 
specified  to  be  first  for  my  unmarried  daughters,  and 
afterward  as  directed  by  memorandum  ;  and  that  what- 
ever else  there  may  be,  is  for  yourself  and  dear  Agnes" 

There  was  found,  in  his  desk,  after  his  death,  a  third 
memorandum,  which,  so  far  as  material  to  be  here  stated, 
was  as  follows  : — 

Exhibit  F. 
"  Notes  important  for  dear  Frances  and  for  her  only. 
"  My  very  dear  girl,  you  must  keep  an  account  of  all 
money,"  &c. 

"  Dear  Frances,  dear  Agnes,  my  companions  and  delights," 
&c.  &c. 

"  Suspecting  that  parts  of  this  ought  to  be  in  my  will,  I 
have  asked  an  interview  of  Mr.  Parkinson  about  it." 

"  Scheme  for  dear  Frances's  consideration  after  my  decease, 

if  it  please  God  that  shall  shortly  take  place  : — 
"  There  will  be  insurance,  12,000/.,  say 

at  3  j  per  cent 420 

B.  B.  (Brazilian  Bonds)  .         .         .100 
B.  S.  (Bank  Stock)         .         .         .100 

620 
11  Allowance  to  C.  J.  P.  till  Bessy's 

comes  in,  per  annum      .        .    40 )  QA 

c.p 40  r° 

540 

"  But  when  Bessy's  comes  in, 

9,000/.  at  3}  .         .         .815 

Insurance      .         .     420   3/  735 

735         245  for  each  of  tha 
_         _  girls  per  aiinum. 

"  Allowances  as  above  to  cease,  and  in  lieu  thereof  divide 

B.  B. 
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B.  B.  and  B.  S.  (the  principal)  equally  between  C.  J.  P. 
and  C.  P." 


Then  followed  certain  directions  as  to  his  books  and 
plate  which  it  is  not  necessary  to  state,  further  than  that 
under  them,  if  effective,  the  sons  would  have  taken  an 
interest. 

The  following  circumstances  took  place  in  respect  of 
these  papers: — In  1846,  the  testator  delivered  to  his 
daughter  Frances  a  packet  of  papers.  The  outside  was 
an  unsealed  envelope  (A),  enclosed  was  the  memorandum 
(B)  and  also  a  sealed  envelope,  indorsed  in  the  testator's 
writing  with  a  note,  to  the  effect  that  it  contained  one 
part  of  his  will  and  statiug  who  were  his  executors.  This 
sealed  envelope  was,  after  the  testator's  death,  found  to 
contain  one  part  of  his  will.  The  testator  delivered 
duplicates  of  his  will  and  of  (B)  to  his  solicitors,  sealed 
up  in  an  envelope  and  indorsed  in  his  hand-writing, 
"  This  paper  contains  one  part  of  the  will  of  me  the 
Reverend  C.  Proby,  dated  this  4th  of  August,  1846, 
with  a  memorandum  to  the  executrix,  another  part 
being  in  possession  of  the  executrix." 

Miss  Frances  Proby  kept  the  papers  in  her  possession 
until  1858,  when,  at  her  father's  request,  she  brought 
them  to  him ;  he  then  took  out  his  will  and  placed  it 
(without  breaking  the  seal)  in  his  desk  and  gave  her  the 
key  and  the  memoranda  (A  and  B)  which  she  retained 
until  his  death. 

In  her  cross  examination,  Miss  Frances  Proby  stated 
as  follows : — "  When  my  father  gave  me  exhibit  (A),  he 
gave  it  to  me  as  his  will,  he  told  me  that  I  was  his 
executrix,  he  told  me  that  the  memorandum  (B)  was  to 
guide  me  as  to  what  I  was  to  do.     I  understood  him  to 

mean 
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mean  as  his  executrix.  I  read  the  memorandum  (B)  in 
his  presence,  when  he  gave  it  to  me.  I  cannot  remember 
whether  I  read  the  writing  (A)  inside.  I  cannot  pos- 
sibly say  whether  I  did  or  not.  I  had  no  conversation 
with  my  father  respecting  the  memorandum,  I  made  no 
observations  to  him  upon  it.  I  considered  that  in 
handing  these  papers  to  me  he  was  giving  me  his  last 
will  and  his  directions  as  to  the  disposal  of  his  property. 
He  desired  me  to  keep  the  papers;  I  kept  them  for 
some  years,  until  1858;  in  the  interval  I  and  my  father 
had  no  conversation  whatever  in  regard  to  these  papers. 
In  1858,  my  father  asked  me  for  them,  I  put  them  into 
his  hands,  he  said  he  thought  that  the  will  and  the 
memorandum  should  not  be  together,  he  took  the  will 
and  locked  it  into  a  desk  and  returned  to  me  the  memo- 
randum in  the  envelope.  I  think  I  read  the  memo- 
randum over  again  at  that  time,  and  I  think  also  that 
I  read  the  writing  inside  the  envelope*;  I  was  well 
acquainted  with  the  subject  of  the  memorandum.  When 
my  father  said  that  he  thought  the  will  and  the  memo- 
randum ought  not  to  be  together,  I  understood  him  to 
mean,  that  the  memorandum  would  be  for  myself  alone, 
while  the  will  would  be  read  by  others." 

The  testator  died  in  February,  1859,  without  having 
made  any  alterations  as  to  the  disposition  of  the  property, 
and  after  his  death  a  sum  of  15,900/.  was  received  in 
respect  of  the  policy. 

This  bill  was  filed  by  Frances  Susan  Proby  and  the 
assignees  of  Agnes  Mary  against  Landor  (the  executor 
and  trustee  of  the  deed  of  1834),  and  against  the  trustees 
of  Gertrude's  settlement,  and  Sturgis  (the  assignee  of 
Charles  John  Proby,  who  had  taken  the  benefit  of  the 
Insolvent  Act  in  1847),  praying  the  performance  of  the 

trusts 

VOL.  XXVIII — III.  L  L 
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1860.       trusts  of  the  settlement  of  1814,  and  that  the  rights  of 
^T/"*ta/      the  parties  might  be  ascertained  and  declared. 


V. 


Landor.  Mr  R  Palmer  and  Mr.  Hobhouse,  for  the  Plaintiffs, 

contended  that  they  were  entitled  to  the  whole  residue 
of  the  policy  funds,  which  had  not  been  appointed  by  the 
deed  of  1844.  They  cited  Sugd.  Paw. (a);  Denn  v. 
Roahe(b);  Carver  v.  Richards  (c). 

Mr.  Foiled  and  Mr.  Osborne,  for  Mr.  Sturgis. 

First,  there  has  been  no  valid  appointment  of  the  two- 
thirds  of  the  policy  money.  The  testator  supposed  he 
had  already  executed  the  power  when  he  signed  the 
memoranda,  and  be  did  not  intend  to  do  anything 
more,  or  to  execute  the  power  which  he  supposed 
(erroneously)  he  had  done  already.  The  documents 
themselves  are  no  more  than  loose  instructions  as  to  his 
wishes.  It  must  be  shewn  that  he  really  intended  to 
execute  the  power  or  otherwise  the  money  must  be 
disposed  of  as  unappointed. 

Secondly,  if  there  was  a  valid  appointment,  it  was 
accompanied  with  conditions  which  those  taking  under 
it  are  bound  to  perform,  either  by  way  of  election  or  by 
giving  effect  to  it  as  a  trust,  for  instance  as  regard  to 
the  gifts  of  the  Brazilian  Bonds  and  Bank  Stock  and 
other  benefits  to  the  sons.  The  acts  of  the  Plaintiff, 
Miss  Frances  Proby,  amounted  to  a  promise  binding 
upon  her  as  a  trust ;  Podmore  v.  Gunning  (rf) ;  Drake- 
ford  v.  Wilks  (e) ;  Russell  v.  Jackson  (/) ;  Wallgrave  v. 
Tebbs(g). 

The  papers  therefore  raise  a  case  of  election,  or 

create 

(a)  Page  438  (6M  edit.)  (e)  3  Aik.  539. 

(b)  5  Barn.  $  C.  720.  (/)  9  Hare,  387. 

(c)  27  Beat.  488.  (g)  2  Kay  *  J.  313. 
(rf)  7  Sim.  644.  ' 
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create  a  condition  that  the  appointee  should  give  the        I860, 
specified  property  to  her  brothers. 

Mr.  Selwyn  and  Mr.  Farrar,  for  the  trustees  of 
Gertrude's  settlement,  contended  that  by  the  exhibit  (B) 
the  residue  of  the  policy  fund,  after  deducting  one-third 
previously  disposed  of,  was  appointed  in  equal  third 
shares  to  the  three  daughters. 


The  Master  of  the  Rolls. 

The  principal  difficulty  I  felt  in  this  case  was,  whether  July  23. 
the  first  memorandum  (exhibit  B)  operated  as  an  ex- 
ercise of  the  power  of  appointment  over  the  money  to 
be  paid  by  the  Equitable  Insurance  Company,  and  which 
power  was  reserved  to  the  Reverend  Charles  Proby  by 
his  marriage  settlement  of  September,  1814. 

It  is  admitted  and  is  indeed  obvious,  that  his  will  did 
not  operate  as  an  execution  of  the  power  reserved  in  the 
settlement,  and  the  question  is,  whether  exhibit  B  so 
operated  ? 

The  principle  which  applies  to  these  cases  is  easily 
stated,  but  the  application  to  the  facts  is  often  (as  it  is 
in  the  present  case)  a  matter  of  great  nicety  and  difficulty. 
Did  the  testator  intend  this  instrument  to  operate  as  an 
execution  of  the  power  ?  If  he  did,  the  words  are  suf- 
ficient for  that  purpose.  Did  he  simply  intend  the  paper 
to  be  instructions  to  the  daughter,  as  to  the  mode  in 
which  he  wished  her  to  dispose  of  the  insurance  moneys 
which  he  supposed  he  had  already  given  to  her?  If  so, 
I  think  it  did  not  operate  as  an  execution  of  the  power. 

l  l  2  On 
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1860.  On  behalf  of  the  Defendant  it  was  argued,  that  it  is 

manifest,  from  the  whole  of  these  instruments  taken 
together,  that  the  testator  supposed  that  the  will  operated 
Landor.  a8  an  execution  of  the  power,  and  that  the  insurance 
moneys  passed  thereby,  and  that,  by  this  paper,  he 
merely  meant  to  give  directions  as  to  its  disposal.  If 
this  be  the  correct  view  of  the  case,  then,  I  think,  that 
this  instrument  did  not  operate  us  an  execution  of  the 
power,  and  that  the  policy  money  did  not  pass  thereby. 

The  first  thing,  therefore,  to  be  ascertained  is  this  : — 
did  the  testator  mean,  by  his  will,  to  pass  the  money  se- 
cured by  the  policy,  or  did  he  suppose  that  he  had  done 
so  ?  This  Court  has  frequently,  and,  as  I  think,  upon 
necessary  principles,  founded  in  reason,  attributed  to  a 
testator  a  knowledge  of  law,  where  the  effect  of  doing 
so  has  been  to  frustrate  what  might  otherwise  have  ap- 
peared to  have  been  his  expressed  intention.  Applying 
the  converse  of  this  principle  in  the  present  case,  I 
think  that  I  cannot  attribute  to  this  testator  an  ignorance 
of  law,  in  order  thereby  to  defeat  his  intentions.  I  think 
I  must  in  fairness  assume!  in  the  absence  of  any  distinct 
evidence  on  the  subject,  arising  from  the  acts  or  the 
words  of  the  testator,  or  from  the  contents  of  the  in- 
struments themselves,  that  he  was  aware  that  his  will 
would  not  have  the  legal  effect  of  passing  the  policy 
money  under  the  power  reserved  in  the  deed  of  1814. 
So  regarding  it,  I  must  look  at  this  memorandum 
exactly  in  the  same  way  as  I  should  regard  it  if  he  had 
made  no  will  at  all,  or  as  if  it  had  borne  date  anterior 
to  the  will.  What,  in  this  mode  of  viewing  it,  would  be 
the  effect  of  these  words : — "  The  money  from  the  Equi- 
table Insurance  Ojfice  I  would  have  equally  divided  be- 
tween my  daughters  Frances,  Gertrude  and  Agnes"  (a).  I f 
it  had  been  signed  at  the  foot  and  attested  by  two  wit- 
nesses, 
(«)  Ante,  p.  506. 


Proby 

V. 
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nesses,it  would  have  operated  as  a  will,  notwithstanding  I860, 
the  conditional  sense  of  the  word  "  would"  and  then  it 
would  undoubtedly  have  passed  the  property  in  question. 
But  the  power  contained  in  the  settlement  dispenses  Landor. 
with  the  necessity  of  any  such  signature  and  with  any 
witnesses.  I  think  that  in  such  a  case,  if  this  document 
stood  by  itself  as  the  only  instrument  left  by  the  tes- 
tator, or  if  it  had  been  prior  to  this  will,  it  would  have 
operated  as  a  good  execution  of  the  power  of  appoint- 
ment. 

On  behalf  of  the  assignee  of  Charles  John  Proby  f 
it  was  contended,  that  the  words,  "  I  would  have  equally 
divided,"  mean  a  wish  that  you  would  have,  or  you 
would  cause  to  be,  equally  divided,  and  it  was  meant  as 
mere  instructions  to  his  daughter;  but  I  think  that  the 
word  "  would"  must  be  construed  to  mean  "  I  wish,"  and 
it  would  then  run  thus  : — "  The  policy  money  1  wish  to 
have  equally  divided  between  my  three  daughters." 
Assuming  the  testator  to  know  that  he  had  not  made 
any  other  or  previous  disposition  of  this  policy  money, 
I  think  that  it  must  be  held  to  have  this  meaning,  and 
that  it  operates  as  an  execution  of  the  power  of  ap-  . 
pointment  contained  in  the  deed  of  1814. 

I  am  confirmed  in  this  view  of  the  case  by  the 
second  memorandum,  which  is  exhibit  A,  and  which 
is  in  these  words : — "  I  hope  you  clearly  understand, 
my  dear,  that  the  settled  property  arising  from  life 
insurance  is  intended  to  be  equally  divided  between 
my  three  daughters  and  them  only :  the  Brazilian 
Bonds  and  the  Bank  Stock  I  have  specified  to  be  first 
for  my  unmarried  daughters  and  afterwards  as  directed 
by  memorandum  ;  and  that  whatever  else  there  may  be, 
it  is  for  yourself  and  dear  Agnes" 

I  think 
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I  think  this  does  not  operate  as  an  appointment,  if 
the  previous  instrument  has  not  that  effect.  This,  I 
think)  is  a  mere  direction  to  the  daughter  how  to  deal 
with  a  fund  as  far  as  she  had  the  power  of  doing  so,  and 
which  the  testator  considered  he  had  already  disposed  of. 

The  third  document,  for  the  purpose  I  am  now  con- 
sidering, is  not  important,  for  if  at  all,  the  appointment 
was  made  by  the  first  memorandum.  It  is  true  that 
in  Houghton  v.  Sandilands  (a),  the  Court  of  Common 
Pleas  held,  that  though  there  was  an  obvious  intention 
to  deal  with  the  fund  in  question  by  the  second  deed,  it 
did  not  operate  as  an  execution  of  the  power  contained 
in  the  first  deed.  When  that  case  came  before  Lord 
Lyndhurst  upon  the  equity  reserved,  although  he  did 
not  reverse  the  decision  of  the  Court  of  Common  Pleas, 
he  held  that  the  second  deed  did,  in  fact,  operate  upon 
the  fund  in  question.  His  decision  is  reported  under 
the  title  of  Robinson  v.  Dickenson  (J).  The  distinction 
between  the  case  in  Taunton  and  the  case  before  me  is 
this :  that  the  Court  there  arrived  at  the  conclusion  not 
only  that  the  first  deed  was  a  subsisting  and  valid  deed, 
but  also,  that  upon  the  contents  of  the  second  deed,  it 
was  plain  that  it  was  not  the  intention  of  the  parties  to 
it  to  execute  the  power  reserved  by  the  first  deed,  but 
that  they  considered  that  first  deed  to  be  void. 

But  I  have  arrived  at  a  contrary  conclusion  here. 
I  think  myself  bound  to  assume  that  the  testator  knew 
that  the  will  did  not  operate  as  an  execution  of  the 
power. 

By  the  second  memorandum  (exhibit  A),  he  treats 

the 

(«)  3  Taunt.  312.  (b)  3  Russ.  399. 
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the  property  the  subject  of  the  power  as  disposed*  of, 
and  the  only  way  in  which  this  could  be,  was  by  the 
effect  of  the  first  memorandum,  the  terms  of  which  are 
sufficient  for  that  purpose,  if  it  was  intended  to  have 
that  effect,  and  I  am  of  opinion  it  was  so  intended  and 
that  it  executed  the  power  in  question. 

Then  arises  the  next  question  argued  by  Mr.  Follett, 
viz.,  whether  a  trust  was  not  imposed  on  the  property, 
by  the  effect  of  the  third  memorandum.  The  third  me- 
morandum is  to  this  effect: — 

"  Notes  important  for  dear  Frances  and  for  her  only," 
Sec.  (a) 

[Mr.  Follett :  I  relied  on  the  other  two  memoranda, 
which  were  also  given  to  the  lady.] 

The  Master  of  the  Rolls  :  Yes,  and  the  observa- 
tions I  am  about  to  make  will  apply  to  both. 

Now  the  question  is,  whether  a  trust  was  imposed  on 
this  property  by  the  effect  of  these  three  memoranda 
or  any  one  of  them,  that  is,  whether  these  regulate  the 
distribution  of  the  property,  or  make  it  imperative  on 
the  Plaintiff  to  divide  the  property  mentioned  in  exhibit 
6,  according  to  the  directions  contained  in  this  third 
memorandum,  equally  between  her  two  brothers,  and 
thus  give  one  half  of  it  to  the  assignee  of  Charles  John 
Proby. 

But  I  think  the  principles  referred  to  in  the  cases 
cited  in  support  of  this  contention  do  not  apply*    Pod- 
more 

(a)   Vide  tup.  p.  507. 
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more  v.  Gunning  (a);  Drakeford  v.  Wilkes  (b),  and 
other  cases  of  that  description,  establish  this  proposi- 
tion : — viz.,  where  a  person  obtains  a  bequest  or  any  in- 
terest under  the  will  of  the  testator,  upon  the  faith  of  a 
promise  from  the  legatee  that  be  will  do  a  particular 
act,  the  legatee  cannot  take  the  interest  and  refuse  to 
perform  the  act. 

The  other  cases  cited,  such  as  Russell  v.  Jackson (c), 
and  Wallgrave  v.  Tebbs  (d),  only  establish  this  further 
proposition,  that  if,  but  for  the  belief  entertained  by  the 
testator  that  such  act  would  be  done,  the  testator  would 
not  have  given  the  property  in  question  to  the  legatee, 
and  if  such  belief  were  created  by  the  acts  of  the  le- 
gatee, then  in  such  case,  either  the  legatee,  if  he  take 
the  property  at  all,  must  take  it  burthened  .with  the 
trust  or  condition,  or  if  the  trust  or  condition  be  illegal, 
then  that  the  legatee  holds  the  property  in  trust  for  the 
person  who  would  have  been  entitled  in  case  no  such 
condition  had  been  contained  in  the  will. 

But  these  cases  and  these  principles,  which  are  well 
recognized  in  equity,  have  no  application  to  this  case 
and  that  for  two  reasons,  either  of  which  are,  in  my 
opinion,  sufficient  to  rebut  the  present  contention.  In 
the  first  place,  the  evidence  does  not  shew  any  agree- 
ment Jor  promise,  on  the  part  of  Miss  Proby,  to  dis- 
tribute the  property  according  to  the  memoranda,  as  a 
condition  for  the  benefits  given  to  her  by  the  will  of  the 
testator.  Nor  does  it  shew  any  act  of  hers,  by  which 
the  testator  could  have  been  induced  to  make  the  dis- 
position in  her  favor  as  relying  on  such  an  intention  on 
her  part.  The  conversation  held  with  her  on  the  sub- 
ject, 

(a)  7  Sim.  644.  (c)  9  Hare,  387. 

(b)  3  Atk.  539.  (d)  2  Kay  %  Johnson,  313. 
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ject,as  stated  by  ber  in  her  cross-examination!  does  not,        1860. 


Prodt 


in  my  opinion,  touch  it;  and  it  is  not  clear  that  she  saw 
the  last  document  in  question  before  the  death  of  the  tee-  *  "£" 
tator,  though  it  is  clear  that  she  saw  the  two  former  Landor. 
ones.  In  truth,  as  far  as  I  can  judge,  though  it  is 
probable,  and  according  to  her  statement  must  be 
admitted,  that  she  saw  the  two  first  documents,  the 
last  document,  was  not  seen  by  her,  or  the  contents 
of  it  communicated  to  her  before  the  death  of  the 
testator.  But  however  that  may  be,  certainly  no  be- 
quest or  appointment  was  made  to  her  on  the  faith  of 
her  performing  the  conditions  or  making  the  distribu- 
tions suggested  in  any  of  these  papers. 

In  the  second  place,  if  these  documents  have  any 
effect  at  all,  they  could  only  operate  on  the  property 
given  by  the  will,  and  confessedly  she  did  not  take  the 
appointed  property  under  the  will,  but,  together  with 
her  two  sisters,  under  a  distinct  instrument.  And  I  am 
of  opinion,  that  if  the  donee  of  a  power  were  to  execute 
that  power  in  favor  of  one  of  the  objects  of  the  power, 
and  afterwards  to  give  a  paper  to  the  appointee,  saying, 
"  I  have  appointed  that  property  to  you  on  the  faith  or 
belief,  at  the  time  I  did  so,  that  you  would  give  a  pro- 
perty of  1 ,000/.  to  A."  such  a  paper,  not  coupled  with 
any  promise  by  the  legatee,  would  have  no  effect.  But 
this  is  not  even  that  case,  and  the  directions  here,  if 
binding  at  all,  are  not  addressed  to  the  appointees  them- 
selves, that  is  to  the  executrix  and  her  two  sisters,  but 
are  confined  to  herself  alone,  and  they  are  expressed  to 
be  "  Notes  important  for  dear  Frances  and  for  her  only," 
and. seem  to  be  addressed  to  her  in  her  character  of 
executrix  of  the  will,  which  is  the  title  he  gives  to  the 
first  memorandum. 

In  truth,  the  documents  themselves  have  no  validity, 

in 
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in  any  binding  form,  on  Miss  Proby,  either  as  to  the 
property  she  takes  under  the  will  or  under  the  appoint- 
ment. They  are,  as  they  are  expressed  to  be,  for  her 
consideration  only,  and  she  will  be  guided,  in  the  course 
she  will  adopt  with  respect  to  the  property  she  derives 
from  her  father,  as  she  thinks  proper. 

I  shall  therefore  declare,  that  the  memorandum, 
exhibit  B,  operated  as  a  good  execution  of  the  power 
of  appointment  contained  in  the  settlement  of  1814,  in 
favor  of  the  three  daughters,  and  order  distribution  of 
the  property  accordingly,  paying  thereout,  in  the  first 
instance,  the  costs  of  all  parties,  except  those  of  Mr. 
SturgiSy  but  not  giving  any  costs  against  him,  who 
could  not,  I  think,  have  allowed  this  fund  to  be  paid  over 
without  the  decision  of  the  Court  In  fact,  the  difficulty 
has  been  created  by  the  testator  himself,  although  as  it 
does  not  arise  upon  his  will,  and  as  I  am  not  adminis- 
tering his  estate,  I  cannot  direct  the  costs  to  be  paid  out 
of  the  residue,  yet  I  think  that  I  cannot  properly  direct 
the  assignee  to  pay  the  costs  of  this  contest,  without 
which  I  am  satisfied  the  property  could  not  have  been 
safely  distributed,  but  I  cannot  give  him  any  costs. 
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GORDON  v.  DUFF. 
In  re  WARD. 


June  27. 


rpHE  testatrix,  Mrs.  Ward,  by  her  will  dated  in  1846,  A  testatrix  be- 

bequeathed  as  follows: — "I  give  and  bequeath  j.^.  "the 
unto  Mary,  daughter  of  the  late  Sir  James  Gordon,  *um  of  2,000/. 
Baronet,  of  Letter  Fourie,  and  wife  of  William  Shee,  nuirtes  stand- 
barrister  at  law,  the  sum  of  2,000/.  Long  Atmuities,  inB™™y 
1  J      '  *  9  name  in  the 

standing  in  my  name  in  the  books  of  the  Governor  and  books  of  the 
Company  of  the  Bank  of  England.  £SS  ? 

the  Bank  of 

I   give   and   bequeath   unto  Alexandrina,  youngest  Held,  that  this 

daughter  of  the  said  late  Sir  James  Gordon,  the  sum  of  ,waa  a  8Pecific 

2,000/.  of  the  said  Long  Annuities,  standing  in  my  name  able  out  of  the 

in  the  books  of  the  Governor  and  Company  of  the  Bank  ^uitws  and 

of  England. "  not  out  of  the 

general  assets, 
and  the  tes- 

The  testatrix  died  in  1868.  tatr!x  n°tPos- 

sessingkat  the 
date  of  her 

At  the  date  of  the  will  and  at  the  time  of  the  death  of  Jm ,  °r  he* 

death,  suffi- 

the  testatrix,  the  Long  Annuities  standing  in  her  name  cient  to  pay 
amounted  to   the   sum  of  300/.  only.    The   question,  [})at  ft^faUed  to 
whether  the   legacies   of  Long  Annuities   had   failed,  the  extent  of 
either  altogether  or  in  so  far  as  the  sum  of  300/.  Long  *' 

Annuities  was  insufficient  to  satisfy  the  same,  was,  at 
the  request  of  the  Plaintiffs,  reserved  by  the  Chief  Clerk 
for  the  consideration  of  the  Court. 


Mr.  12.  Palmer  and  Mr.  W.  H.  Bagshawe,  for  the 
legatees  of  2,000/.  Long  Annuities,  argued,  that  they 
were  demonstrative  and  not  specific  legacies,  and  the 
particular  fund  having  failed  in  amount,  the  legatees 

were 
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were  entitled  to  payment  out  of  the  general  personal 
.estate.  They  cited  Fonnereau  v.  Poyntz(a);  Selwood 
v.  Mildmay  (Jb) ;  Kirby  v.  Potter  (c);  Attorney- General 
v.  Grote  (rf ) ;  Boys  v.  Williams  (e) ;  Lindgren  v.  Zi7«/- 
^r<?»  (/) ;  Roberts  v.  Pocock  (g) ;  Vickers  v.  Pound  (h) ; 
Roper  on  Legacies  (£) ;  Williams  on  Executors  (k). 

Mr.  «/.  H.  Palmer  and   Mr.  Martindale,   for    the 
executors. 

Mr.  Seltcyti,  for  the  residuary  legatee. 


77ie  Master  of  the  Rolls. 

The  words,  in  this  case,  are  I  think  too  strong;  and  I 
do  not  find,  that  any  of  the  authorities  referred  to  shake 
the  principles  that  affect  it. 

The  state  of  the  case  is  this : — A  legacy  is  given  to  a 
lady  of  the  sum  of  2,000/.  of  "  the  Long  Annuities  stand- 
ing in  my  name  in  the  books  of  the  Governor  and  Com- 
pany of  the  Bank  of  England:9  That  must  be  2,000/., 
part  of  the  Long  Annuities ;  it  is  only  a  gift  of  a  portion 
of  the  Long  Annuities.  Whether  it  be  treated  as  2,000/. 
per  annum,  or  as  a  gross  sum,  it  appears  to  be  a  part 
of  the  Long  Annuities  and  nothing  more  than  a  part  of 
the  Long  Annuities. 

The  principle  which  I  consider  governs  these  cases 
is  this : — 

If  a  person  bequeaths  a  legacy,  and  charges  that 

legacy 

(a)  1  Bro.  C*  C.  471.  (/)  9  Reav.  358. 

(b)  3  Vcs.  306.  (g)  4  Ves.  150. 

(c)  4  Vc*.  748.  (A)  0  H.  of  L.  Cut.  885. 

(d)  3  Afer.316;  2  Russ.%  M.  (0  Pages  192,  208  (4/A  edit.) 
699.                                                        (A)  Page  995,  note  (/?),  {4th 

(e)  i  jt««.  $  JSL  689.  edit.) 
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legacy  upon  a  particular  fund,  then  the  general  estate  I860, 
is  liable,  though  the  particular  fund  on  which  it  was 
charged  should  fail ;  but  if  he  gives  the  legacy  to  be 
paid  solely  out  of  the  particular  fund,  then,  if  the 
particular  fund  fails,  the  legacy  fails  also.  If  not 
properly  called  a  specific  legacy,  it  is  in  the  nature  of  a 
specific  legacy,  and  cannot  properly  be  distinguished 
from  it;  it  19  not  a  demonstrative  legacy.  The  case  to 
which  I  have  referred  is  Spurway  v.  Glynn  (a),  no 
distinction  could  properly  be  raised,  in  that  case,  from 
the  fact  that  the  money  was  to  be  raised  out  of  real 
estate  and  not  out  of  personal  estate,  if  the  fund  itself  is 
specific  out  of  which  it  is  to  be  paid.  There  is  another 
case  of  Netfbold  v.  Roadknight  (J),  where  a  testator 
gave  a  sum  of  money  to  a  person  to  be  paid  out  of  the 
produce  of  a  real  estate,  which  he  directed  should  be 
sold,  and  the  surplus  of  the  produce  was  to  be  paid  to 
other  persons.  The  Master  of  the  Rolls,  in  disposing 
of  that  case,  observes,  that  that  was  nothing  more  than 
giving  a  portion  of  the  estate.  He  says  "  the  gift  to 
one  of  a  sum  of  money,  part  of  the  produce  of  real 
estate  directed  to  be  sold,  followed  by  a  gift  of  the 
residue  of  the  purchase-money  to  others,  is  substantially, 
a  gift  of  the  estate,  and  not  a  gift  of  legacies  with  a 
collateral  charge  upon  the  estate/'  And  the  estate 
having  been  sold  by  the  testator  in  his  lifetime,  it  was 
held,  that  the  legacy  was  adeemed. 

The  principle  must  be  exactly  the  same  even  if  the 
residue  of  the  estate  is  not  given :  where  the  testator,  as 
in  this  cdse,  having  a  particular  fund,  gives  a  portion  to 
one  person,  and  the  residue,  which  is  part  of  the  general 
estatetis  either  not  disposed  of  or  is  completely  exhausted 
by  subsequent  gifts,  there  I  am  of  opinion  that  it  is  still  a 

portion 

(a)  9  Fm.483.  (b)  1  Run.  $  Myl.  677. 
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portion  of  the  fund  itself  given.  It  is  impossible  to  get 
over  the  words  here.  It  is  true  that  parol  evidence  is 
given  to  shew  that  this  lady  had  not  2,000/.  Long 
Annuities,  and  therefore  that  it  could  not  be  considered 
that  she  intended  to  give  2,000/.  per  annum  Long  An- 
nuities; but  at  the  date  of  her  will  she  had  Long  An- 
nuities of  the  value  of  3,000/.  sterling,  and  she  might 
have  considered,  that  as  they  had  fourteen  years  to  run, 
during  which  time  they  produced  300/.  per  annum,  they 
would  be  of  value  sufficient  to  pay  one,  if  not  both 
legacies,  if  she  had  died  shortly  after  making  her  will. 
But  the  difficulty  is,  to  get  over  these  words  constituting 
a  gift  of  nothing  except  Long  Annuities,  or  a  portion 
of  Long  Annuities.  Here  a  sum  of  2,000/.  Long  An- 
nuities is  given,  and  no  case  that  I  have  heard  cited  to 
me  would  enable  me  to  turn  this  into  a  legacy  of 
2,000/.  generally  and  merely  charged  on  Long  An- 
nuities. 


I  regret  therefore  that  I  must  hold,  that  these  legacies 
are  only  payable  to  the  extent  to  which  the  produce  of 
the  Long  Annuities  may  be  sufficient  to  pay  them. 


Note.— Affirmed  by  Lord  Campbell,  L.  C,  1st  May,  1661. 


CASES  IN  CHANCERY. 


HAYWARD  v.  JAMES. 

May  26. 

rpHE  testator,  by  his  will  dated  in  1810,  directed  his  A  gift  over, 
A      executors  to  stand  possessed  of  all  his  residuary  for  life,  on 

property,  in   trust  for  such   of  his  five  children,  viz.  death  "with- 
1      '       J  *  out  becoming 

Mary  Hayward,  Edward  James,  Hannah  Devcy  and  entitled  to  the 

Harriet  and  Caroline  James,  as  should  be  living  at  the  {J^^^- 

time  of  his  decease,  equally  to  be  divided  amongst  them,  construed 

and  to  be  paid  (except  as  to  the  shares  of  the  said  taining  a  vested 

Mary  Hayward  and  Hannah  Devey),  as  to  sons  on  interest" 

attaining  twenty-one,  and  as  to  daughters  on  the  attain-  daughter  for 

ment  of  that  age  or  marriage.      And  as  to  the  shares  of  Jjfe'  ? nd  aftc.r 

Mary  Hayward  and  Hannah  Devey,  the  testator  be-  trust  for  her 

queathed  the  same  to  his  executors,  upon  trust  to  invest  equally1  to  bo 

the   same,  and   to   stand  possessed  of  the   respective  "  l>aicl" flt 

incomes  of  the  same  for  Mary  Hayward  and  Hannah  wuh  benefit  of 

Devey  during  their  lives  respectively,  for  their  respective  survivorship,  if 

separate  benefit.    The  will  then  proceeded  as  follows : —  before  his  shore 

And  from  and  after  the  decease  of  my  said  two  last-  J^f?111" 

named  daughters,   respectively,   upon  trust  u  for  the  with  a  gill  over, 

child  or  children  of  my  said  two  last-named  daughters,  daughter 

respectively,  to  be  equally  divided  between  them,  if  ■hould  die 

i  ii-        i^.i  «      n  without  issue, 

more  than  one,  and  to  be  assigned  and  paid  to  such  of  or  being  issue, 

them  being  sons  at  the  age  of  twenty-one  years,  and  to  Jevu,,1?ild  J11 

such  of  them  being  daughters  at  that  age  or  marriage,  becoming  enti-' 

which  should  first  happen,  with  benefit  of  survivorship  c^  t  J'E^ 

amongst  such  children,  if  either  of  them  shall  die  before  trust  moneys. 

his  or  her  share  shall  become  payable.     And  in  case  my  attained 

said  last-named  daughters  or  either  of  them  shall  happen  tw¥i9m??ei, 

....  ,    .       .  „     „  ,  ,    „  ,.     and  died  before 

to  die  without  issue,  or  being  issue,  all  of  them  shall  die  the  daughter. 

without™*"1??1* 
representatives 

of  such  child 

were  entitled,  and  that  the  gift  over  did  not  take  effect 

VOL.  XXVIII — IV,  M  M 
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I860.  without  becoming  entitled  to  the  receipt  of  the  said  trust 
moneys  or  property,  then  the  aforesaid  shares  of  my 
said  two  last-named  daughters,  or  such  of  them  as  shall 
die  without  or  shall  be  failure  of  issue,  as  aforesaid,  shall 
be  paid,  assigned  and  transferred  to  the  next  of  kin  of 
my  said  two  last-named  daughters,  respectively,  ac- 
cording to  the  Statute  for  Distribution  of  Intestates9 
Personal  Estate,  exclusive  of  their  respective  husbands, 
in  such  manner  as  if  my  said  daughters  respectively  had 
died  unmarried. 

Provided  always  and  my  will  is,  that  in  case  any  one 
or  more  of  my  said  last-named  five  children,  who  may 
be  presumptively  entitled  to  the  residue  of  my  personal 
estate,  shall  happen  to  depart  this  life  before  his,  her  or 
their  said  share  or  respective  shares  of  and  in  the  said 
several  trust  moneys  and  premises  shall  become  payable, 
without  leaving  issue  him  her  or  them  surviving,  then  I 
direct  that  such  share  or  shares  shall  go  to  and  be 
equally  divided  amongst  the  survivors  of  the  same 
children  and  the  issue  of  such  of  them  as  shall  be  then 
dead,  the  issue  of  such  of  them  as  shall  be  then  dead  to 
take  the  same  share  or  shares  as  the  parent  or  parents 
of  such  issue  would  have  been  entitled  to  if  living,  and 
that  the  parts  thereof  to  which  such  survivors  shall  so 
become  entitled  shall  be  payable  to  them  at  the  same 
times  and  in  such  manner,  and  be  subject  to  the  like 
trusts  and  direction  in  case  of  death  before  such  times 
or  otherwise,  as  the  original  share  or  shares. 

The  testator  died  in  the  same  year  (1810). 

His  daughter  Mary  Hayward  had  three  children 
only,  two  of  whom  died  in  early  infancy  and  unmarried, 
and  the  third,  James  Hayward,  attained  twenty-one  and 
died  in  1842. 

Mary 
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Mary  Hayward  died  in  1860,  and  her  share  of  the 
residue!  which  had  been  set  apart,  now  became  dis- 
tributable. 

This  was  the  petition  of  the  legal  personal  represen- 
tatives of  James  Hat/ward,  praying  payment  out  of 
Court  to  him  of  the  fund,  consisting  of  10,142/.  Consols 
and  500/.  new  £3  per  Cents. 

Mr.  R.  Palmer  and  Mr.  Faber,  in  support  of  the 
petition. 

In  all  cases  of  this  description,  where,  after  a  gift  for 
life,  there  is  a  gift  over  upon  the  death  of  the  legatee 
before  his  legacy  becomes  payable,  it  is  construed  as  a 
death  before  a  vesting,  as  in  Schenck  v.  Legh  (a) ;  Jones 
v.  Jones  (6) ;  Butterworth  v.  Harvey  (c). 

The  case  of  In  re  Williams  (d),  is  very  near  the 
present.  There,  the  gift  over  was  on  the  death  of  a 
child  "  before  becoming  entitled  to  payment ;"  here  it  is 
"  before  becoming  entitled  to  the  receipt,"  which  is  the 
same  thing.  Again,  a  case  before  Vice-Chancellor 
Parker  of  Yateis  Trust  (c),  is  very  similar,  where  the 
gift  over  was  if  any  child  "  should  happen  to  die  before 
being  entitled  in  possession."  In  both  those  cases,  it 
was  held,  that  the  representatives  of  a  child,  who  had 
attained  twenty-one  but  died  in  the  lifetime  of  the 
parent,  were  entitled  to  the  legacy,  and  that  the  gift 
over  did  not  take  effect.  These  cases  clearly  govern 
the  present. 


Mr. 


(a)  9  Ves.  300.  (d)  12  Bcao.  317. 

\b)  13  Sim.  561.  (e)  21  L.  J.  (Chanc.)  281. 

(c)  9  Beat.  130. 

M  M  2 
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1860.  Mr.  Selwyn  and  Mr.  Beavan,  for  one  of  the  next  of 

kin  of  Mary  Hayward. 

This  case  is  clearly  distinguishable  from  that  class  of 
cases  of  which  Emperor  v.  Rolfe(a)\  Powis  v.  Bur- 
dett(b);  Hallifaxv.  Wilson  (c)  are  examples,  and  which 
originated  the  doctrine.  There,  the  direction  was  to  pay 
at  twenty-one,  with  a  gift  over  in  case  of  the  death  before 
the  gift  becoming  payable.  The  word  "  payable1'  was 
in  those  cases,  construed  with  reference  to  its  meaning 
in  the  previous  clause  and  the  gift  over  before  the 
portion  became  payable  was,  necessarily,  held  to  mean 
"  before  the  attainment  of  twenty-one.19  But  in  the 
present  case,  the  gift  over  is  in  quite  distinct  terms  from 
the  prior  direction  as  to  vesting. 

Here  the  share  is  to  be  paid  at  twenty- one,  the 
survivorship  is,  on  death  before  the  share  becomes 
payable ;  but  the  gift  over  to  the  next  of  kin  is  on  death 
"  without  becoming  entitled  to  the  receipt?  a  distinct  and 
different  event,  and  therefore  not  necessarily  commen- 
surate with  the  former  expressions  "paid"  and  "pay- 
able." 

If  attention  be  directed  to  the  distinction  which  the 
testator  himself  has  drawn  between  the  time  when  the 
money  is  to  be  payable  (which  is  the  attainment  of 
the  age  of  twenty-one  should  the  tenant  for  life  be 
then  dead)  and  the  time  when  it  is  to  be  distributed,  or 
as  the  testator  culls  it  "received"  (which  is  not  until 
after  the  tenant  for  life  is  actually  dead),  there  cannot 
\>Q  any  hesitation  in  arriving  at  the  conclusion  that 
James  Hayward,  who  was  the  only  surviving  issue  of 
Mrs.  Haytcard,  acquired,  on  attaining  the  age  of  twenty- 
one  years,  a  vested  interest  in  the  property,  subject  to  be 

divested 

(«)  1  Vet.  ten.  208.  (r)  16  Vet.  168. 

(A)  9  Vet.  428. 


Hayward 
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divested  in  the  event  of  his  dying  without  issue  in  the        1860. 

life  of  his  mother.    This  construction  will  not  interfere 

with  that  numerous  clnss  of  cases,  such  as  Halifax  v. 

Wilson  (a) ;  Jones  v.  Jones  (6)  ;   Butterworth  v.  Har-       James. 

vey  (c),  which  shew,  that  the  word  "  payable"  is  to  be 

construed  us  referring  to  the  period  when  the  legatee 

attained  majority,  and  not  to  the  period  of  distribution, 

all  of  which  are  unaffected  by  it;  but  what  is  of  much 

more  importance,  it  will  give  effect  to  the  whole  of  the 

will,  a  great  portion  of  which   must  be  struck  out  if 

a  contrary  opinion  prevail." 

It  is  perfectly  competent  for  a  testator  to  say,  that  a 
provision  which  he  makes  for  a  legatee,  after  a  tenancy 
for  life,  shall  go  over  to  another  legatee,  in  case  the  first 
should  die  before  the  second  is  in  a  position  to  demand 
the  actual  payment  of  his  legacies,  and  effect  has  been 
given  to  such  bequests  ;  Bright  v.  Rowe  (d) ;  Creswick 
v.  Gashell(e).  It  is  impossible  to  suggest  any  form  of 
words  which  would  more  accurately  express  such  an 
intention  than  this:— in  case  he  should  die  " without 
becoming  entitled  to  the  receipt  of  it."  It  is  the  ten- 
dency of  modern  decisions  to  construe  words  in  their 
natural  sense,  and  not  to  straiu  their  meaning  for  a 
particular  purpose. 

Mr.  Cole  for  other  next  of  kin. 

Mr.  W.  Pearson  for  the  trustee. 


The  Master  of  the  Rolls. 

I  think  this  a  very  clear  case,  and  concurring  in  th6 
observations  that  the  tendency  of  later  decisions  has 

been, 

(a)  16  Ves.  168.  (d)  3  MVL  4  K.  316. 

'  (6)  13  Sim.  561.  •  (e)  16  Bear.  577. 

(c)  9  Bcav.  130. 
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been,  without  varying  the  rules  laid  down  for  the  con- 
struction of  wills,  to  adopt  the  exact  words  that  the 
testator  has  used,  still  I  think  he  has  here  expressed 
his  meaning  distinctly. 

In  the  first  place,  he  gives  shares  of  his  residue  to 
each  of  his  two  daughters  during  their  lives,  and  after 
their  deaths  to  their  children ;  that  is  a  vested  gift  to  the 
children.  He  then  directs  these  shares  to  be  paid  to  the 
children  at  the  age  of  twenty-one,  and  this  is  distinct 
from  the  period  of  vesting.  To  be  paid  to  them  does 
not  mean  it  to  be  paid  to  them  at  twenty-one,  although 
the  mother  should  be  alive,  but  it  means  that  they  shall 
be  entitled  to  payment  at  twenty-one  if  the  mother  be 
dead.  He  then  says,  with  benefit  of  survivorship 
amongst  such  children  if  either  of  them  shall  die  before 
his  or  her  share  shall  become  payable.  In  that  event, 
the  share  is  to  go  over  to  the  others. 

The  testator  then  directs,  that  in  case  the  last-named 
daughters  or  either  of  them  shall  happen  to  die  without 
issue,  or  having  issue  if  all  of  them  shall  die  without 
becoming  entitled  to  the  receipt  of  the  trust  money,  it 
shall  go  to  the  daughters'  next  of  kin.  How  can  the 
words  "  entitled  to  the  receipt"  differ  from  the  word 
"payable?"  Whenever  there  is  money  payable,  there 
is  somebody  entitled  to  the  receipt  of  the  money  to  be 
paid,  and  I  am  unable  to  distinguish  between  the 
expression,  that  there  is  money  payable  to  a  person, 
and  that  there  is  a  person  entitled  to  the  receipt  of 
that  money  which  is  to  be  paid.  In  neither  case  does  it 
mean  the  actual  receipt  of  the  money,  because  if  it  did, 
it  would  be  unmeaning,  for  if  so,  until  the  money  has 
been  received,  no  right  could  accrue ;  nor  could  it  mean, 
that  any  formal  or  accidental  delay  in  payment  after  the 
right  to  the  receipt  had  accrued  would  give  the  next  of 

kin 
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kin  a  right  to  the  money.  But  it  means,  "  before  the 
money  becomes  payable/'  that  is  to  say,  before  there  are 
persons  in  existence  who  are  entitled  to  receive  the 
money,  provided  it  could  be  paid  at  that  period.  If  he 
had  intended  a  gift  over  on  the  death  of  a  child  in  the 
lifetime  of  the  parent,  why  should  he  not  have  adopted 
the  course  Mr.  Beavan  suggested,  and  have  expressed, 
plainly  in  his  will,  that  if  anyone  of  the  issue  died 
in  the  lifetime  of  their  mother,  then  his  share  should 
go  over  to  the  next  of  kin.  He  has  not  so  expressed  it, 
he  has  limited  it  to  the  period  when  they  are  entitled, 
that  is,  he  has  limited  it  to  the  period  when  they  were 
entitled  to  receive  it,  which  is  the  period  at  which  it  was 
payable,  namely,  at  twenty-one  or  day  of  marriage.  I 
am  of  opinion  that  the  Petitioners  are  entitled. 


1860. 


ROBERTSON  v.  QUIDDINGTON.  M       l7 

rriHIS  cause  came  before  the  Court  upon  a  demurrer  The  legatee 
A     to  the  whole  bill.    The  bill  stated,  that  in  1836,  thVmeSg^ 
the  testator  John  Morgan  took,  in  his  own  name,  a  wiU  of  a  do- 
messuage  and  premises,  being  No.  5,  Albemarle  Street,  cannot  support 

and  commenced  carrying  on  business  as  a  tailor  there,  a  bill  against 

J     °  7  the  surviving 

and  that  he  took  the  Defendant  Nathaniel  Augustus  partner  to  ob- 
Quiddington  into  partnership  with  him,  and  they  thence-  «f  his^egacyf' 
forth  carried  on  business,  in  partnership  together  as  even  after  as- 
tailors,  at  No.  5,  Albemarle  Street  under  the  style  or  ^cut^r.  e 
firm  of  "  Morgan  8c  Co."  down  to  the  decease  of  John     A;  *nd  &• 

_  _  carried  on 

Morgan.  business.in 

partnership  on 
premises  be- 

The  terms  of  this  partnership  were  never  reduced  j?ngin^toJh5 

into  having  be- 
queathed his 
good-will  (not  including  the  book  debts  or  stock-in-trade)  to  the  Plaintiff.     The 
executors  assented  to  the  bequest,  but  had  assigned  the  testator's  interest  in  the  trade 
premises  to  the  surviving  partner.    To  a  bill  by  the  Plaintiff  against  the  surviving 
partner  to  realise  bis  share  of  the  good-will,  a  general  demurrer  was  allowed. 


Robertson 
v. 
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into  writing,  but  Morgan  had  two-thirds  of  the  pro- 
fits.   The  whole  original  capital  of  the  business  (viz. 
4,000/.)  was  brought  into  the  partnership  by  Morgan, 
Quiddinotow.  an(j  no  capital  was  brought  in  by  Quiddington. 

In  the  year  1857,  a  new  lease  of  the  premises  No.  5, 
Albemarle  Street  was  granted  to  Morgan  and  Quid- 
dington, for  a  further  term  of  twenty-one  years  at  the 
annual  rent  of  300/. 

John  Morgan  made  his  will  dated  the  16th  day  of 
December,  1859,  aud  thereby  bequeathed  in  the  words 
following :  "  In  case  I  should  have  power,  by  this  my 
will,  to  dispose  of  any  part  of  the  good-will  of  the  busi- 
ness of  a  tailor,  now  carried  on  by  me  in  partnership 
with  Mr.  Nathaniel  Quiddington  as  Morgan  §*  Co.,  I 
bequeath  such  my  interest  in  the  seme  good-will  which  I 
may  have  power  to  dispose  of  (but  not  including  my 
interest  in  the  book  debts  owing  to  the  firm  of  Morgan 
§p  Co.  at  my  decease  nor  any  interest  in  the  stock  in 
trade  then  belonging  thereto  or  in  the  moneys  to  arise 
therefrom)  as  follows: — namely,  two  third  parts  of  such 
my  interest  in  the  said  good-will  I  give  to  my  son  in  law 
John  Robertson,  and  the  remaining  third  part  I  give  to 
my  foreman  Mr.  Aubin"  The  testator  appointed  his 
son  George  Morgan,  Francis  Thomas  Freeman  and  the 
Plaintiff,  Robertson,  his  executors. 

The  testator  died  on  the  8th  day  of  January,  1860, 
and  his  will  was  proved  by  George  Morgan  and  Francis 
Thomas  Freeman  alone,  but  the  Plaintiff  had  not  proved 
it. 

Certain  negotiations  for  a  partnership  between  the 
Plaintiff  and  Quiddington  ensued  after  the.  death  of 
John  Morgan,   but  such  negotiations  led  to  no  final 

rdsult, 
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result,  and  by  a  letter  dated  tbe  28th  of  May,  1860,        I860. 
Quiddington  put  the  Plaintiff  at  arms-length.  V"%^J' 

RoBRRTION 

On  receipt  of  this  letter  from  Quidding ton  of  the  28th  Q0IDD|J,aTOW, 
May,  1860,  the  Plaintiff  gave  notices  in  writing  to  the 
executors,  requiring  them  to  take  such  steps  as  might 
be  necessary  for  protecting  his  interest  in  the  good-will 
of  the  business  of  Morgan  §f  Co.,  and  calling  upon  them, 
either  by  concurrence  with  Quidding  ton  or  otherwise,  to 
proceed  forthwith  to  a  sale  of  the  entire  good-will  of 
the  concern  of  Morgan  §p  Co.  ia  order  to  ascertain  the 
amount  of  the  Plaintiff's  interest  therein.  "  And  in 
answer  to  such  notices,  the  Plaintiff  received  from 
George  Morgan  and  Francis  Thomas  Freeman  a  formal 
written  assent  to  his  legacy,  and  thereby,  as  the  Plain- 
tiff is  advised,  the  legacy  became  vested  in  him." 

The  executors  had  assigned  the  testator's  share  in  the 
business  premises  to  Quidding  ton. 

The  bill  filed  on  the  23rd  of  June,  1860,  prayed  :— 

1.  That  the  good-will  of  the  business  of  the  firm  of 
Morgan  fy  Co.  might  be  sold,  and  that  the  Plaintiff 
might  be  declared  to  be  entitled  to  four  ninth  parts  of 
the  proceeds  of  sale  thereof,  and  that  the  same  might  be 
decreed  to  be  paid  to  him  accordingly. 

2.  That  an  account  might  be  taken  of  all  profits  made 
or  received  by  Quiddington  from  the  good-will  of  the 
business  of  Morgan  fy  Co.  since  the  decease  of  the  tes- 
tator, John  Morgan,  and  that  Quiddington  might  be 
decreed  to  pay  to  the  Plaintiff  such  a  sum  of  money  as 
should  be  equal  to  four  ninth  parts  of  such  profits. 

To  this  bill,  filed  against  Quiddington  and  Aubin 
alone,  the  Defendant  Quiddington  demurred  for  want  of 
equity,  and  for  want  of  parties  (naming  the  executors). 

Mr, 
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1860.  Mr.  R.  Palmer  and  Mr.  Drewry,  in  support  of  tbe 

N^v^-/      demurrer. 
Robertson 
v. 
Qoiddingtom.      It  is  only  at  the  instance  of  some  one  interested  in 

the  winding  up  of  the  concern  that  the  good-will  of  a 
partnership  can  be  reached ;  CoUyer  on  Partnership  (a). 
This  bill  is  for  the  sale  of  a  mere  "  abstract  idea,"  for  a 
good-will,  unconnected  with  the  book  debts,  the  stock  in 
trade  (under  the  very  terms  of  the  will)  and  iu  the  lease 
of  the  house  of  business  which  is  now  vested  in  the 
Defendant  Quiddington,  cannot  exist.  As  to  the  right 
to  use  the  name  of  Morgan  &  Co.  it  belongs  to  the 
surviving  partner,  as  was  decided  by  the  Vice-Chancellor 
of  England  in  Lewis  v.  Langdon  (Jb).  In  that  case  two 
persons,  Fruzan  Langdon  and  James  Lewis,  carried  on 
the  business  of  pencil  makers  under  the  firm  of"  Brook- 
man  §f  Langdon.9'  Fruzan  Langdon  died  in  1834,  and 
in  1835,  her  executor  Augustus  Langdon  commenced 
carrying  on  the  same  business  under  the  firm  of"  Brook- 
man  Sf  Langdon.99  Lewis  having  applied  for  an  in- 
junction to  restrain  Augustus  Langdon  from  using  the 
name  of  Brookman  is  Langdon,  the  Vice-Chancellor  of 
England  granted  the  injunction,  saying  "  I  cannot  but 
think,  when  two  partners  carry  on  a  business  in  part- 
nership together  under  a  given  name,  that  during  the 
partnership  it  is  the  joint  right  of  them  both  to  carry 
on  the  business  under  that  name,  and  that  upon  the 
death  of  one  of  them,  the  right,  which  they  before  had 
jointly,  becomes  the  separate  right  of  the  survivor. 
My  opinion  therefore  is,  that  Mr.  Lewis,  by  becoming 
the  surviving  partner  of  Mrs.  Langdon,  had  in  himself 
the  right  to  use,  either  simply  or  in  a  modified  way,  the 
firm  of  Brookman  Sf  Langdon  under  which  the  partner- 
ship business  was  agreed  to  be  carried  on  by  virtue  of  a 

clause 

(a)  Page  174.  (6)  7  Sim.  421* 
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clause  which  I  find  in  the  agreement,  and  he  cannot  be        1860. 
said  to  have  abandoned  that  right." 


In  the  present  case,  the  alleged  good-will  has  none  of  QUIDDINaT0K- 
the  necessary  adjuncts  to  make  it  valuable,  and  if  it  has 
any  existence,  it  is  part  of  the  partnership  assets,  and 
can  only  be  dealt  with  in  a  suit  to  wind  up  the  partner- 
ship transactions,  for  a  bill  for  the  partial  administration 
of  the  partnership  assets  cannot  be  sustained. 

Secondly,  the  executors  are  necessary  parties ;  there 
is  no  allegation  that  the  debts  are  paid,  and  it  would 
be  a  breach  of  trust  for  executors  to  assent  to  a  legacy 
prior  to  payment  of  the  debts. 

Mr.  Selwyn  and  Mr.  Martindale,  in  support  of  the 
bill.  The  existence  of  a  good-will  in  a  business,  as  a 
valuable  assignable  interest,  is  now  firmly  established  in 
this  Court,  and  it  can  be  disposed  of  like  any  other 
valuable  rights  or  interests.  The  good-will  of  a  partner- 
ship forms  part  of  the  assets  and  does  not  belong  to  the 
surviving  partner,  and  if  he  appropriates  it  to  himself, 
he  is  accountable  for  its  value  to  the  real  owner. 
Morgan  was  the  founder  of  the  business,  and  the  right 
to  use  the  name  of  Morgan  fr  Co.  is,  of  itself,  of  great 
value,  being  the  means  of  retaining  the  old  customers, 
and  if  the  dissolution  had  taken  place  in  Morgan's  life, 
Quiddington  would  have  had  no  right  to  use  that  name ; 
here,  the  dissolution  being  by  death,  he  has  no  right,  as 
against  the  representatives  of  Morgan  or  those  claiming 
under  his  will,  to  use  that  name.  It  is  like  the  right  to 
use  the  name  of  Household  Words  in  Bradbury  v. 
Dickens  (a),  where  the  Court  held  that  one  partner  had 

no 

(a)  27  Ban.  53. 
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no  right  to  deal  with  it  separately  from  his  co-partners. 
It  was  said  to  be  valueless,  but,  when  sold,  it  produced 
heitbom    a  yery  cQjjgijprgble  8um  .  in  truth  the  only  mode  of 
Quiddinoton.  ascertaining  the  value  of  such  a  right  is  by  a  sale. 


The  bequest  of  the  good-will  to  the  Plaintiff  was 
perfectly  valid,  and  when  once  the  executors  had  as- 
sented to  the  bequest,  it  vested  in  the  Plaintiff,  and  he 
then  had  a  right  to  sue  for  it  against  every  person  wrong- 
fully appropriating  it  to  himself. 

Smith  v.  Everett  (a) ;  Mcllei&h  v.  Keen  (b) ;  Smalt  v. 
Graves  (c) ;  Jarman,  Byth.  (d) ;  Wedderburn  v.  Wed- 
derburn  (e)  were  also  cited. 

Mr.  R.  Palmer,  in  reply.  Mr.  Collyer  points  out 
correctly  that  good-will  is  not  property,  but  an  incident 
to  property ;  it  cannot  therefore  be  dealt  with  independ- 
ently of  the  property,  or  have  any  existence  apart  from 
it,  or  unless  there  is  a  going  business  attached  to  it. 
The  decree  in  Cook  v.  Collingridge  (/)  shews  that  there 
is  no  equity  to  restrain  the  Defendant  from  using  the 
name ;  Canham  v.  Jones  (g).  The  Court  will  not  regard 
a  good-will  which  is  plainly  valueless ,-  Davies  v.  Hodg- 
son (A). 


The  Master  of  the  Rolls. 

July  17.  In  this  case,  I  am  of  opinion  that  the  demurrer  must 

be  allowed. 

I  fully 

(«i)  27  Bcdv.  446.  (e )  22  Bear.  84. 

(6)  27  Bean.  236 ;  ante,  p.  453.  (/)  27  Beav.  456. 

(c)  3  De  G.  $  S.  706.  (g)  2  Vet.  $  B.  218. 

(</)   Vol.  9,  p.  653,  note  {a)  {3rd  {*)  25  Beav.  1 77. 
edit.) 
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I  fully  concur  in  the  observations  on  both  sides,  not        I860, 
only  that  the  good-will  is  a  valuable  and  tangible  thing      ^^v-^ 
in  many  cases,  but  it  is  never  a  tangible  thing  unless  it      OB^TBOM 
is  connected  with   the  business  itself,  from  which  it  Quiddington. 
cannot  be  separated,  and  I  never  knew  a  case  in  which 
it  has  been  so  treated.     I  am  of  opinion  that  even  if  the 
executors  have  assented  to  this  bequest,  which  I  must 
assume  on  demurrer,  because  it  is  so  stated  upon  the 
bill,  it  is  not  competent  for  a  legatee  of  two-thirds  of 
a  good-will  of  a  deceased  partner  to  file  a  bill  against 
the  legatee  of  the  remaining  one-third  and  the  surviving 
partner,  who  is  entitled  to  all  the  rest  of  the  good-will, 
to  have  that  bequest  specifically  made  good. 

I  do  not  express  any  opinion  as  to  what  may  occur 
in  a  suit  for  the  general  administration  of  assets,  if  it 
should  appear  that  the  executors  have,  by  realising  the 
business,  made  a  profit  by  the  sale  of  this  good-will, 
or  whether  thereupon  the  Plaintiff  may  not  have  a  right 
to  be  paid  in  respect  of  his  interest  in  it.  I  should  follow 
no  doubt  my  decision  in  Smith  v.  Everett  (a),  in  which 
the  business  had  been  actually  sold,  and  where  part  of 
the  purchase-money  was  attributable  to  the  good-will. 
That,  however,  can  only  be  ascertained,  if,  in  the  course 
of  administration  by  the  executors,  they  have  been  able 
so  to  deal  with  the  business  as  to  make  something  from 
the  good-will.  Here  the  bill  expressly  states  that  they 
have  so  dealt  with  the  business  premises  as  to  make 
that  impossible,  because  they  have  assigned  the  tes- 
tator's interest  to  Quiddington. 

In  this  state  of  things,  I  am  of  opinion  it  is  impossible 
that  the  Plaintiff  can  be  entitled  on  that  mere  state- 
ment to  realise  the  testator's  share  of  the  good-will  as 
against  the  person  entitled  to  the  other  third. 

The 

(a)  27  Bean.  446. 


536  CASES  IN  CHANCERY. 

1860.  The  case  of  Lewis  v.  Langdon  (a)  also  appears  to  me 

v*%^f      to  establish  very  clearly  that  the  firm's  name  (whatever 

Robertson  .  ,    v  .        x      .  .  .  x  , 

Vt  its  value  may  be)  survives  to  the  surviving  partner,  and 

Quiddinqtom.  ^^  consequently,  it  could  not  be  sold,  and  it  is  obvious 

that  without  this  it  would  produce  no  value  at  all. 

If  the  Plaintiff  thinks  fit  to  sell  his  interest,  such  as 

it  is,  nobody  can  prevent  it,  but  certainly  no  one  would 

get  anything  by  it.     I  am  of  opinion,  without  meaning 

to  express  any  opinion  as  to  any  claim  which  may  arise 

against  executors  if  guilty  of  a  breach  of  trust,  or  as  to 

what  might  arise  in  a  suit  for  the  administration  of 

assets,  that  this  bill,  in  its  present  form  and  on  its 

present  allegations,  cannot  be  sustained.    The  demurrer 

roust  be  therefore  allowed. 


Liberty  to  amend  was  refused. 

(a)  7  Sim.  421. 
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WELSTEAD  t;.  COLVILE, 

July  11. 
ftOBERT  NUTTALL,  by  his  will  dated  in  1856,  Trustees  had  a 
devised  his  real  estates  unto  his  trustees,  Bid-  ove^areaTes- 
dulph,  Parker  and  Elliott  and  their  heirs,  upon  trust,  *»*«  ▼«•*«*  in 
as  soon  after  his  decease  as  conveniently  might  be,  by  gjve  g00d  dis- 

a  sale  of  his  real  estates  or  a  competent  part,  to  raise  charges  for  the 

purchase- 
certain  sums  in  aid  of  his  personal  estate.  money.    The 

tenant  for  life 

And  the  testator  declared,  that  the  receipts  of  the  appoiJTnew  ° 

trustees  and  trustee  for  the  time  being:  acting  by  virtue  tru?tec*>  and 
_    .  -        ,  "  thereupon" 

of  any  of  the  trusts  or  powers  or  for  the  purposes  of  the  trust  estate 

his  will  should  be  effectual  discharges  to  all  persons  ^°to^eo?d 

for  all  money  for  which  such  receipts  or  receipt  should  and  new  trus- 

be  given,  and  also  that  any  purchaser  dealing  with  the  ^357  J}  B 

testator's  trustees  or  trustee  under  any  of  the  trusts,  was  appointed 

powers  or  provisions  of  that  his  will  should  in  nowise  but  before  any 

be  bound  to  inquire,  or  see  to  the  necessity  for,  or  pro-  conveyance 

*  .  na°  oe011  made 

priety  of  any  sale,  or  other  act  or  thing,  to  be  or  pur-  to  him,  the  es- 

porting  to  be  done  under  the  trusts  or  provisions.  J* ™$ 

to  a  purchaser, 
And  the  testator  declared,  that  in  case  Henry  Bid-  chase-money 
dulph,  William  Biddulph  Parker  and  William  Elliott,  was  paid  to  the 

-     ,  n  •  /    °ld  fln<l  nCW 

or  any  of  them,  or  any  future  trustee  or  trustees  thereof,  trustees, 
should  die  or  desire  to  be  discharged  from  or  refuse,  ^^^.'jJJS 
decline  or  become  incapable  to  act  in  the  execution  of  obtained  a 
the  trusts  of  that  his  will  or  go  to  reside  in  parts  be/ond  S^tho'pur^80 
the  sea  before  the  trusts  should  be  fully  executed  and  chase-money, 
performed,  then  and  so  often  as  the  same  should  happen, 
it  should  be  lawful  to  and  for  his  (testator's)  daughter 
during  her  life,  whether  covert  or  sole,  and  after  her 
decease,  then  for  the  persons  thereinafter  mentioned, 
by  any  deed  or  deeds,  writing  or  writings,  to  nominate 

and 
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and  appoint  any  other  person  or  persons  to  be  a  trustee 
or  trustees  in  the  place  or  stead  of  all  or  any  such  trus- 
tee or  trustees  as  aforesaid,  and  as  to  all  or  any  of  the 
trust  estates  or  funds  under  that  his  will!  and  either  the 
same  or  different  trustees  as  to  different  trust  estates  or 
funds,  and  in  any  such  case,  to  appoint  either  one  or 
more  than  one  instead  of  any  one  former  trustee,  or  the 
same  or  more  or  less  than  the  number  of  the  former 
trustees;  and  thereupon,  all  the  trust  estate  (real  and 
personal),  stocks,  funds  and  securities  which  should  be 
vested  in  the  trustee  or  trustees  in  whose  place  or  stead 
such  new  trustee  or  trustees  shall  be  so  appointed,  or 
to  which  such  new  trustees  shall  be  appointed,  shall, 
from  time  to  time,  be  conveyed,  transferred  and  as- 
signed unto,  or  so  that  the  same  may  become  vested  in 
such  new  trustee  or  trustees  solely  or  jointly  with  the 
continuing  or  surviving  trustee  or  trustees  thereof,  as 
the  case  may  require,  upon  the  trusts  and  to  and  for 
the  ends,  intents  and  purposes,  and  with,  under  and 
subject  to  the  powers  and  directions  therein  expressed, 
declared  and  contained  of  and  concerning  the  same ; 
and  that  all  and  every  such  new  trustees  or  trustee 
should  and  might  act  and  assist  in  the  execution  of  the 
trusts,  powers  and  authorities  to  all  intents  and  pur- 
poses whatsoever,  as  if  he  or  they  had  been  originally 
named  in  that  his  will  as  such  trustee  or  trustees. 


Elliott  died  in  the  life  of  the  testator. 

The  testator  died  on  the  12th  day  of  December,  1857, 
and  his  will  was  proved  by  Biddulph  and  Parker. 


By  deed  poll,  dated  the  22nd  day  of  May,  1858, 
Susan  Eliza  Roydes,  the  testator's  daughter,  in  execu- 
tion of  the  power  given  her  by  the  will,  did  nominate 
and  appoint  Sir  Alexander  Ramsay,  Baronet,  to  be  a 

trustee, 
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trustee,  of  and  for  the  purposes  of  the  will,  in  the  place        1860. 
of  William  Elliott,  deceased.  v-^v-w/ 

Welstead 

V. 

By  an  indenture  of  conveyance,  dated  the  27th  of  Colvile. 
November,  1858,  and  made  between  Henry  Biddulph 
and  William  Biddulph  Parher,  of  the  first  part,  Sir 
Alexander  Ramsay,  of  the  second  part,  Susan  Eliza 
Roydes,  of  the  third  part,  and  George  Ric/iards  Wel- 
stead, of  the  fourth  part,  after  reciting  the  will  of  Nuttall, 
his  death  and  probate  of  his  will,  and  also  that  Elliott 
died  some  time  before  the  testator,  and  reciting  the 
deed  poll  of  the  22nd  of  May,  1858,  and  that  the  trus- 
tees of  the  will  had  contracted  with  Mr.  Welstead  to 
sell  to  him  the  lands  and  hereditaments  thereinafter 
mentioned,  it  was  witnessed,  that,  in  consideration  of 
the  sum  of  5,500Z.  to  Henry  Biddulph,  William  Bid- 
dulph Parher  and  Sir  Alexander  Ramsay,  paid  by 
Mr.  Welstead  (the  receipt  whereof  was  acknowledged 
by  them),  they,  Biddulph  and  Parker,  did  grant  and 
convey  and  Sir  Alexander  Ramsay  did  thereby  accord- 
ing to  his  estate  and  interest  therein  ratify  and  confirm 
to  Mr.  Welstead  and  heirs  the  Kempsey  House  estate, 
being  part  of  the  devised  property. 

Mr.  Welstead,  in  1859,  agreed  to  sell  the  property  to 
the  Defendant  General  Colvile,  and  the  only  objection 
taken  by  the  Defendant's  advisers  to  the  title  was  in 
these  words : — 

"The  appointment  of  Sir  Alexander  Ramsay  as  a 
new  trustee  of  the  will  of  Robert  Nuttall,  in  the  place 
of  William  Elliott,  one  of  the  trustees  named  in  the 
will,  and  who  is  stated  to  have  died  in  the  testator's 
lifetime,  does  not  appear  to  have  been  properly  com- 
pleted, in  conformity  with  the  power  in  the  will,  by 
which  the  testator  directed,  that  upon  such  appoint- 
ment all   the  trust  estates  of  which  such  new  trustee 

vol.  xxviii— iv.  v  n  should 


Welstead 

V. 


640  CASES  IN  CHANCERY. 

1860.  should  be  appointed  should  be  transferred  to  such  new 
trustee  jointly  with  the  surviving  trustees,  with  all  the 
powers,  &c.  of  the  will.  It  would  seem  that  the  ap- 
Colvile.  pointment  was  unaccompanied  by  any  transfer  of  the 
trust  estates,  so  as  to  vest  them  in  the  new  trustee,  who, 
notwithstanding,  joins  in  the  receipt  of  the  purchase- 
money  and  in  the  conveyance  to  the  late  purchaser,  the 
present  vendor.  Under  these  circumstances,  the  ques- 
tion arises  whether  the  power  of  sale  was  properly 
exercised,  and  whether  the  trustee  so  appointed  could 
act  before  the  trust  estate  was  vested  in  him  according 
to  the  directions  of  the  power." 

Mr.  fl.  Palmer  and  Mr.  W.  Forster,  for  the  Plaintiff. 
This  case  differs  from  Warburton  v.  Sandys  (a).  In  that 
case,  the  surviving  trustees  were  not  only  to  appoint 
the  new  trustee,  but  were  also  to  convey  the  estate  to 
him;  and  the  Vice-Chancellor  of  England  therefore 
thought,  that  a  new  trustee  had  not  been  completely 
appointed  until  both  these  formalities  had  been  complied 
with.  But  here,  there  are  two  distinct  acts  to  be  done 
by  different  persons ;  the  daughter  is  to  appoint  the  new 
trustee,  and  the  surviving  trustees  are  afterwards  to 
convey  the  trust  estate.  In  Noble  v.  Meymott(b),  it 
was  said,  that  the  appointment  of  new  trustees  was  not 
complete  until  the  trust  property  had  been  conveyed, 
but  the  Court,  as  to  this  point,  observed,  "  It  is  urged 
against  this  view,  that  the  appointment  of  trustees  is  not 
complete  and  effectual  until  the  trust  property  is  con- 
veyed to  them ;  that  if  Lewis  had  acted  as  trustee,  the 
trust  property  became  vested  in  him  and  Roberts;  and 
that  as  Roberts  alone,  by  the  deed  of  July,  1848, 
transferred  the  trust  property  to  the  Plaintiffs,  it  is  not 
effectually  vested  in  them  : — that  the  trust  is  not  com- 
plete, 

(a)  14  Simons,  622.  (6)  14  Beavan,  471. 
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plete,  and  that  therefore  the  Plaintiffs  are  not  duly  1860. 
appointed.  1  agree  in  the  statements  of  the  facts,  but 
not  in  the  conclusion  to  be  drawn  from  them.  I  agree 
that,  in  the  case  supposed,  the  trust  money  was  not  Cow^e. 
effectually  vested  in  the  Plaintiffs ;  but  I  am  of  opinion 
that  the  appointment  of  new  trustees  and  the  convey- 
ance of  the  trust  property  to  them  constitute  two 
distinct  and  separate  matters,  and  that  the  second,  the 
transfer,  can  only  properly  take  place  where  the  first, 
or  the  appointment  16  complete.  Were  it  not  so,  in 
some  cases,  probably  in  all,  no  valid  appointment  of 
new  trustees  could  finally  be  made.  Look  at  the  words 
of  the  power,  which  is  in  a  correct  form;  first,  to  appoint 
new  trustees,  '  and  that  upon  the  appointment  of  any 
such  new  trustees,'  the  trust  property  shall  be  trans- 
ferred &c. ;  that  is,  the  transfer  is  not  to  be  made  until 
the  appointment  is  complete,  but  if  the  appointment 
were  not  complete  until  the  transfer  were  made,  the 
transfer  never  could  legally  be  made," 

They  also  referred  to  Miller  v.  Priddon  (a) ;  and 
Chance  on  Powers  (J). 

Mr.  Selwyn  and  Mr.  12.  Jones  JBateman,  for  the 
Defendant.  The  Plaintiff  has  not  shewn  a  good  title ; 
the  case  of  War  burton  v.  Sandys  (c),  is  decisive  on  this 
point.  The  Vice-Chancellor  of  England  says  (d),  "  My 
opinion  also  is,  that  at  present,  no  new  trustee  has  been 
appointed ;  for,  when  the  testator  used  the  word  '  nomi- 
nate,' he  did  not  mean  that  the  naming  of  a  trustee  was 
all  that  should  be  done.  It  is  plain  to  me,  that  unless 
a  conveyance  was  executed,  so  as  to  give  the  person 
named  a  joint  interest  with  the  other  three,  no  trustee 
was  nominated  within  the  meaning  of  the  power.     The 

testator 

(a)  1  Be  G.,  M.  $  G.  335.  (c)  14  Simon*,  622. 

(6)   Vol.  2,  p.  400,  *.  2571.  (d)  Page  631. 
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testator  meant,  that  the  person  to  be  nominated  should 
be  trustee  just  as  the  others  were.  If  he  had  been 
nominated,  and  no  conveyance  had  been  executed  to 
him,  and  all  the  others  had  died,  how  was  he  to  execute 
any  trust  at  all?  He  could  not  do  it;  for  he  would 
have  no  estate  at  all.  The  testator  clearly  meant  that 
he  should  be  nominated  so  as  to  become  effectually  a 
trustee." 

Persons  "  cannot  be  in  law  trustees,  unless  some  in- 
terest in  the  thing  given  were  actually  vested  in  them ;" 
Owen  v.  Owen  (a).  "  The  appointments  of  trustees  arc 
nothing,  and  the  persons  are  no  trustees  till  they  can 
join  in  all  the  acts  that  form  the  duty  of  the  trustees ;" 
Foley  v.  Wontner(b).  Here  the  appointment  is  incom- 
plete in  a  material  and  important  particular,  the  essential 
acts  cannot  be  severed,  so  that  a  man  may  be  partially 
a  trustee.  The  payment  of  the  5,500/.  to  Ramsay  was 
improper  he  not  being  a  complete  trustee,  and  the 
Defendant  will  not  obtain  a  good  title  or  a  discharge  for 
his  purchase-money.  At  all  events,  this  is  too  doubtful 
a  title  to  force  on  a  purchaser ;  Rose  v.  Calland  (c) ; 
Pyrke  v.  Waddingham  (d) ;  and  the  Plaintiff  ought  to 
pay  the  costs ;  Farrar  v.  The  Earl  of  Winterton  (e). 

They  also  referred  to  Sudgeris  Powers  (/)  and  David- 
son's Forms. 

The  Master  of  the  Rolls. 

I  am  of  opinion  that  the  Plaintiff  can  make  a  good 
title  in  this  case,  without  in  the  slightest  degree  affecting 
the  decision  in  Warburton  v.  Sandys  (g),  on  which  I  do 

not 

(a)  1  Aik.  496.  (e)  4  You.  $  Coll.  (Ex.)  472. 

(b)  2  Jac.  4*  W.  245.  </)  VoL  2,  p.  502. 

(c)  5  Vet.  186.  (g)  14  Sim.  622. 

(d)  10  Hare,  K 
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not  mean  to  express  any  opinion.  What  was  decided  1860. 
in  Warburton  v.  Sandys  was  no  more  than  this  : — that 
the  bill  could  be  sustained,  for  although  the  Reporter, 
at  the  end  of  the  case,  inserts  a  declaration  as  to  the  Colvile, 
surviving  trustees  being  able  to  make  a  good  title,  it  is 
plain  that  that  could  only  be  by  the  consent  of  the  par- 
ties to  treat  the  case,  which  came  on  upon  demurrer,  as 
if  it  were  the  hearing  of  the  cause.  The  Vice-Chancellor 
decided  that  the  mere  appointment  or  the  nomination 
of  Burrows  as  a  new  trustee  did  not  constitute  him  a 
trustee  until  the  property  had  been  conveyed  to  him ; 
but  he  decided,  that  he  and  the  other  three  persons, 
who  were  unquestionably  trustees  with  him,  could  main- 
tain a  suit  for  the  specific  performance  of  the  contract, 
and  that  the  three  could  give  a  discharge  for  the  pur- 
chase-money without  the  fourth. 

Assuming  that  a  person  is  not  a  trustee  at  all  before 
the  property  is  vested  in  him,  tho  question,  in  this  case, 
is  this, — whether  the  receipt,  being  given  by  the  two 
survivors,  who  were  unquestionably  trustees,  and  Sir 
Alexander  Ramsay,  who  had  been  appointed  a  trustee, 
was  a  wrongful  payment  of  the  purchase-money,  so 
that  the  estate  is  still  liable  to  pay  it.  The  decision  of 
the  Vice-Chancellor  is,  that  no  person  can  be  considered 
a  perfect  trustee  until  the  trust  property  has  been  vested 
in  him.  Here  the  subject  of  the  trust  was  real  estate 
directed  to  be  sold,  and  assuming  that,  when  the  new 
trustee  was  appointed,  all  the  trust  property  ought  to 
have  been  conveyed  to  him,  still,  after  the  sale  the  pur- 
chase-money became  the  trust  property,  and  the  moment 
it  had  been  paid  to  Sir  Alexander  Ramsay  he  became 
a  perfect  trustee,  even  according  to  the  decision  in  War- 
burton  v.  Sandys.  There  the  Vice-Chancellor  of  Eng- 
land decided,  that  the  three  surviving  trustees  could 
give  a  receipt  for  the  purchase-money,  and  he  did  not 

determine 
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I860.  determine  that  the  concurrence  of  the  fourth  made  the 
appointment  bad;  his  decision,  that  the  fourth  was 
a  proper  party  to  the  suit,  tends  the  other  way. 


Welstead 

V. 
COLVILE. 


If  the  two  surviving  trustees  had  placed  the  purchase- 
money  under  the  control  of  a  stranger,  it  might  be  a 
breach  of  trust,  as  was  decided  in  Clough  v.  Bond  (a); 
but  if  the  money  gets  into  the  hands  of  a  person,  to 
whom  it  is  the  duty  of  the  surviving  trustees  to  convey 
it,  then,  if  he  accepts  the  money,  he  accepts  the  trust, 
and  becomes  a  complete  and  perfect  trustee,  the  initia- 
tory nomination  becomes  perfect,  and  by  receipt  of  the 
purchase-money  he  becomes  fully  clothed  with  the 
trust 

t  am  of  opinion  that  the  conveyance  by  the  two 
trustees  of  the  estate  was  perfect,  and  that  the  receipt 
of  the  three  was  a  good  discharge  of  the  estate  from 
the  purchase-money,  and  therefore,  that  a  good  title  can 
be  made. 

(a)  3  Myl.  £  Cr.  490. 
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The  OFFICIAL  MANAGER  of  the  PLUMSTEAD 
&c.  WATER  COMPANY  and  the  PLUMSTEAD 
&c.  WATER  COMPANY  (Limited)  v.  DAVIS.         *** 14' 

v  J  March  12. 

TN  1852,  a  joint  stock  company  of  unlimited  liability  In  1852,  a 

A     was  formed  under  the  7  &  8  Vict.  c.  110,  which  registered  as 

was  duly  registered.     It  was  called  "  The  Plumstead,  an  unlimited 
~.  company,  and 

Woolwich  and  Charlton  Consumers  Water  Company"  in  1856  it  was 

for  supplying  water  to  those  places.      In  1853,  Lewis  ^f/ji^ed" 

Davis,  the  projector  and  managing  director  of  the  company. 

company,  granted  a  lease  of  a  piece  of  his  own  land  to  ^  tne  acjs> 

the  company  on  which  there  was  a  spring,  at  a  pro-  the  Court  of 

.  .  Chancery  had 

gressive  rent,  which  contained  a  proviso  for  re-entry  on  no  jurisdiction 

non-performance  of  the  covenants.  to  make  an 

r  order  for  wind- 

ing it  up,  the 
On  the  6th  of  November,  1856,  the  company  registered  Court  of  Bank- 
.,     tn  •  i   i.     .     i  i.  ,  .,.  i       i      x  •       ruptcy  alone 

itself  as  a  company  with  limited  liability,  under  the  Joint  having  juris- 

Stock  Companies  Act,  1866  (19  &  20  Vict.  c.  47),  and  diction  in  8Uch 
r  N  7  a  case. 

thereupon  changed  its  name,  by  adding  thereto  the  word     A  suit  was 
u  i:~:*-J  »  instituted  by 

"tilted.  the  official' 

manager  of  a 

The  undertaking  proved  unsuccessful,  and  on  the  19th  company  ap- 
b  r  .  pointed  under 

of  November,  1858,  an  order  was  made  in  Chancery,  by  an  order  of 

Vice-  Chancellor  Kinder sley,  to  wind  up  the  company  (a),  ~^ |  j0"*'10 

and  Mr.  Harding  was  appointed  official  manager.  Held,  that  the 

Defendant 
might  contest 
In  February,  1859,  the  official  manager  instituted  the  the  validity  of 

present  suit  against  Lewis  Davis,  stating  that  the  com-  gj^^J  JjJe 

pany  had  expended  25,000/.  on  the  works,  that  the  Court  had  no 

terms  of  the  lease  were  not  binding  on  the  company,  make  ft.10" 

that  Davis  had  commenced  an  action  to  recover  the 

land  and  works,  on  the  ground  of  a  breach  of  covenant 

to  insure.     That  Plaintiff  insisted,  that  Lewis  was  not 

at 
(a)  28  L.  J.  (Ch.)  163. 


Davis. 
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I860.  at  liberty  to  re-enter  for  breach  of  covenant,  he  himself 

v^v**ta/  being  a  shareholder  and  liable  to  perform  the  covenant. 

Manager  of  ^  prayed  a  declaration  of  the  right  of  the  Plaintiff  aud 

Plumttead,  for  an  injunction  to  restrain  proceedings  at  law. 

Company 

v.      •        The  Defendant  Davis  objected,  that  the  Court  of 

Chancery  had  no  power  to  make  the  winding-up  order, 
for  that  the  jurisdiction  of  this  Court  to  make  the  order 
had  been  taken  away  by  the  19  A:  20  Vict.  c.  47,  s.  60, 
and  the  20  &  21  Vict.  c.  14.  That  the  Plaintiff's  ap- 
pointment was  therefore  invalid,  and  that  he  could  not 
sustain  this  suit. 

Mr.  R.  Palmer,  Mr.  W.  D.  Lewis  and  Mr.  Bag- 
shawe,  jun.,  for  the  Plaintiff. 

Mr.  Lloyd  and  Mr.  Cotterell,  for  the  trustees. 

Mr.  Selwyn  and  Mr.  Jessel,  for  Davis. 


The  Master  oftlte  Rolls. 

March  12.  This  is  a  question  which  arises  upon  a  preliminary 
objection,  before  the  merits  of  the  case  were  gone  into, 
upon  the  ground  that  the  Plaintiff  does  not  sustain  the 
character  which  alone  entitles  him  to  institute  this  suit. 

The  suit  is  instituted  by  the  Plaintiff,  as  official 
manager  of  the  Plumslead,  Woolwich  and  Charlton 
Consumers  Pure  Water  Company,  and  the  Plaintiff 
undoubtedly  has  this  advantage,  that  he  is  appointed 
the  official  manager  by  the  order  of  the  Vice-Chancellor 
Sir  Richard  Kinder sley. 

But  the  Defendants  say,  that  they  are  entitled  to 
shew  that  that  order  was  made  under  a  misapprehension 
of  the  real  state  of  the  circumstances,  and  that  the 

question 
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question  must  be  fairly  considered,  exactly  in  the  same 

manner  as  if  the  matter  were  entirely  res  Integra,  and 

that  is  my  opinion.      I  may  also  state,  that  I  have   Manager  of 

consulted  the  Vice-Chancellor  upon  the  subject,  and    Pi^mstead, 

■  ■•««•■•••  •  t        OtC.    W  ATER 

,  that  it  is  also  his  opinion  that  the  matter  is  open,  and      Company 
not  only  is  fit  to  be  considered,  and  that  the  Defendants        ^  v' 

*  t  '  Davis. 

are  entitled  to  have  the  judgment  of  the  Court  on  the 
question  so  raised. 

The  question  is  simply  this:— whether,  in  the  par- 
ticular case  of  this  company,  and  under  the  circumstances 
which  I  am  about  to  mention,  the  Court  of  Chancery  or 
the  Court  of  Bankruptcy  has  jurisdiction  to  proceed  in 
the  winding  up  of  the  company. 

The  state  of  the  case  is  simply  this : — There  was  a 
deed  of  settlement  in  1862,  and  in  October,  1852,  there 
was  a  complete  registration  of  the  company.  The  De- 
fendant Davis  was  appointed  the  manager,  and  certain 
other  persons  were  appointed  the  trustees. 

Upon  the  passing  of  the  act  which  I  am  about  to 
refer  to,  of  the  19  &  20  Vict  c.  47,  this  company,  on  the 
5th  of  November,  1856,  was  registered  as  a  limited 
liability  company,  and  the  question  is,  whether,  in  that 
state  of  circumstances,  the  Court  of  Chancery  or  the 
Court  of  Bankruptcy  has  jurisdiction  in  the  matter? 
The  clauses  of  the  act  upon  which  it  principally  depends 
are  those  which  I  am  about  to  mention.  By  the  59th 
clause  of  the  19  &  20  Vict,  (which  I  will  call  the  act  of 
1856)  it  is  enacted,  that  "The  provisions  of  the  act 
relating  to  the  winding  up  of  companies  shall  apply  to 
all  companies  registered  under  this  act  and  to  all  com- 
panies registered  under  the  act  passed  in  the  eighth  year 
of  the  reign  of  her  present  Majesty,  chap.  110,  and 
intituled  '  An  Act  for  the  Registration,  Incorporation  and 

Regulation 
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Regulation  of  Joint  Stock  Companies/  from  and  after  the 
date  at  which  they  have  obtained  registration  under  this 
act  in  manner  hereinafter  mentioned,  but  not  any  other 
companies." 

Therefore  the  provisions  of  this  act  are  to  apply  to  all 
companies  whether  registered  under  the  act  of  8  Vict.  c. 
110,  from  the  time  at  which  they  have  obtained  regis- 
tration under  this  act 


Then  comes  the  60th  section.  "  The  expression  '  the 
court'  as  used  in  the  third  part  of  this  act,  shall  mean  the 
following  authorities,  that  is  to  say.  In  the  case  of  a 
company  engaged  in  working  any  mine  within  and 
subject  to  the  jurisdiction  of  the  Stannaries,  the  Court 
of  the  Vice- Warden  of  the  Stannaries.  In  the  case  of  a 
limited  company  registered  in  England  that  is  not 
engaged  in  working  any  such  mine  as  aforesaid,"  (that 
is  a  mine  within  the  jurisdiction  of  the  Stannaries,)  "  the 
Court  of  Bankruptcy  having  jurisdiction  in  the  place  in 
which  the  registered  office  of  the  company  is  situate." 


Prima  facie  it  would  appear  that  this  section  applies 
to  this  case.  This  company,  although  previously  regis- 
tered, was  registered  under  the  act  of  November,  1856, 
and  thereupon  it  is  to  be  wound  up  under  this  act.  "And 
the  expression  "the  Court"  is  to  apply  to  the  Court  of 
Bankruptcy  which  has  jurisdiction  in  the  place  in  which 
the  registered  office  of  the  company  is  situate.  No 
doubt,  upon  this  clause,  the  jurisdiction  which  previously 
existed  under  the  former  acts  is  not  taken  away,  but 
remains  still  in  existence,  and  accordingly  it  seems,  that 
some  such  view  as  that  induced  the  Vice-Chancellor  to 
consider  that  the  jurisdiction  of  the  Court  of  Chancery 
not  being  taken  away,  the  jurisdiction  of  the  Court  of 

Bankruptcy 
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Company 

v. 

Davis. 


Bankruptcy  was  only  concurrent  with  the  jurisdiction        1860. 
of  the  Court  of  Chancery.     But  the  subsequent  clauses      ^^v^s 
of  the  act  make  that  view  of  the  case  difficult  to  be   Manaoei^of 
entertained,  having  regard  to  what  those  clauses  are;   Plumbtead, 
for  the  107th  section  of  this  act  directs,  that  there 
shall  be  repealed   the   act  of  the    8th   Vict.   c.    110, 
and  an  act  passed  in  the   11th  Vict.  c.  78,  which  is 
an  act  to  amend  an  act  for  registration,  and  the  Limited 
Liability  Act,  and  then  it  goes  on  to  say : — "  But  such 
repeal  shall  not  take  effect  with  respect  to  any  company 
completely  registered  under  the  said  act  of  the  7th  Sc  8th 
Vict.  c.  110,  until  such  company  has  obtained  registra- 
tion under  this  act  as  hereinafter  mentioned." 


Now  it  is  to  be  observed,  as  in  fact  was  pointed  out 
in  the  argument,  that  the  clause  which  I  previously  read, 
in  the  69th  section,  says,  that  this  act  shall  apply  after 
they  have  obtained  registration  under  this  act;  and 
thereupon,  this  repeal  is  not  to  take  effect  until  they 
obtain  registration  under  this  act,  which  means,  that 
after  they  have  obtained  registration  under  this  act 
this  repeal  is  to  operate  and  to  take  effect. 

The  108th  section  repeals  certain  other  acts,  and 
the  110th  section  thus  provides  for  the  registration  of 
existing  companies.  "  Every  company  completely  re- 
gistered under  the  said  act  of  the  8th  Vict.  c.  110, 
shall,  on  or  before  the  3rd  day  of  November,  1856, 
and  any  other  company  duly  constituted  by  law  pre- 
viously to  the  passing  of  this  act  and  consisting  of 
seven  or  more  shareholders,  may,  at  any  time  here- 
after, register  itself  as  a  company  under  this  act  with 
or  without  limited  liability,  subject  to  this  proviso:— 
That  no  company  shall  be  registered  under  this  act 
as  a  limited  company,  unless  either  a  certificate  of 
complete  registration  with  limited  liability  under  the 

'  Limited 
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1  Limited  Liability  Act,  1855/  has  been  obtained  by  it, 

or  an  assent  to  its  being  so  registered  has  been  given 

Manager  of  by  three-fourths"  of  its  members.     This  is  merely  for 

£LU mstead,    ^e  purpose  of  shewing  that  it  has  authority  to  register 

Company      itself  as  a  limited  liability  company,  and  that  this  has 

Davis        accordingly  been  done. 

Now  section  109  contains  this  saving  clause,  but 
which  does  not  affect  this  question  :— "  No  repeal 
hereby  enacted  shall  affect — (1)  anything  done  under 
any  acts  hereby  repealed  before  any  repeal  comes  into 
operation;  (2)  any  right  acquired  or  liability  incurred 
under  any  such  acts  before  such  repeal  comes  into 
operation,"  &c.  or  (4)  "  any  proceedings  to  be  taken  in 
the  prosecution  of  any  order  for  winding  up  a  com- 
pany made  before  such  repeal  comes  into  operation." 
Therefore  it  provides  for  the  due  security  and  the  due 
maintenance  of  everything  which  has  occurred  pre- 
viously, and  takes  care  that  those  shall  all  remain  un- 
touched although  this  repeal  shall  affect  all  other 
companies,  that  is  all  companies  which  are  in  a  posi- 
tion similar  to  the  present. 

This  saving  clause  not  merely  does  this,  but  the  act 
of  parliament  goes  on  still  further,  for  by  the  116th 
section,  it  saves  the  rights  of  all  creditors  under  the 
provisions  of  the  statutes.  It  says  "  The  registration  of 
any  existing  company  under  this  act  shall  not  nor  shall 
any  act  of  the  company  subsequent  to  such  registra- 
tion, prejudice  any  right  which  previously  to  such  regis- 
tration has  or  which  would,  if  no  such  registration  had 
taken  place,  have  accrued  to  any  creditor  or  other 
person  against  the  company  in  its  corporate  capacity." 
So  that  while  it  was  an  unlimited  company  all  the 
rights  which  the  creditors  had  against  the  members  of 
an  unlimited  company  are  preserved  against  the  com- 
pany 
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pany  by  this  act,  and  no  injustice  whatever  is  done  in 
respect  of  it. 

I  am  therefore  of  opinion  that  upon  this  act,  not  only 
is  jurisdiction  given  to  the  Court  of  Bankruptcy,  but 
that  the  jurisdiction  of  the  Court  of  Chancery  is  taken 
away,  and  that  such  would  have  been  the  case  even 
if  it  had  remained  upon  this  act  alone. 

It  is  necessary  to  consider  the  20  &  21  Vict.  c.  14, 
which  was  passed  in  the  next  session  of  parliament  for 
the  purpose  of  amending  and  correcting  the  act  of  1856. 
In  that  act,  there  is  only  one  clause  that  has  any  opera- 
lion  upon  this  question,  and  by  it,  the  107th  section, 
which  I  have  referred  to  in  the  last  act  of  parliament  and 
which  repeals  the  act  under  which  the  jurisdiction  was 
given  to  the  Court  of  Chancery  to  deal  with  these  matters, 
is  itself  repealed,  but  in  lieu  of  it,  something  is  enacted, 
which  as  effectually  takes  away  the  right  of  the  parties 
to  proceed  in  the  Court  of  Chancery  as  that  which 
existed  in  the  former  act.  The  section  is  the  23rd  of  the 
act  of  1857,  which  is  the  20  &  21  Vict.  c.  14,  and  by  it 
the  107th  section  of  the  principal  act  is  repealed,  and  in 
lieu,  it  is  enacted,  that  an  act  of  the  8th  Vict.  c.  110,  and 
an  act  of  the  11th  Vict.  c.  78,  and  the  Limited  Liability 
Act  of  1855,  " Shall  be  deemed  to  have  been  and  still  to 
remain  unrepealed,  as  to  any  company  completely  re- 
gistered which  has  not  obtained  registration  under  the 
principal  act,  until  such  time  as  such  company  obtains 
registration  under  the  Joint  Stock  Companies  Acts, 
1856,  1857,  but  from  and  after  such  time,  and  not 
before,  shall  be  repealed  as  to  such  last-mentioned  com- 
pany ;  and  subject  as  aforesaid  all  the  acts  mentioned 
in  this  section  shall  be  repealed.'1  That  is,  in  fact, 
another  mode  and  a  much  more  convenient  and  effective 
mode  of  accomplishing  the  same  thing.    As  soon  as  the 

company 
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1860.       company  had  obtained  registration  as  a  limited  liability 
^vW      company  under  this  act  all  the  prior  acts  are  for  this 

M«««  .»    PurP°9e  rePealed' 
Plumstead, 

Company  I  have  felt  a  good  deal  of  difficulty  and  anxiety 

*•  about  the  case,   from  the  fact  of   the  order  of  the 

Vice-Chancellor.  I  communicated  with  him  upon  the 
subject  of  it,  and  I  have  his  entire  sanction  for  the 
course  which  I  am  adopting  upon  the  present  occasion. 
In  fact,  the  case  was  not  argued  before  him  at  all,  and 
his  attention  was  never  called  to  these  repealing  clauses 
of  the  act  of  parliament.  The  first  act  no  doubt  gives 
jurisdiction  to  the  Court  of  Bankruptcy,  but  does  not 
take  away  the  jurisdiction  of  the  Court  of  Chancery, 
but  the  subsequent  clauses  are  precise  and  distinct  in 
repealing  the  acts  which  gave  the  jurisdiction  to  the 
Court  of  Chancery,  and  repealing  them  from  the  mo- 
ment when  registration  is  obtained  as  a  limited  liability 
company.  It  certainly  is  very  much  to  be  regretted 
that  the  matter  was  not  very  fully  brought  to  the 
attention  of  the  Vice-Chancellor  upon  that  occasion, 
and  I  myself  have,  upon  one  or  two  occasions,  personally 
had  to  regret  a  state  of  things  which  is  often  inevitable, 
and  which  occurred  on  that  occasion,  namely,  that  three 
or  four  gentlemen  appear  all  anxious  to  induce  the 
Court  to  come  to  one  particular  conclusion,  with  nobody 
to  support  the  opposite  side. 


I  have  gone  over  the  act  very  carefully  with  the  Vice- 
Chancellor,  and  although  I  have  no  authority  from  him 
to  say  anything  upon  the  subject,  I  have  no  doubt  what 
his  views  would  be  upon  it,  if  the  matter  had  been 
entirely  brought  to  his  attention  on  that  point.  I 
considered  that  due,  not  only  from  the  respect  which 
one  branch  of  the  Court  entertains  for  the  other,  but 
from  the  very  sincere  respect  which  I  entertain  for  the 

kuow  ledge 
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knowledge  and  abilities  of  that  learned  Judge,  and  from 
the  doubt  which  I  should  have  had,  if  I  differed  from 
him  upon  a  point  that  had  been  argued  before  him. 
But  I  am  of  opinion  that  he,  in  fact,  exercised  no 
judgment  at  all  upon  the  subject.  On  the  case  being 
brought  before  me  I  am  bound  to  say,  that  in  my 
opinion  the  Plaintiff  does  not  legally  fill  the  situation  of 
official  manager  of  this  company,  and  that  he  is  not 
entitled  to  institute  this  suit 
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The  result  will  be  that  I  shall  dismiss  this  bill,  but 
without  costs,  because  certainly  the  Defendant  has  as 
much  as  anybody  contributed  to  bring  it  into  its  present 
state,  for,  as  I  understand  from  Mr.  JesseVs  statement 
of  what  occurred  before  the  Vice-Chancellor,  the  De- 
fendant appeared  upon  that  occasion,  and,  in  considera- 
tion of  being  allowed  to  receive  his  costs  of  that  petition, 
did  not  take  any  part  in  opposing  it,  and  then,  being 
called  upon  here  to  account,  he  does  not  demur,  although 
the  whole  question  would  have  been  open  upon  de- 
murrer, but  he  reserves  the  objection  till  the  hearing  of 
the  cause.  The  bill  must  be  dismissed,  but  without 
costs. 


Note.— Affirmed  by  the  Lordt  Justices,  26tk  of  May,  1860. 
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jyANIEL  DRAPER,  by  his  will  dated  the  14th 

of  October,  1799,  bequeathed  unto  Rawson  Hart 

Boddam  and  William  Donaldson  the  6um  of  16,000/. 

.£3  per  Cent.  Consolidated  Bank  Annuities,  and  8,0007. 

New  £5  per  Cent.  Bank  Annuities,  upon  trust  for  the 


NEVILL  v.  BODDAM. 

May  5,  7. 

By  his  will,  a 
testator  be- 
queathed 
stock  to  his 
grand- 
daughters 
absolutely. 

he  revoked  the  four  children  then   living   of  his   daughter  Elizabeth 

ducted  his*  Nevil1  by  her  then  husband  Thomas  Nevill,  equally  to 
trustees  to  be  divided  between  them,  share  and  share  alike,  the 
share  of  the  son  to  be  transferred  to  him  at  his  age  of 
twenty-one  years,  and  the  share  of  the  daughters  to  be 
transferred  to  them  at  such  times  as  therein  mentioned. 
The  testator  also,  by  his  will,  bequeathed  to  the  same 


hold  the  stock 
for  his  grand- 
daughters for 
life,  with  re- 
mainder to 
their  issue. 


Held,  that  this  -...,„.  ,     ,  , 

was  a  total  re-  four  children  (being  a  son  and  three  daughters),  other 

benefits  in  stock.    And  as  to  all  the  residue  of  his  estate 

and  effects,  the  testator  gave  and  bequeathed  the  same 

to  Rawson  Hart  Boddam. 


vocation  of 
the  first  gift, 
and  tlie  issue 
having  failed, 
that  the  stock 
fell  into  the 
residue. 

Bequest  of 
a  fund  to 
three  grand- 
daughters in 
equal  shares 
for  their  re- 


By  a  codicil,  dated  the  31st  of  October,  1804,  after 

reciting  that  he  had,  by  his  will,  given  unto  or  in  trust 

for  the  three  daughters  of  his  daughter  Elizabeth  Nevill 

several  sums  in  stock,  as  therein  mentioned,  the  testator 

^afterwards  thereby  revoked  the  bequests  by  his  will  made  to  or  in 

to  their  re-       favor  of  his  three  granddaughters ;  and,  in  lieu  thereof, 

and  in  case    '  he  directed  that  his  trustees  should  stand  possessed  of 

any  of  the        fa  8everal  sums  so  given  to  or  in  trust  for  his  said  three 

die  without  granddaughters, 

issue,  her 

share  to  accrue  and  survive  to  the  survivors,  and  the  accrued  shares  to  be  subject  to 
the  same  conditions.  Held,  that  the  survivorship  as  to  each  share  had  reference  to  the 
death  of  each  granddaughter,  and  that  on  the  death  of  the  last  surviving  grand- 
daughter without  issue,  her  share  fell  into  the  residue. 
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granddaughters,  upon  trust  to  pay  the  dividends  of  each  I860, 
of  his  said  granddaughters'  shares  so  given  as  aforesaid 
to  them,  respectively,  for  their  separate  use,  without 
power  of  anticipation,  for  their  respective  lives.  And 
in  case  any  of  his  said' grandchildren  should  die  without 
issue,  the  share  of  such  of  them  so  dying  should  accrue 
and  survive  to  the  survivors  of  all  the  children  of  his 
daughter  Elizabeth  Nevill,  including  her  son,  in  equal 
shares,  the  accrued  shares  of  the  daughters  to  be  subject 
to  the  same  terms  and  conditions  as  the  original  share 
by  the  codicil  given  to  or  in  trust  for  them.  But  in 
case  any  of  his  said  granddaughters  should  die  leaving 
lawful  issue,  his  will  was,  that  the  principal  of  each  of 
such  granddaughters'  share  should  be  paid  and  trans- 
ferred unto  and  equally  amongst  such  issue,  the  shares 
of  sons  to  be  paid  at  twenty-one,  and  of  daughters  at 
twenty-one  or  marriage,  but  subject  nevertheless  to  the 
life  interest  of  his  said  granddaughters  therein  re- 
spectively as  aforesaid ;  and  in  all  other  respects  the 
said  testator  confirmed  his  said  will  and  a  previous 
codicil  thereto. 

The  testator  died  in  1805,  leaving  his  daughter  Eliza- 
beth Nevill,  then  a  widow,  and  her  four  children,  namely, 
Daniel  Draper  Nevill,  Caroline  Tottenham,  Augusta 
Kennedy  and  Georgiana  Heard,  him  surviving. 

Elizabeth  Nevill  (the  testator's  daughter)  died  in 
1824. 

Daniel  Draper  Nevill  died  prior  to  1819,  leaving 
two  children.  Caroline  died  in  1819,  without  having 
had  or  leaving  issue.  Augusta  Kennedy  died  in  1859, 
without  ever  having  had  any  child,  and  Georgiana  Heard 
died  in  1836,.  leaving  two  children. 

After  the  death,  in  1859,  of  Mrs.  Kennedy  without 
vol  xxviii — iv.  o  o  issue, 
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1860.  188ue>  the  trustees  of  the  will  of  Rawson  Hart  Boddam 
presented  tins  petition  for  payment  to  them  of  the  share 
of  the  fund  set  apart  to  answer  the  share  of  Mrs. 
Kennedy,  stating,  that  according  to  the  true  con- 
struction of  the  will  and  codicils  the  funds  or  sums  of 
stock  and  cash  standing  to  the  account  of  Mrs.  Kennedy 
had,  upon  her  decease  without  issue,  fallen  into  the 
general  residuary  estate  of  the  testator,  which  was 
bequeathed  to  Rawson  Hart  Boddam. 

Mr.  Kennedy  however  alleged,  that  upon  the  death 
of  Mrs.  Kennedy  without  issue,  the  sums  of  stock  and 
cash  became  part  of  her  personal  estate,  she  having 
survived  her  brother  and  sisters  and  he  claimed  the  same 
accordingly,  as  her  representative. 

Mr.  Sehoyn  and  Mr.  Bagshawe,  jun.,  in  support  of  the 
petition,  contended  that  on  the  death  of  Mrs.  Kennedy 
without  issue,  her  share,  both  original  and  accrued,  fell 
into  the  residue,  the  survivorship  as  to  each  share  having 
reference  to  the  death  of  each  granddaughter,  and  that 
as  none  of  the  grandchildren  survived  Mrs.  Kennedy, 
her  share  was  undisposed  of  and  fell  into  the  residue ; 
Milsom  v.  Awdry  (a)\  In  re  Acott's  Settlement  (b) ; 
Leeming  v.  Sherratt  (c);  Greenwood  v.  Percy  (tf  );  Cripps 
v.  Wolcott  (e) ;  Jarman  on  Wills  (/). 

Mr.  Lloyd  and  Mr.  Keene,  for  the  husband  of  Mrs. 
Kennedy,  contended  that  the  codicil  did  not  totally 
revoke  the  absolute  gift  contained  in  the  will,  but  only 
modified  it  to  the  extent  of  limiting  the  interests  of  the 
granddaughters  to  life  interests  and  of  letting  in  their 
issue  and  the  rights  of  survivorship.  That,  subject 
to  these  limitations,  the  absolute  gifts  to  the  grand- 
daughters 

(a)  5  T«.  465.  (d)  26  Beav.  572, 

(6)  V.C.  Wood,  Jan.  29, 1859.  (e)  4  Madd.  11. 

(c;  2  Hare,  14.  (/)  Vol.  2,  p.  578  {2nd  **.) 
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daughters  remained  ;  Bristow  v.  Warde  (a) ;  Amphlett 
v.  Parke  (b). 

Mr.  R.  Palmer  and  Mr.  Beck,  for  the  surviving  child 
of  Mrs.  Heard,  argued,  that  the  word  "survivors"  must 
be  construed  "  others ;"  Smith  v.  Osborne  (c) ;  Jarman 
on  Wills  (d). 

Mr,  Follett  and  Mr.  Swanston,  jun.,  in  the  same 
interest,  cited  Eyre  v.  Marsden  (e). 


The  Master  of  the  Rolls. 

The  question  in  this  case  arises  upon  the  construction  May  7. 
of  a  codicil  which  begins  by  revoking  a  bequest  con- 
tained in  the  will  to  the  granddaughters  of  the  testator. 
By  the  will,  the  testator  gave  16,000/.  Consols  and  8,000/. 
£5  per  Cents,  to  the  four  children  of  Thomas  Nevill  and 
Elizabeth  his  wife,  equally  to  be  divided  between  them, 
share  and  share  alike;  and  he  bequeathed  all  the  residue 
of  his  estate  and  effects  to  Rawson  Hart  Boddam. 

By  the  codicil  he  says  "  whereas  by  my  will  dated 
the  31st  of  October,  1799,  I  have  given  unto  or  in  trust 
for  the  three  daughters  of  my  daughter  Elizabeth 
Nevill  several  sums  of  stock  as  therein  mentioned,  I  do 
hereby  revoke  the  bequests  thereby  made  to  or  in  favor 
of  my  three  granddaughters,  and  in  lieu  thereof,  I  direct 
that  my  trustees  shall  stand  possessed  of  the  several 
sums  so  given  to  or  in  trust  for  my  said  three  grand- 
daughters, upon  the  trusts  following : — viz.,  in  trust  to 
pay  the  dividends  and  interest  of  each  of  my  said  grand- 
daughters' 

(a)  2  Vet.  jun.  336.  (d)  Vol.  2,  p.  578  (2ml  ed.) 

(6)  2  Ruts.  £  Af.  221.  («)  4  Myl.  if  Cr.  231. 

(c)  6  H.  of  L.  Cut.  375. 

oo2 
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1860.       daughters'  shares,  so  given  as  aforesaid"  to  them  for 
their  separate  use  For  their  lives,  &c.  &c. 

The  first  question  raised  by  Mr.  Lloyd,  is,  whether 
this  codicil  was  any  revocation  except  to  the  extent  of 
reducing  the  absolute  gifts  to  them  to  life  interests  and 
giving  benefits  to  their  children,  and  subject  to  that,  and 
the  rights  of  survivorship,  leaving  the  absolute  gift  to 
the  granddaughter,  exactly  the  same  as  if  nothing  else 
had  been  interposed.  Referring  to  several  cases,  of 
which  Onions  v.  Tyrer(a)f  is  a  celebrated  instance, 
where  the  testator  by  codicil  revoked  his  will  and  then 
devised  the  estate  over  again,  the  codicil  (not  being 
attested  as  required  by  the  law  for  the  purpose  of  passing 
real  estates)  was  good  as  a  revocation  but  not  as  a 
devise;  the  Court,  very  naturally  and  justly,  held,  that 
that  was  only  a  revocation  for  the  purpose  of  the  codicil, 
and  that  if  the  codicil  could  not  take  effect  the  revocation 
was  not  to  take  effect ;  a  principle  founded  in  good  sense 
and  common  justice  and  which  has  very  properly 
received  the  unanimous  assent  of  the  Court  since  that 
period.  But' it  would  be  a  perfectly  novel  doctrine  to 
say,  that  where  a  codicil  does  take  effect  the  revocation 
cannot  take  effect. 

Here  is  an  absolute  revocation  of  the  bequest,  and  a 
gift  of  the  property  to  the  granddaughters  for  their  lives, 
for  their  separate  use,  with  a  direction  that  if  they  shall 
die  without  issue  it  shall  go  over  to  the  survivors,  and  if 
they  die  leaving  issue,  then  it  shall  go  to  the  issue.  He 
goes  on  to  say  "in  all  other  respects  I  confirm  my  will.11 
The  confirmation  of  the  will  confirms  the  residuary 
bequest  contained  in  it,  and  supposing  this  codicil  had 
been  the  only  will,  and  he  had  given  this  legacy  to  the 

granddaughters 
(«)  1  P.  Wms.  343;  Pr.  Ch.  459;  2  Vim.  7*1. 
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granddaughters  and  bad  said  "all  the  rest  and  residue 
of  my  property  I  give  to  Rawson  Hart  Boddam"  there 
can  be  no  question  that  everything  which  did  not  pass 
by  the  previous  bequest  would  fall  into  the  residue  and 
pass  to  Rawson  Hart  Boddam,  so  that  I  cannot  adopt 
or  accept  the  argument  of  revocation,  because  I  am 
clear  that  the  bequest  given  by  the  will  is  revoked  tit 
toto. 

Then  comes  the  question,  what  is  the  true  construction 
of  this  codicil  and  whether,  in  the  events  which  have 
happened,  any  part  of  the  legacy  to  the  granddaughters 
remains  undisposed  of. 

Now  the  words  of  the  codicil  are  these : — [See  ante, 
p.  554.] 

Upon  that,  I  am  of  opinion,  in  considering  the  case 
and  the  authorities  on  the  subject,  that  the  doctrine  laid 
down  in  Cripps  v.  Wolcott  (a),  must  apply,  and  that  it 
means  the  survivor  at  the  period  of  each  share  falling 
in,  so  that  when  each  granddaughter  dies  leaving  no 
issue,  the  share  of  that  granddaughter  goes  to  the  other 
granddaughters  and  grandson  who  survived  that  period, 
but  if  none  of  them  survived  that  period,  then  it  is  not 
disposed  of  and  falls  into  the  residue. 

The  construction  endeavoured  to  be  put  upon  it  was, 
to  read  the  word  "survivors" as" others"  or  what  amounts 
to  nearly  the  same  thing,  to  construe  the  survivorship  as 
having  reference  to  the  period  of  the  death  of  the 
testator.  Not  only  is  that  contrary  to  the  general 
current  of  the  authorities  on  the  subject,  but  it  seems 

to 
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1860.       to  me  repugnant  to  the  express  meaning  of  the  words 
which  the  testator  employed. 

The  effect  would  be,  that  in  the  event  of  a  daughter 
dying  without  leaving  lawful  issue,  then  it  is  to  go  to 
herself  and  the  other  granddaughters;  and  what  makes 
it  stronger  is,  that  the  testator  afterwards  goes  on  to 
direct  that  the  accrued  shares  shall  be  subject  to  the  same 
conditions,  so  that  the  granddaughters  would  take  the 
accrued  share  and  the  original  share  in  certain  propor- 
tions. That  is  to  say,  in  this  instance  there  were  four  who 
survived  the  testator :  therefore  the  share  of  the  grand- 
daughter who  died  without  issue  would  be  divided  into 
fourths,  of  which  she  would  take  one-fourth,  and  then 
as  to  this  fourth  the  direction  could  not  apply,  because 
if  the  accrued  share  was  to  be  subject  to  the  same 
conditions,  viz.,  that  it  was  to  be  divided  among  the 
survivors  if  she  died  without  issue,  it  would  be  a  con- 
tradiction in  terms. 

By  the  construction  put  upon  the  original  clause,  she 
took  it  absolutely  and  therefore  there  is  no  sense  that  I 
can  properly  give  to  the  direction  that  the  accrued  share 
shall  be  subject  to  the  same  conditions,  except  by 
holding  that  the  word  "  survivors"  applies  to  the  case 
of  the  death  of  each  granddaughter  who  shall  die 
without  leaving  issue,  and  then  it  has  a  distinct  and 
intelligible  meaning.  If  one  of  the  granddaughters 
should  die  without  issue,  leaving  two  sisters  and  a 
brother  surviving,  then  her  share  would  be  divided  into 
thirds,  and  if  another  granddaughter  should  afterwards 
die  without  issue,  her  share  would  be  divided  into 
halves.  This  would  include  not  merely  the  moiety  of 
the  first  share  which  she  took  but  the  moiety  of  the 
accrued  share.  The  limitation  would  thus  be  made  to 
have  a  distinct  and  intelligible  meaning. 

If 
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If  the  last  surviving  granddaughter  had  left  issue,        1860. 
they  would  undoubtedly  have  taken  the  whole,  but  that 
was  not  the  event  which  happened. 

Although  it  is  possible  (as  it  is  in  all  these  cases, 
where  persons  make  gifts  over  to  survivors  and  deal  with 
accrued  shares)  to  point  out  instances  that  might  have 
arisen,  in  which  the  disposition  of  the  property  would 
be  such  as  it  is  not  probable  the  testator  would  have 
desired,  yet  I  think,  that  the  construction  which  holds 
that  the  survivorship  applies  to  the  time  when  each  share 
falls  in,  is  less  open  to  that  objection  than  any  other 
construction  that  can  be  suggested. 

I  am  therefore  of  opinion  that  the  Petitioners  are 
entitled  to  the  fund. 
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*?££,'  POLE  v.  LEASK. 

30,  31. 

June  l.  LEASK  v.  POLE. 

July  17. 
The  extent       fin  HE  Plaintiffs  Messrs.  Van  Notten  Pole  (under  the 

ti!S\*  name  of  Van  Notien  &  Co->  carried  on  business 

of  an  agent      at  No.  2,  Lime  Street  Square,  as  merchants  and  corn- 
may  be  defined     .    .  ..    ,         ,     r  .    .   ,     . 
by  writing,  by.  mission  agents;  this  branch  of  their  business  was  man- 

^J"Jtrbuc"the  aged  by  Henry  Schmidt,  their  principal  clerk.     They 

course  of  deal-  also  carried  on  business  at  the  next  house  (No.  3,  Lime 

thfparties!11     Street  s9uare) a8  drysaiters  and  banking  and  commission 

When  the     agents ;  this  branch  of  their  business  was  managed  by 

agent  is  Charles  Hill,  their  principal  clerk. 

general,  it  will  The 

be  construed 

liberally,  but  according  to  the  usual  course  of  business  in  such  matters. 

When  the  authority  is  given  by  parol  and  is  ambiguous,  it  is  to  be  construed  according 
to  the  course  of  trade  in  such  matters,  and  where  it  is  unexpressed,  it  is  to  be  ascer- 
tained by  investigating  the  course  of  dealing  pursued  between  the  several  parties 
to  the  transactions. 

Where  an  express  authority  is  given,  an  authority  is  implied  combined  with  it,  to 
do  all  acts  which  may  be  necessary  for  the  purpose  of  effecting  the  object  for  which 
the  express  authority  is  given. 

A  general  parol  authority  may  be  enlarged  by  parol,  or  even  an  additional  authority 
superadded  to  it,  by  the  employment  of  the  parties,  known  to  and  acquiesced  by  them. 
For  instance,  a  merchant  may  authorize  a  clerk  to  accept  or  indorse  bills  of  exchange 
for  him  ;  but  this  will  not,  of  itself,  authorize  his  paying  or  receiving  money  due  on 
such  bills.  But  if,  in  the  course  of  his  employment,  the  clerk  has,  with  the  knowledge 
of  the  merchant,  been  allowed  to  do  so,  this  will  constitute  a  sufficient  authority  for 
that  purpose  and  will  discharge  the  holders  of  the  bills. 

An  agent,  employed  to  nepociate  and  conclude  contracts,  is  not  thereby  authorized 
to  pay  or  receive  money  which  becomes  due  under  such  contracts,  but  the  course  of 
employment  may  justify  the  agent  in  so  paying  or  receiving  the  money,  if  known  to  the 
principal  and  not  objected  to  ny  him. 

The  Plaintiffs,  Messrs.  P.,  authorized  L.,  a  fruit  and  colonial  broker,  to  purchase 
and  sell  goods  for  them  upon  instructions  to  be  given  by  A.,  their  agent  The  Plain- 
tiff* insisted  that  the  authority  to  A.  was  limited  to  one  article,  namely,  currants,  but 
L.  insisted  that  the  authority  was  general.  The  authority  being  by  parol  only,  and 
there  being  a  conflict  of  evidence,  the  Court,  from  the  practice  and  conduct  of  the 
parties,  came  to  the  conclusion,  that  the  authority  of  A.  was  general ;  that  it  extended 
to  all  such  articles  as  the  broker  was  in  the  habit  of  dealing  in,  and  that  it  authorized  A. 
to  settle  accounts  with  the  broker  and  receive  the  balance  due  in  respect  of  the  trans- 
actions. 

The  alteration  of  account  books  post  litem  molam  is  a  most  serious  and  reprehensible 
circumstance. 
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The  Defendant  Leash  was  a  sworn  fruit  and  colonial 
broker  of  the  city  of  Jjondon. 

Anderson,  whose  name  will  presently  occur  in  the 
case,  was  the  principal  clerk  of  a  custom  house  agent ; 
but  he  also  carried  on  business  on  his  own  account. 

• 

In  August,  1852,  Anderson  introduced  Leash  to 
Messrs.  Pole,  with  a  view  to  his  employment  in  a 
projected  speculation,  and  in  order  to  make  purchases 
and  sales  of  certain  articles  for  Messrs,  Pole.  A 
meeting  took  place  between  these  three  parties  on  the 
17th  of  August,  1852,  when  the  matter  was  discussed, 
and  it  was  agreed,  that  Leash  should  make  the  pur- 
chases and  sales  on  behalf  of  Messrs.  Pole,  under  the 
superintendence  and  management  of  Anderson.  This 
arrangement  was  not  in  writing,  and  the  extent  of  the 
authority  given  to  Anderson  to  act  on  behalf  of  Messrs. 
Pole  was  a  matter  of  contest  between  the  parties  (see 
post,  pages  565  and  573).  It  appeared  that  although 
the  purchases  and  sales  were  to  be  in  the  names  of 
Messrs.  Pole,  yet,  by  arrangement  between  them  and 
Anderson,  the  latter  was  to  share  in  the  profits  of  the 
speculation. 

Leash  accordingly  purchased  and  sold  large  quantities 
of  currants,  dried  fruits  and  tartaric  acid,  under  directions 
given  by  Anderson.  Leash  sent  in  all  his  accounts  to 
Anderson,  who  settled  them  with  him,  and  he  paid  over 
to  Anderson  the  balances  of  the  moneys  arising  out  of 
these  transactions,  in  all  of  which  Leash  communicated 
solely  with  Anderson.  This  went  on  without  any 
settlement,  as  regarded  Messrs.  Pole,  until  the  20th  of 
December,  1853.  On  that  day,  Anderson  was  taken 
into  custody  for  obtaining  money  on  bills  of  exchange 
to  which  he  had  forged  the  acceptance  of  Messrs.  Pole, 

and 
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and  he  was  shortly  afterwards  declared  bankrupt  on  a 
declaration  of  insolvency  which  he  signed  in  Newgate. 
In  March,  1854,  he  was  tried  and  convicted  and  sen- 
tenced to  eight  years'  penal  servitude  for  his  forgery,  and 
it  was  then  discovered  that  he  had  committed  many  other 
forgeries  and  frauds. 

Upon  this,  disputes  arose  between  Messrs.  Pole  and 
Mr.  Leash  as  to  the  transactions  in  which  the  latter  had 
been  engaged  with  Anderson,  on  behalf,  as  he  alleged, 
of  Messrs.  Pole.  Messrs.  Pole  insisted  that  many  of 
these  transactions  were  unauthorized,  that  the  authority 
given  by  them  to  Anderson  was  limited,  that  the  contracts 
ought  to  have  been  sent  to  and  sanctioned  by  them, 
that  the  authority  to  Anderson  extended  to  currants  only 
and  not  to  any  other  species  of  goods,  and  that  he  had 
no  authority  to  settle  the  accounts  as  between  Leask  and 
themselves,  or  to  receive  money  payable  to  them  in 
respect  of  these  transactions. 

Messrs.  Pole  filed  their  bill  in  August,  1854,  praying 
a  declaration  that  they  were  not  liable  to  Leash  in  respect 
of  the  tartaric  acid,  or  any  dealings  therein,  nor  for  or 
in  respect  of  any  of  the  goods  delivered  by  Leash  to 
Anderson,  nor  for  any  goods  purchased  by  Leash,  except 
those  thereinbefore  mentioned  as  authorized  and  pur- 
chased before  or  on  the  13th  day  of  November,  1852, 
nor  for  any  advances  of  money  or  payments  made  by 
Leash  to  Anderson.  It  prayed  also  that  the  accounts 
between  the  parties  might  be  taken  and  the  balance  paid 
to  the  Messrs.  Pole. 

Leash  filed  his  cross  bill,  in  February,  1855,  against 
Messrs.  Pole,  and  it  prayed  a  declaration  that  Anderson 
was  the  agent  of  the  Defendants,  for  the  purpose  of 
commissioning  the  Plaintiff  to  effect,  for  and  on  behalf 
of  the  Defendants,  the  several  purchases  and  sales  of 

currants, 
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currants,  figs,  raisins,  prunes  and  tartaric  acid,  by  the  I860. 
Plaintiff's  books  appearing  to  have  been  effected  for  and 
on  behalf  of  the  Defendants'  house  No.  3,  Lime  Street 
Square,  and  also  for  the  purpose  of  receiving  the  several 
moneys,  by  the  said  books  appearing  to  have  been  paid 
on  account  of  the  Defendants,  and  the  several  goods  by 
the  same  books  appearing  to  have  been  delivered  to 
Anderson,  or  that  otherwise  the  Defendants  ought, 
under  the  circumstances  therein  stated,  to  account  with 
the  Plaintiff  on  the  footing  of  Anderson  having  been 
such  agent.     It  also  prayed  an  account. 

The  causes  now  came  on  for  hearing,  the  evidence  was 
exceedingly  voluminous,  but  the  material  portions  of  it, 
and  the  points  raised  and  argued  at  length,  will  be  found 
sufficiently  stated  in  the  judgment  of  the  Court. 

Mr.  R.  Palmer,  Mr.  G.  Simpson  and  Mr.  Pollock, 
for  Messrs.  Van  Notten  Pole. 

Mr.  Selwyn  and  Mr.  Ferrers,  for  Mr.  Leash. 
Mr.  R.  Palmer  in  reply. 

He  Stanton  Iron  Company  (a) ;  Hickman  v.  Cox  (b) ; 
Smith  v.  Watson  (c);  Meyer  v.  Sharp  e{d),  were  cited. 


The  Master  of  the  Rolls. 

The  questions  in  these  causes  depend  on  the  scope       July  17. 

and  extent  of  the  authority  given  by  the  Messrs.  Van 

Notten  fy  Co.,  the  Plaintiffs  in  the  original  cause,  to 

William  Burnett  Anderson  with  respect  to  his  dealings 

and  transactions  with  Mr.  Leash,  the  Defendant  in  the 

original 

(a)  21  Beav.  164.  (c)  2  Barn.  $  Cr.  401. 

(*)  18  Com.  B.  Rep.  617;  3         (d)  5  Taunt.  74.; 
Com.  B.  Rep.  (N.  S.)  523. 
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1860.  original  cause.  There  is  a  cross  cause  in  which  Mr. 
Leash  is  Plaintiff  and  Messrs.  Van  Notten  §f  Co.  are 
Defendants;  but  I  have,  throughout  this  judgment,  desig- 
nated Messrs.  Van  Notten  ft"  Co.  as  the  Plaintiffs  and 
Mr.  Leash  as  the  Defendant. 

The  authority,  whatever  it  was,  was  given  verbally, 
there  is  a  contest  in  the  evidence  as  to  what  passed  on 
that  occasion,  it  occurred  on  the  17th  August,  1852. 
The  Plaintiffs  Van  Notten  #  Co.  had  long  known 
William  Burnett  Anderson,  and  had,  as  well  as  the 
Defendant  Mr.  Leask,  and  as  well  as  many  other 
persons  who  knew  him,  placed  great  confidence  in  his 
ability  and  his  integrity.  The  Defendant  was,  at  that 
time  and  still  is,  a  sworn  fruit  and  colonial  broker  of  the 
city  of  London.  Anderson  carried  on  business  on  his 
own  account,  but  he  was  also  the  clerk  of  Mr.  Major,  a 
custom  house  agent  of  great  respectability,  and  he  was 
so  highly  esteemed  and  trusted  by  Mr.  Major,  that  he 
gave  a  power  of  drawing  cheques  on  his  bankers  to 
Anderson.  Anderson  introduced  the  Defendant  to  the 
Plaintiffs,  for  the  purpose  of  making  purchases  and 
sales  of  certain  articles  on  speculation.  The  introduction 
took  place  on  the  17th  August,  1852,  the  details  of  the 
interview  are  stated  in  the  8th  paragraph  of  Plaintiffs' 
affidavits,  p.  HI  et  seq.  It  is  admitted,  on  both  sides, 
that  no  written  authority  was  given,  and  that  all  the 
verbal  authority  which  was  given  took  place  at  this 
interview.  The  Plaintiffs  say  it  took  place  in  the 
private  room  of  their  office,  that  they  and  William  Bur- 
nett Anderson  and  the  Defendant  were  the  only  persons 
present,  but  that  the  doors  were  open  into  the  outer 
office,  and  that  by  reason  thereof,  Charles  Hill,  their 
principal  clerk  and  manager,  could  and  did  hear  what 
took  place.    This  is  the  account  given — 

"  And  we  all  respectively  say,  that  at  the  said  inter- 
view, 
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view,  tbe  said  William  Leash  shortly  explained  how  the  I860, 
market  for  currants  was  situated,  and  that  the  stock  of 
currants  was  undergoing  a  serious  reduction;  redun- 
dancy, as  in  former  years,  becoming  gradually  a  scarcity; 
thus  offering  every  prospect  of  advance  in  prices;  and 
the  said  last-mentioned  Plaintiffs  inquired  particularly, 
in  the  event  of  their  becoming  purchasers,  as  to  the 
probability  of  early  re- sales  at  a  profit,  and  of  re-sales 
for  the  same  prompts  as  the  purchases ;  so  that  locking 
up  money  should  not  become  necessary,  as  the  said 
last-mentioned  Plaintiffs  objected  to  doing  this,  the  loss 
of  interest  on  outlay  and  warehouse-rent  generally 
absorbing  the  profits;  and  the  said  William  Leash 
stated,  that  the  course  suggested  was  usual  and  prac- 
ticable, but  that  much  depended  upon  the  profit 
the  last-mentioned  Plaintiffs  would  require.  And  this 
deponent  C.  R.  Van  Notten  Pole  stated,  that  as  he 
was  not  fond  of  speculations,  a  moderate  benefit  would 
satisfy  him,  and  as  the  said  W.  Leask  wished  to  know 
what  the  said  last-mentioned  Plaintiffs  considered  a 
moderate  profit,  this  deponent  C.  R.  Van  Notten  Pole 
stated,  to  the  best  of  our  respective  remembrance  and 
belief,  that  we  (meaning  the  said  Plaintiffs)  should  be 
satisfied  with  about  5/.  to  10/.  per  cent  net,  and  at  all 
events,  the  expectation  he  mentioned  as  a  sufficient 
remuneration  was  such  as  induced  the  said  W.  Leash 
to  assure  the  said  Plaintiffs,  that  such  an  amount  of 
profit  might  be  safely  calculated  upon  in  effecting  the 
early  re-sales  required ;  and  to  the  best  of  our  respective 
remembrance,  information  and  belief,  the  observations 
made  by  the  said  W.  Leashf  in  reply  to  this  deponent 
C.  R.  Van  Notten  Pole's  statement  of  the  amount  of 
profit  which  the  Plaintiffs  stated  that  they  should 
consider  satisfactory,  was  '  Oh !  I  think  that  may  safely 
be  calculated  upon/  And  these  deponents  C.  22.  Van 
Notten  Pole  and  Lambert  Van  Notten  Pole  severally 

say, 
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1860.  say,  that  our  prospects  of  a  profit,  by  early  resales, 
being  thus  confirmed,  it  is  the  fact,  and  I  thi3  deponent 
Charles  Hill,  also  say  it  is  the  fact,  that  this  deponent 
Lambert  Van  Notten  Pole  observed,  that  we  (meaning 
the  said  Plaintiffs)  were  willing  to  purchase  currants  to 
a  moderate  extent,  say  4,000/.  or  5,000/.;  and  these 
deponents  C.  R.  Van  Notten  Pole  and  Lambert  Van 
Notten  Pole,  or  one  of  them,  told  the  said  W.  Leash, 
if  he  should  come  across  a  parcel  of  currants  of  a  suit- 
able quality,  on  which  there  appeared  to  be  a  fair 
prospect  of  speedily  realizing  a  profit,  to  lay  samples 
and  particulars  before  the  said  last-mentioned  Plaintiffs; 
and  in  the  course  of  such  interview,  it  was  arranged  that 
W.  B.  Anderson  should  superintend  the  purchases  and 
re-sales  which  might  be  made.  And  these  deponents 
C.  R.  Van  Notten  Pole  and  Lambert  Van  Notten 
Pole  severally  say,  that  everything  which  passed  at  the 
interview  between  us  and  the  said  W.  Leash  was  with 
reference  to  currants  only,  and  in  particular,  as  contra- 
distinguished from  all  other  goods,  and  as  limiting  the 
operations  of  the  said  W.  Leash,  as  broker  for  the  said 
Plaintiffs,  to  currants  only.  And  I  this  deponent  C. 
Hill  say,  that  everything  which  passed  at  such  interview, 
60  far  as  I  heard  what  passed,  related  to  currants  only. 
And  we  these  deponents  respectively  say,  that  to  the 
best  of  our  respective  remembrance,  information  and 
belief,  the  duration  of  the  said  interview  was  about 
twenty  minutes.  I  this  deponent  C.  R.  Van  Notten 
Pole  say,  and  I  this  deponent  Lambert  Van  Notten 
Pole  say  I  believe,  that  at  such  interview,  this  deponent 
C.  R.  Van  Notten  Pole  expressly  required  that  the  said 
W.  Leash  should  obtain  the  initials  of  the  said  W.  B. 
Anderson  to  all  contracts  for  purchases  and  sales  before 
sending  the  contracts  to  us.  We  these  deponents  C.  R. 
Fan  Notten  Pole  and  Lambert  Van  Notten  Pole  say, 
it  was,  at  such  interview,  also  intimated  to  the  said  W. 

Leash, 
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Leash,  that  we  should  put  goods  into  his  hands  for  1860. 
sale."  Then  it  merely  goes  on  to  say,  "  We  these  de- 
ponents C.  22.  Van  Notten  Pole  and  Lambert  Van 
Notten  Pole  severally  say,  it  was  never  mentioned  by 
the  said  W.  Leash  and  W.  B.  Anderson,  or  either  of 
them,  at  such  interview  as  aforesaid,  or  at  any  interview! 
that  the  said  W.  Leash  had  then  already  purchased  any 
goods  for  us  before/'  That  is  the  whole  statement  of 
what  occurred  at  this  interview  between  them. 

This  is  certainly  not  very  clear,  it  amounts  however 
to  this : — that  the  Defendant  was  to  buy  and  to  sell 
currants  for  the  Plaintiffs;  but  that  Anderson  was  to 
superintend  the  purchases  and  sales  and  to  initial  the 
contracts;  and  that  the  contracts  so  initialed!  and  also 
samples  or  descriptions  of  the  goods,  were  to  be  sent  to 
the  Plaintiffs.    This  is  the  statement  of  the  Plaintiffs. 

The  statement  of  the  Defendant  is  less  circumstantial. 
It  differs  in  some  respects,  it  is  less  precise,  and  as 
might  be  expected,  it  is  more  favorable  to  himself.  His 
statement  is  set  forth  in  paragraphs  13  and  14  of  his 
answer  to  this  effect : — 

"  In  the  month  of  August,  1852,  the  said  W.  B. 
Anderson,  with  whom  I  had  previously  been  acquainted 
for  some  time,  instructed  me  to  purchase  and  I  did 
purchase  fifty  tons  of  currants,  and  I  am  now  informed 
and  believe,  that  he  gave  the  said  order  in  pursuance  of 
the  hereinbefore-mentioned  arrangement  between  him 
and  the  Plaintiffs.  He  did  not  inform  me  on  whose 
account  the  said  purchase  was  to  be  ipade;  but  after  the 
same  had  been  made,  he  told  me  to  send  the  contract  to 
Van  Notten  fy  Co.  I,  not  knowing  the  Plaintiffs'  house, 
had  6ome  conversation  with  the  said  W.  B.  Anderson  in 
reference  thereto ;  and  on  the  same  or  the  following  day, 
I  was>  as  I  best  recollect  and  believe,  introduced  by  him 

to 
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I860.  to  the  Plaintiff  Lambert  Van  Notten  Pole  alone  as  a 
broker ;  but  the  interview,  on  that  occasion,  was  very 
brieF,  and  scarcely  any  conversation  passed  between  the 
last-named  Plaintiff  and  myself,  and  to  the  best  of  my 
recollection,  the  said  W.  B.  Anderson  did  not  state  that 
I  was  a  broker  well  acquainted  with  goods  of  the  de- 
scription in  the  bill  referred  to,  or  with  the  market. for 
such  goods;  and  I  was  informed  by  the  said  W.  B. 
Anderson  and  believe,  that  he  did  not  introduce  me  to 
the  said  last-named  Plaintiff  in  order  to  confirm  his 
views  in  the  bill  mentioned,  or  for  any  other  reason  than 
as  herein  appears.  And  I  say,  that  in  such  interview, 
nothing  whatever  passed  between  us  or  was  said  by  the 
said  Plaintiff  Lambert  Van  Notten  Pole  which  could 
lead  me  to  suppose,  that  my  dealings  for  the  Plaintiffs, 
as  broker,  were  to  be  confined  to  fruit  or  any  other 
article  in  particular." 

That  interview,  if  it  took  place,  is  wholly  immaterial, 
because  it  is  not  the  interview  in  question  and  is  not 
mentioned  by  the  Plaintiffs.     He  proceeds  thus : — 

"  Shortly  and  as  nearly  as  I  recollect,  about  two  or 
three  days  after  the  said  interview,  I  had  an  opportunity 
of  re-selling  some  portion  of  the  said  currants  at  a  profit, 
and  being  unable  to  find  the  said  W.  B.  Anderson  at 
his  office,  I  went  to  No.  3,  Lime  Street  Square,  in  order 
to  obtain  instructions  with  reference  to  the  matter,  and 
had  an  interview,  to  the  best  of  my  recollection,  with 
the  Plaintiff  Lambert  Van  Notten  Pole  and  the  said 
Charles  Hill,  when  I  was  referred  to  the  said  TT.  B. 
Anderson,  as  having  the  entire  management  of  the 
transaction,  and  I  subsequently  sold  the  said  currants 
under  his  directions,  accordingly,  and  accounted  with 
him  for  the  produce  of  such  sale,  and  I  say,  that 
throughout  that  transaction  and  the  other  transactions 

in 
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in  the  bill  mentioned,  the  said  W.  B.  Anderson  assumed        1860. 
to  be   and  acted  as   the  agent  of  the  Plaintiffs,  and 
I  followed  his  instructions  accordingly."    Then  he  says 
he  did  not  see  ihem  again  until  December,  1852. 

All  this,  so  far  as  it  is  inconsistent  with  what  is  stated 
by  the  Plaintiffs,  is  expressly  denied  by  them.  Before 
endeavouring  to  ascertain  which  account  is  the  more 
correct,  when  both  parties  probably  state  what  they 
believe  to  be  correct,  it  is  necessary  to  examine  what 
actually  occurred  subsequently,  and  to  consider  the  bear- 
ing of  the  subsequent  facts  which  are  not  in  dispute  on 
the  statements  of  each  where  they  differ. 

What  took  place  was  this: — Anderson  carried  on 
extensive  dealings  through  the  agency  of  the  Defendant, 
in  his  character  of  broker,  as  on  account  of  the  Plain- 
tiffs. The  Defendant  also  bought  and  sold  goods  on 
speculation  for  Anderson,  to  a  very  large  amount;  the 
Defendant  followed  the  directions  of  Anderson  in  all 
respects,  and  put  the  purchase  and  sale  of  some  goods 
down  to  the  separate  account  of  Anderson,  and  the 
purchase  and  sale  of  other  goods  to  the  joint  account  of 
the  Plaintiffs,  and  in  doing  this,  he  followed  implicitly 
the  directions  of  Anderson.  The  Defendant  did  not 
confine  the  purchases  and  sales  to  currants  or  even  to 
dried  fruits,  but,  following  Anderson's  directions,  he 
entered  into  large  contracts  for  the  purchase  and  sale  of 
other  matters,  such  as  tartaric  acid,  which  have  little  or 
no  relation  to  currants  or  to  dried  fruits.  The  Defend- 
ant sent  in  all  his  accounts  to  Anderson,  both  those 
relating  to  the  joint  account  of  the  Plaintiffs  and  those 
relating  to  the  separate  account  of  Anderson.  All  these 
accounts  the  Defendant  settled  with  Anderson.  The 
Defendant  contends,  that  Anderson  had  authority  to  do 
this,  and  that  the  accounts  so  sent  in  and  so  settled  by 

vol..  xxvin— iv.  p  p  Anderson, 
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I860.  Anderson,  and  the  moneys  paid  in  respect  of  them,  bind 
the  Plaintiffs ;  while,  on  the  other  hand,  the  Plaintiffs 
contend,  that  they  are  bound  only  to  the  extent  that 
they  received  the  money  which  was  paid  to  Anderson, 
and  that  they  have  nothing  whatever  to  do  with  any 
contracts,  except  those  relating  to  currants  or  at  least 
to  those  which  relate  to  dried  fruits.  Such  is  the 
general  character  of  the  facts,  and  such  are  the  main 
points  of  contention  between  the  parties.  The  details 
of  the  dealings,  which  have  been  entered  into  and  com- 
mented upon  at  great  length,  are,  in  truth,  gone  into  for 
the  purpose  of  deciding  these  questions,  and  the  re- 
maining points  are  subordinate  and  comparatively  un- 
important. 

I  am  of  opinion  that  sufficient  reliance  cannot  be 
placed  on  the  statements  on  either  side,  as  to  what 
occurred  at  the  interview  of  the  17th  August,  1852,  to 
determine  these  questions.  I  am  also  of  opinion,  that 
the  statement  of  neither  party,  if  implicitly  adopted, 
would,  of  itself,  conclude  them.  It  is  not  only  natural 
but  almost  universal,  that  in  such  cases,  after  the  cause 
of  litigation  has  arisen,  each  party  remembers  that 
portion  of  the  conversation  which  tells  most  in  his  favor 
and  forgets  the  remainder,  and  no  blame  can  fairly  be 
imputed  to  either  side  for  so  doing ;  nor  can  it  reason- 
ably be  inferred  from  thence,  that  the  credibility  of  the 
deponent  is  seriously  impeached,  even  if  it  should  after- 
wards turn  out  that  he  has  been  mistaken. 

It  appears  from  the  Plaintiffs'  own  statement,  which 
I  have  read,  that  Anderson  was  to  be  their  agent  for 
some  purpose ;  according  to  that  statement,  they  were 
not  to  be  bound  by  any  contract  for  sale  or  purchase 
entered  into  by  the  Defendant,  which  had  not  been 
approved  by  Anderson.     It  was  not  an  authority  to  the 

Defendant 


Lease. 

Leask 

v. 


CASES  IN  CHANCERY.  673 

Defendant  to  buy  and  sell  currants  indiscriminately,       1860. 

but  only  such  as  Anderson  should  approve.     In  reality,      ^^^ 

in   the  transaction,   Anderson  filled    the  character  of  v. 

partner,  as,  between  himself  and  the  Plaintiffs,  he  was 

to  incur  no  liability,  but  he  was  to  receive  one-half  of 

the  profits,  and  this  alone  was  to  be  (he  remuneration        PoLB* 

for  his  services  in  the  transaction.    This  circumstance, 

however,  was  not  known  to  the  Defendant,  who  acted 

with  him  solely  as  the  agent  of  the  Plaintiffs,  and  it  is 

only  material,  so  far  as  it  may  explain  the  conduct  of 

the  Plaintiffs,  with  respect  to  Anderson  in  the  course  of 

the  transaction. 

The  question  then  is,  the  extent  of  the  authority  given 
to  Anderson  by  the  Plaintiffs. 

First,  did  the  authority  of  Anderson  extend  to  enable 
him  to  authorize  sales  and  purchases  by  the  Defendant 
of  such  currants  as  he  might  approve,  without  the 
contract  having  been  sent  to  and  sanctioned  by  Plain- 
tiffs? 

Secondly  (if  this  be  answered  in  the  affirmative),  did 
the  authority  to  Anderson  extend  to  enable  him  to 
authorize  the  purchase  and  sales  of  goods,  other  than 
and  besides  currants  ?  If  it  did,  did  that  authority 
extend  beyond  the  purchase  and  sale  of  dried  fruits, 
and  if  so,  what  were  the  limits  of  it,  as  regards  the 
articles  to  be  bought  and  sold? 

Thirdly,  did  the  authority  of  Anderson  extend  so  far 
as  to  enable  him  to  settle  the  accounts  of  sales  and 
purchases  with  the  Defendant,  and  to  receive  the  money 
due  from  him  to  the  Plaintiffs  in  respect  of  these  trans- 
actions ? 

In  examining  these  questions,  it  is  necessary  to  bear 
pp2  in 
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1860.  in  mind  the  various  ways  in  which  agents  are  appointed, 
and  the  general  rule  which  governs  their  authority  when 
appointed.  The  common  division  of  the  modes  by 
which  agency  may  be  constituted  is  threefold.  It  i* 
either  by  writing,  or  it  is  by  parol,  or  it  is  by  mere 
employment.  It  may  also  be  laid  down,  as  a  general 
rule,  that  when  the  authority  is  general  it  will  be  con- 
strued liberally,  but  also  that  it  must  be  construed 
according  to  the  usual  course  of  dealing  in  such  matters. 
In  the  present  case,  we  have  nothing  to  do  with  writing, 
it  is  an  authority  given  by  parol,  and  where  it  is  am- 
biguous, it  is  to  be  construed  according  to  the  course  of 
trade  in  such  matters,  and  where  it  is  unexpressed,  it  is 
to  be  ascertained  by  investigating  what  was  the  course  of 
dealing  which  was  pursued  between  the  three  several  par* 
ties  to  these  transactions.  This  investigation  is  highly  im- 
portant in  this  case,  where,  according  to  the  statements  on 
both  sides,  so  little  was  said  when  the  authority  was 
conferred,  for  the  purpose  of  discovering  what,  before 
any  contest  had  arisen  between  them,  was  the  manner  in 
which  the  Plaintiffs  and  Defendant  and  Anderson  seve- 
rally understood  the  authority  to  be,  which  was  sepa- 
rately reposed  in  each  of  them,  Anderson  and  the  De- 
fendant This  is  the  more  important  also,  because  in 
all  cases  of  this  description,  when  an  express  authority 
is  given,  there  is  an  implied  authority  combined  with  it 
to  do  all  acts  which  may  be  necessary  for  the  purpose 
of  effecting  the  object  for  which  the  express  authority  is 
given.  And  it  must  also  be  further  borne  in  mind,  that 
where  a  general  parol  authority  is  given,  it  may  be  en- 
larged by  parol,  or  even  an  additional  authority  super- 
added to  it,  by  the  employment  of  the  parties,  known 
to  and  acquiesced  in  by  them :  as,  for  instance,  a  mer- 
chant may  authorize  a  clerk  to  accept  or  indorse  bills  of 
exchange  for  him,  but  this  will  not,  of  itself,  authorize 
his  paying  or  receiving  money  due  on  such  bills,  but  if, 

by 
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by  the  course  of  bis  employment,  the  clerk  has,  with  I860, 
the  knowledge  of  the  merchant,  been  allowed  to  do  so, 
this  will  constitute  a  sufficient  authority  for  that  pur- 
pose, and  discharge  the  holders  of  the  bills.  So  also, 
an  agent  employed  to  negotiate  and  conclude  contracts, 
is  not  thereby  authorized  to  pay  or  receive  money  which 
may  become  due  under  such  contracts,  but  the  course 
of  employment  may  justify  the  agent  in  so  paying  or 
receiving  money,  if  known  to  the  principal  and  not 
objected  to  by  him. 

In  this  case,  the  Defendant  appears  to  me  to  have 
acted,  throughout,  on  the  bond  fide  belief  that  Anderson 
was  the  agent  of  the  Plaintiffs  to  authorize  the  purchase 
and  sale  of  such  goods,  whatever  they  might  be,  within 
the  Defendant's  province  to  buy  or  sell  as  a  fruit  or 
colonial  broker,  as  he  Anderson  might  approve  and 
sanction.  The  Defendant  sent  the  contract,  in  the  first 
instance,  to  the  Plaintiffs,  but  it  was  returned  by  them, 
saying,  that  before  being  sent  to  them,  it  must  be 
initialed  by  Anderson ,  to  shew  that  he  approved  of  it. 
The  Defendant  alleges  that  the  answer  he  received 
went  far  beyond  this,  and  that  it  stated,  that  the  whole 
thing  was  to  be  managed  by  Anderson.  But  without 
adopting  this  view,  and  relying  solely  on  the  statement 
of  the  Plaintiffs,  as  made  by  them,  it  is  clear,  that  the 
authority  given  to  Anderson  was,  to  approve  of  the 
contracts  entered  into  by  the  Defendant  on  the  Plain- 
tiffs' behalf,  and  that,  without  such  sanction,  they  would 
not  be  recognized  by  them.  From  that  time  to  the  con- 
clusion of  the  dealings,  the  Defendant  communicated 
solely  with  Anderson,  he  sent  the  contracts  to  him,  he 
sent  the  accounts  to  him,  and  he  settled  the  balances 
with  him,  and  upon  a  careful  attention  to  the  evidence 
and  weighing  the  observations  made  by  the  Plaintiffs 
on  the  books  of  the  Defendant,  I  am  of  opinion,  that  it 

is 
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1860.  i*  clear,  that  the  Defendant  bond  fide  believed  that 
Anderson  had  authority  from  the  Plaintiffs  to  do  every- 
thing he  professed  to  do  on  their  behalf,  and  that  the 
Defendant  acted  bond  fide  on  that  belief. 

With  respect  to  Anderson,  the  evidence  of  a  man  who 
has  been  convicted  of  a  forgery  can  be  of  little  value, 
but  his  acts,  which  have  been  proved,  shew,  that  he 
acted  and  assumed  to  act  as  having  authority  from  the 
Plaintiffs  to  cause  any  contracts  to  be  entered  into,  on 
behalf  of  them,  for  the  purchase  of  any  goods  which 
came  within  the  scope  of  the  Defendant's  business  of  a 
fruit  and  colonial  broker,  and  also  any  contracts  for  the 
re-sale  of  such  goods,  and  that  he  also  assumed  authority, 
on  behalf  of  the  Plaintiffs,  to  settle  accounts  with  the 
Defendant,  and  to  receive  and  pay  balances  on  their 
account. 

The  conduct  of  the  Plaintiffs,  in  those  transactions,  is 
that  which  requires  to  be  most  minutely  and  carefully 
examined,  for  the  purpose  of  ascertaining  how  much 
they  knew  and  how  much  they  sanctioned.  It  is  by 
this  examination,  that  the  practical  effect  of  the  em- 
ployment of  Anderson  is  to  be  ascertained,  and  also  the 
extent  of  the  authority  which,  while  the  transactions 
were  going  on,  they  considered  to  be  reposed  in  him; 
for  if  he  transgressed  their  directions  and  they  were 
ignorant  of  his  conduct,  they  cannot  be  bound  by  the 
acts  of  an  agent  who  oversteps  the  scope  of  his  authority 
and  does  acts  not  sanctioned  by  his  principal. 

First,  as  to  the  extent  of  the  subject  matter  of  these 
contracts,  that  is,  what  was  the  limit  of  the  sort  of  goods 
for  which  contracts  for  purchase  and  sale  might  be  entered 
into.  On  referring  once  more  to  the  Plaintiffs'  statement 
of  what  occurred  at  the  interview  on  the  1 7  th  August,  1862, 

I  find, 
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I  find,  that  they  do  not  allege  that  it  was  then  stated       I860. 

that  the  contracts  were  to  be  confined  to  currants ;  they 

state  that  the  conversation  related  to  currants  only,  and 

that  the  authority  was  given  to  buy  and  sell  currants       Lease. 

under  the  superintendence  of  Anderson  ;  but  it  is  nowhere       Lease 

alleged  by  them  that  any  negative  words  were  added,        Pole. 

prohibiting  the  purchase  and  sale  of  other  matters.     It 

is  true  that  an  authority  to  buy  and  sell  currants  would 

not  give  any  authority  to  buy  and  sell  other  things,  but 

I  find  that  they  had  notice  of  and  tacitly  acquiesced  in 

and  sanctioned  the  purchase  and  sale  of  dried  fruits,  not 

being  currants.     It  follows,  therefore,  that  the  Plaintiffs 

either  did  not  consider  the  authority  to  Anderson  to  be 

limited  to  currants,  or,  if  they  did,  that,  by  their  course 

of  dealing,  they  extended  the  authority  beyond  a  dealing 

in  currants.    And  as  no  negative  words  were  used,  the 

Defendant  might  well  suppose  the  authority  general, 

when  he  found  the  direction  to  deal  in  currants  exceeded, 

and  such  excess  not  objected  to. 

Throughout  these  voluminous  papers  there  is  no  trace, 
that  I  have  found,  of  the  Plaintiffs  having  sent  word, 
either  to  Anderson  or  to  the  Defendant,  that  the  purchase 
of  matters  other  than  currants  was  beyond  the  scope 
of  his  authority.  Neither  do  I  find,  anywhere,  that  the 
amount  and  extent  of  the  dealing  in  the  authorized 
goods,  whatsoever  those  goods  were,  were  ever  limited, 
although,  in  the  first  interview  with  the  Plaintiffs,  the 
words  "  to  a  moderate  extent,  say  four  or  five  thousand 
pounds"  are  said,  by  the  Plaintiffs,  to  have  been  used 
by  them,  words  which  obviously  impose  no  limit  at 
all. 

If,  then,  authority  was  reposed  in  Anderson  to  sanction 
dealings  in  goods  other  than  currants,  the  question 
naturally  arises,  at  what  particular  point  such  authority 

was 
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1860.  was  to  stop;  by  sanctioning  the  purchase  of  goods 
other  than  currants,  without  remonstrance,  the  Plain- 
tiff's shewed,  that  they  did  not  consider  the  authority  to 
be  limited  to  currants,  and  that  the  words  used  at  the 
interview  in  August  were  not  understood  to  have  that 
effect.  If  so,  I  think  that,  unless  expressly  limited  by 
the  Plaintiffs,  it  must  fairly  be  extended  to  include 
dealings  in  all  such  articles  as  the  Defendant,  in  his 
character  of  a  fruit  and  colonial  broker,  would  be  in  the 
habit  of  dealing  in. 

It  is  suggested,  that  this  might  extend  the  speculation 
to  the  purchase  and  sale  of  stock  and  of  railway  deben- 
tures and  similar  shares  or  securities,  but  I  think  that 
this  is  not  the  legitimate  inference  to  be  drawn  from  the 
argument,  and  that,  as  it  was  not  within  the  province 
of  a  fruit  and  colonial  broker  to  deal  in  such  matters, 
the  authority  could  not  extend  so  far,  but  that  when  the 
Plaintiffs  admitted  the  purchase  and  sale  of  goods,  other 
than  currants,  without  previous  permission  given  and 
without  observation  on  their  part,  to  pass,  as  if  included 
in  the  authority  originally  given,  it  let  in  the  whole  of  the 
articles  which  are  properly  within  the  province  of  a 
fruit  and  colonial  broker  to  buy  and  sell,  and  that  it  was 
not  for  the  Defendant  to  apply  to  the  Plaintiffs,  on  every 
fresh  occasion,  for  their  approbation  as  to  the  character 
of  the  goods  bought,  but  that  as  they  had  sanctioned  a 
transaction,  which  proceeded  on  the  assumption  that  the 
authority  extended  beyond  the  purchase  and  sale  of 
currants,  the  limit,  if  any,  ought  to  have  been  imposed  by 
the  Plaintiffs.  It  is  true  that  some  of  these  speculations 
seem  to  have  been  of  a  very  extraordinary  character,  such 
as  the  contracts  for  tartaric  acid,  which  were  entered  into 
to  an  enormous  extent;  but  the  extent  of  the  dealing 
does  not  affect  this  part  of  the  question,  and  I  think 
that  the  discretion  reposed  in  Anderson  by  the  Plaintiffs 

extended 
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extended  both  to  the  character  of  the  goods  to  be  bought 
and  Fold,  and  also  to  the  extent  of  the  operation.  That 
they  should  have  reposed  such  confidence  in  Anderson 
as  to  admit  of  his  unlimited  speculations  in  such  articles, 
is  certainly  very  extraordinary,  but  this  feeling  towards 
him  was  not  confined  to  themselves,  and  I  shall  have 
occasion  to  observe  on  it  again  presently. 

The  next  question  is,  did  the  Plaintiffs  so  act,  as  if 
they  considered  that  their  express  sanction  was  required 
in  every  instance  before  the  contract  was  to  be  considered 
binding  on  them?  I  am  of  opinion  that  this  question 
also  must  be  answered  in  the  negative.  The  Plaintiffs 
state,  that  the  contracts  and  samples  and  descriptions 
were  to  be  sent  to  them,  but  I  find,  that  except  in  the 
very  commencement  of  the  dealings,  no  contracts  were 
sent  to  them  by  the  Defendant,  yet  that  they  knew  of 
the  existence  of  such  contracts,  and  that  all  such  con- 
tracts did  come  to  them  through  Anderson.  I  state  it 
thus,  because  I  am  of  opinion  that  this  is  the  clear  result 
of  the  evidence.  I  find,  that  only  on  one  occasion  was 
any  sample  sent  to  them  and  that  through  Anderson, 
and  that  the  only  description  of  the  goods  which  they 
received  came  to  them  through  Anderson.  I  am  clear, 
on  the  evidence,  that  these  facts  must  have  been  known 
to  the  Plaintiffs  and  to  the  clerks  who  acted  for  them  in 
this  matter. 

The  next  question  is  that  which  is  of  the  greatest,  and 
is  indeed  the  only  question  of  very  great  importance  in 
this  case,  it  is,  whether  Anderson  had  authority  to 
manage  the  whole  business,  even  to  the  extent  of 
settling  the  accounts  with  the  Defendant,  and  of  re- 
ceiving and  paying  the  balances  due  in  respect  of  the 
transactions,  and  I  am  of  opinion  that  he  had. 

The  grounds  on  which  I  have  formed  this  opinion 

rest 
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1860.  rest  wholly  upon  the  conduct  of  the  Plaintiffs,  and  upon 
the  documents  kept  and  entries  made  by  them.  The 
Plaintiffs  were,  as  is  shewn  by  the  evidence,  extremely 
anxious  to  obtain  full  information  as  to  the  subject  of 
these  dealings  and  to  know  how  they  were  going  on. 
They  never,  on  any  one  occasion,  applied  to  the  Defend- 
ant for  information  respecting  them,  they  never  asked 
him  what  the  balance  was  on  these  occasions,  they 
never  asked  him  for  an  account,  they  never  received  any 
account  from  him,  they  never  asked  him  for  payment  of 
a  penny,  they  never  received  a  penny  in  payment  from 
him  directly.  Their  dealings,  their  inquiries,  their 
complaints  in  respect  of  this  matter,  in  respect  of  all 
these  dealings,  were  exclusively  transacted  with  and 
addressed  to  Anderson.  They  had  large  dealings  with 
Anderson  on  separate  and  distinct  accounts.  First,  they 
had  a  banking  and  loan  account  with  him.  Secondly, 
they  had  a  general  account  of  goods  sold  and  bought  by 
him.  Thirdly,  they  had  a  consignment  account  with 
him,  of  goods  imported  by  him;  and  fourthly,  they  had 
an  exchange  account,  in  respect  of  bills  bought  and  sold 
for  him.  Having  all  these  dealings  with  him,  the  Plain- 
tiffs embark  in  these  speculations,  as  upon  a  matter 
wholly  distinct  from  the  other  transactions  in  which 
they  were  engaged  with  him,  and  the  speculations  are 
entered  into  at  his  suggestion  ;  the  Plaintiffs  agree  that 
his  remuneration  shall  consist  in  receiving  half  the 
profits  to  be  realised  by  these  operations ;  they  open  an 
account  in  their  books  in  respect  of  them,  as  between* 
themselves  on  the  one  side  and  Anderson  and  others  on 
the  other  side,  which,  it  is  obvious,  is  only  another  mode 
of  intitling  it  as  between  Van  Notten  fr  Co.  on  one 
side  in  account  with  Anderson  and  Van  Notten  fr  Co. 
on  the  other  side.  This  account  alone  appears  to  me  to 
be  conclusive  on  the  subject.  It  was  obviously  felt  to 
be  so,  and  it  was  altered  after  the  contest  had  arisen 

between 
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between  these  parties,  to  make  it  bear  a  totally  different  I860, 
aspect.  It  was  altered  by  clerks  or  persons  employed 
by  the  Plaintiffs,  and  it  was  altered  without  the  direction 
or  sanction  of  the  Plaintiffs,  but  it  is  impossible  to  read  Leask. 
the  evidence  of  Hill  and  not  to  see  how  devotedly  that  Lease 
gentleman,  at  least,  takes  up  the  cause  of  his  employers.  Pole. 
It  would  appear,  indeed,  that  he  is  even  more  earnest 
for  their  success  than  perhaps  he  would  be  if  it  were  his 
case,  and  the  same  observations,  although  in  a  less 
degree,  applies  to  the  evidence  of  some  of  the  other 
witnesses.  I  have  said  that  the  Plaintiffs  neither 
directed  uor  sanctioned  this  alteration  of  their  books, 
but  it  is  to  be  observed,  that  they  never  reproved  or 
dismissed  any  one  concerned  in  it,  and  yet  the  alteration 
of  books,  after  the  contest  had  arisen  between  litigant 
parties,  was  a  most  serious  and  reprehensible  circum- 
stance, and  these  books,  if  it  had  not  been  for  the  cross 
bill  of  the  Defendant,  which  compelled  a  discovery  of 
the  state  of  the  books  at  the  time  when  Anderson's 
forgeries  became  public,  and  at  the  present  time,  might 
have  remained  unknown  and  might  have  seriously  mis- 
led the  Court  in  deciding  this  case.  If  the  alterations 
were  intended  to  be  a  correction  of  the  books,  so  as 
to  make  them  correspond  with  the  real  facts,  they 
should  have  been  postponed  till  after  the  cause  had 
been  determined,  and  the  books  should  have  been 
allowed  to  speak  for  themselves,  corrected  by  such 
observations,  and  accompanied  with  6uch  explanations 
as  the  Plaintiffs  could  have  afforded. 

I  am  of  opinion,  however,  from  the  other  entries  in 
the  books,  that  the  account  so  opened  in  the  ledger  and 
so  intitled  as  aforesaid,  and  which  is  set  forth  in  page 
434  of  the  appendix,  is  a  correct  statement  of  the 
accounts,  and  that  this  is  shewn  and  established  by 
entries  in  the  books  of  the  Plaintiffs,  and  that  the 

♦  paper* 
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1860.  paper,  intituled  the  account  current  between  the  Plain- 
tiffs and  Anderson,  which  wag  made  up  subsequently  to 
the  arrest  of  Anderson,  is  not  an  accurate  representation 
of  them.  If  this  account,  as  it  originally  stood  in  the 
ledger,  viz.,  as  between  Van  Notten  §*  Co.  on  the  one 
side  and  Anderson  and  others  on  the  other,  is  the  correct 
account,  then  I  am  of  opinion,  that  the  Plaintiffs  con- 
sidered that  they  in  fact  had  to  look  for  the  accounts  of 
these  transactions  to  the  parties  designated  as  "Anderson 
and  others,"  and  as  the  word  "  others"  meant  themselves 
only ;  it  follows  that  they  had  to  look  to  Anderson  alone 
for  the  account  of  the  transactions,  and  that  this  was 
the  view  taken  of  the  matter  when  the  account  was 
opened  and  the  entries  made  and  posted  up.  It  is,  in 
fact,  nothing  more  than  this :— one  firm  agrees  with 
another  house  to  embark  in  certain  speculations,  to  be 
managed  by  that  house ;  that  house  deals  with  a  broker 
in  conducting  these  speculations,  the  broker  accounts 
with  that  house,  and  pays  the  balance  due  from  him  to 
that  house.  The  firm  who  entered  into  the  speculation 
and  permitted  the  house  to  conduct  them  are  bound  by 
the  proceedings  of  that  house,  although  the  broker  was 
informed  by  the  firm  that  he  was  employed  by  them  in 
those  transactions,  which  were,  to  use  the  very  words  of 
the  Plaintiffs,  to  be  conducted  under  the  superintendence 
of  that  house. 

But  the  case  as  displayed  by  the  acts  of  the  Plaintiffs 
does  not  by  any  means  end  there.  In  June,  1863,  the 
Plaintiffs  seem  to  have  entertained  serious  apprehensions 
as  to  the  condition  in  which  these  transactions  were, 
and  to  have  felt  much  the  want  of  information  respecting 
them.  One  of  the  Plaintiffs  applies  to  Anderson  for 
information  respecting  them,  he  does  so  in  writing,  and 
the  answers  he  obtains  are  set  down  in  the  same  paper 
as  that  in  which  the  questions  are  put.    On  this  same 

paper 
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paper  are  subjoined  bis  replies,  which  are  returned  on        i860, 
the  same  paper  to  Anderson.    The  original  document 
itself  is  produced,  and  it  is   sufficiently  instructive  to 
induce  me  to  read  it  in  extenso. 

It  appears  \n  page  209  of  the  appendix  of  exhibits : — 

12th  April. — five  pipes,  Princess  Royal ;  sold  at  63s. 

Two  pipes  X  Concordia;  sold  at  71*. 

23  G.  [1]  B.  Thames  from  Hambro;  sold  at  70*. 

J ,251   Drums,  Sultanas  X  Persian  J.  H.;  sold  at 
675.  Qd. 

1,180  S.  V.  Drums  ditto,  Persian]  sold  at  divers 
prices." 

That  is  the  paper  sent. 

These  are  the  answers— to  the  first,  "Rejected  and 
resold  by  Leash  at  62*.,  contract."  To  the  Concordia, 
"Rejected,  resold  at  73*.,  contract."  Per  Thames,  "Sold 
to  Glasgow,  no  contract,  delivery  will  be  taken  to-day 
or  early  in  the  week.  Amott,  Glasgow.  Query,  how 
many  accounts  still  wanted." 

Then  there  is  the  reply  of  the  Plaintiff,  Mr.  Lambert 
Pole,  to  those  answers : — "  Mr.  Anderson  has  acted 
most  improperly  in  not  having  made  Messrs.  Van 
Notten  acquainted  of  the  rejection  of  the  contracts."  At 
the  bottom  against  "  how  many  accounts  still  wanted" 
there  is  "Mr.  Anderson  must  know,  just  as  well  as 
Messrs.  Van  Notten  §f  Co.,  that  the  account  sales  of 
the  1,180  Drums  S.  V.  X  Persian,  1,251  J.  H.  X  ditto, 
1,000  A.  Madras,  have  never  been  rendered,  although 
Messrs.  Van  Notten  have  very  frequently  begged  to 
have  them  sent  in." 

The  observations  that  occur  upon  this  paper  are  obvious. 
"  Mr.  Anderson  has  acted  most  improperly ;"  but  the 

Plaintiffs' 
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Plaintiffs'  case  now  is,  that  it  is  the  Defendant  who  has 
acted  most  improperly.  If  their  present  case  be  correct, 
what  explanation  or  excuse  can  be  offered  by  the  Plain- 
tiffs to  account  for  their  not  haying  remonstrated  with 
the  Defendant  for  not  having  furnished  them  with  the 
information  they  required  when  they  got  these  answers 
from  Anderson?  Why  did  they  make  no  observation  or 
remark  on  the  subject  to  the  Defendant  ? 

Observe  the  next  item,  it  is  as  singular  as  the  others. 
The  Plaintiffs  ask  for  accounts  of  three  cargoes,  An- 
derson  does  not  say  the  Defeudant  is  the  person  to  give 
you  these  accounts,  far  from  it,  the  answer  is,  "  how 
many  accounts  are  still  wanted,"  the  reply  is,  "Anderson 
must  know  that  the  accounts  have  never  been  furnished 
although  frequently  applied  for,"  applied  for  to  whom  ? 
They  had  never  once  applied  to  the  Defendant : 
"  applied  for"  means,  applied  for  to  Anderson :  and  even 
after  this,  no  application  is  made  to  the  Defendant  for 
any  account  of  these  transactions,  nor  is  even  an  enquiry 
sent  to  ask  him  what  was  the  state  of  the  balance :  and 
during  all  this  time,  the  money  for  these  transactions 
came  through  Anderson  to  the  Plaintiffs,  which  was 
known  by  Hill,  who  states  that  his  knowledge  of  all 
matters  relating  to  the  affairs  of  the  Plaintiffs  is  the 
Plaintiffs'  knowledge,  and  who,  without  this,  must  be 
assumed  to  know  the  sums  paid  to  their  house  and  by 
whom  the  payments  were  made.  But  even  if  no  such 
money  had  reached  them,  did  the  Plaintiffs  suppose 
that  no  money  had  passed  between  the  Defendant  and 
Anderson  during  this  time?  or  if  it  had,  that  there  had 
been  no  settlement  of  accounts,  no  striking  of  any 
balance,  but  that  the  whole  matter  had  been  left  vague 
and  uncertain.  The  course  of  dealing  of  the  Plaintiffs, 
in  other  matters,  and  the  character  they  have  got, 
apparently  very    deservedly  in    the    city  of  London, 

preclude 
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preclude  the  possibility  of  supposing  that  they  would        1860. 
so  carry  on  business  with  the  Defendant 

All  the  further  examination  of  the  case  tends  to  con- 
firm this  view  of  it,  viz.,  that  the  Plaintiffs  looked  to 
Anderson  and  to  him  alone  in  this  business.  It  appears 
by  the  evidence,  that  in  transacting  purchases  and  sales 
of  this  description,  the  receipt  of  the  landing  weights  is 
a  matter  of  great  importance,  they  constitute  a  check  in 
the  hands  of  the  importer  against  the  wharfinger  and 
the  custom  house  agents.  None  of  these  were  sent  to 
the  Plaintiffs,  but  all  were  sent  to  Anderson.  The 
payment  of  wharf  charges  also,  it  appears,  is  a  duty 
performed  by  the  person  who  manages  these  transac- 
tions. All  these  charges  were  paid  by  Anderson.  All 
this  must  have  been  known  throughout  to  the  Plaintiffs, 
because  they  are  perfectly  conversant  with  transactions 
of  this  character,  and  were  well  aware  of  the  nature  and 
importance  of  these  matters.  They  knew  that  they  had 
not  received  the  landing  weights,  and  they  knew  that 
they  had  not  paid  the  wharf  charges,  and  they  also 
knew  that  except  Anderson,  there  was  no  other  person 
who  could  receive  the  landing  weights,  or  who  could 
pay  the  charges.  Nay,  so  fully  did  they  trust  Andersen 
to  manage  these  transactions,  that  they  signed  and 
delivered  him  a  considerable  number  of  delivery  orders, 
to  be  acted  on  as  required,  and  which,  for  aught  the 
Plaintiffs  knew,  were  valid  delivery  orders,  although  it 
now  appears  that  they  were  not  acted  on  and  could  not 
have  been  acted  on,  as  they  were  in  fact  dated  after  the 
goods  had  been  delivered. 

With  reference  to  the  delivery  orders,  a  circumstance 
of  much  singularity  appears,  which  requires  to  be  noticed, 
and  which  is  this: — that  in  fact,  it  was  not  necessary 
that  any  delivery  orders  should  have  been  signed  by  the 

Plaintiffs 
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1860.  Plaintiffs  at  all,  and  that  no  one  of  those  which  were 
signed  by  them  was  ever  acted  upon.  And  what  is  an 
important  circumstance  in  the  consideration  of  this  part 
of  the  case  is,  that  this  fact,  to  some  extent  at  least, 
must  have  been  known  to  them,  inasmuch  as  they  went 
with  Hill  to  the  wharf,  for  the  purpose  of  ascertaining 
what  goods  in  which  they  were  interested  were  remaining 
there,  and  what  portion  of  them  had  been  sold,  and  they 
found,  that  many  goods  had  been  sold  and  delivered  for 
which  they  had  executed  no  delivery  orders  at  all.  In 
fact,  the  whole  course  of  dealing  was  conducted  by 
Anderson,  all  the  information  the  Plaintiffs  obtained 
respecting  it  was  through  Anderson ;  with  the  exception 
I  have  already  stated,  every  contract  they  received  came 
through  Anderson,  and  every  sample  they  got  came 
through  Anderson.  The  evidence  shews,  that  it  is  not 
the  custom  of  the  broker,  in  these  cases,  to  send  samples 
to  any  one,  but  that  the  samples  are  exposed  in  the 
broker's  counting  house,  where  merchants  can  inspect 
them,  and  the  Defendant  swears,  that  he  never  sent  a 
sample  to  any  one.  No  money  in  respect  of  these 
transactions  was  ever  paid  by  the  Defendant  to  the 
Plaintiffs,  or  to  Hill,  or  to  any  clerk  of  the  Plaintiffs, 
but  always  to  Anderson,  who  paid  the  money  he  received, 
or  such  part  of  it  as  he  thought  fit,  or  handed  the  cheque 
to  the  Plaintiffs,  and  the  Plaintiffs,  who  were  aware  of 
this  fact,  neither  directly  nor  through  their  clerks  ever 
made  any  remonstrance  or  representation  on  the  subject 
to  the  Defendant,  but  allowed  him  to  continue  giving 
cheques  crossed  in  blank  to  Anderson,  who  handed 
them,  or  such  of  them  as  he  pleased,  over  to  the  Plain- 
tiffs. No  course  of  dealing  more  calculated  to  mislead 
the  Defendant  could  have  been  adopted,  if  the  fact  was, 
that  the  Plaintiffs  had  not  authorized  and  did  not  intend 
to  authorize  Anderson  to  receive  any  payments  on  their 
behalf.    The  Plaintiffs  never  told  the  Defendant,  either 

when 
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when  the  dealings  began  at  the  first  meeting  in  August, 
or  when  they  found  that  the  payments  were  made  to 
Anderson,  that  the  payments  were  to  be  made  to  them* 
selves,  directly,  and  that  Anderson  had  no  authority  to 
receive  any  money  on  their  account  in  respect  of  these 
transactions ;  nor  did  they  ever,  at  any  time,  make  any 
remonstrance  upon  the  subject  to  the  Defendant. 

I  find  also,  that  the  Plaintiffs  having  dealings  of  a 
similar  description  with  Mr.  Wither  by,  which  also  were 
under  the  superintendence  of  Anderson,  the  payments 
in  these  cases  were  frequently  made,  in  like  manner,  by 
Mr.  Witherby  to  Anderson,  with  cheques  crossed  in 
blank. 

Nothing  can  afford  a  stronger  contrast  than  the 
course  of  dealing  with  the  Defendant  pursued  by  the 
Plaintiffs  in  each  of  their  separate  establishments.  The 
Plaintiffs  carry  on  business  as  commission  merchants  at 
No.  2,  and  they  carry  on  the  business  of  dry  salters  and 
other  businesses  relating  to  the  colonies  at  No.  3.  The 
transactions  which  are  the  subject  of  these  suits  belong 
exclusively  to  the  house  No.  3,  but  the  house  No.  2  had 
also  dealings  with  the  Defendant,  and  employed  him  as 
their  broker  to  buy  and  sell  goods  for  them.  With  those 
cases,  Anderson  had  nothing  to  do.  Every  transaction 
was  brought  to  a  point,  the  samples  were  inspected  at 
the  Defendant's  office  by  a  clerk  of  the  Plaintiffs,  the 
contract  sales  and  bought  notes  were  sent  regularly  by 
the  Defendanty  in  the  ordinary  way  of  business,  to  the 
house  No.  2,  exactly  as,  in  the  other  cases,  they  were 
sent  to  Anderson.  The  landing  weights  were  sent  to 
the  Plaintiffs  at  No.  2,  the  wharf  charges  were  paid  by 
them,  the  delivery  orders  were  signed  either  by  them  or 
by  one  of  their  clerks,  usually,  as  it  appears,  by  their 
clerk  Mr.  Wiltshire,  and  every  transaction  was  brought 
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1860.  to  a  point  at  the  date  of  the  prompt,  the  accounts  of 
each  transaction  were  rendered  to  the  house  No.  2,  and 
the  balance  paid;  nothing  could  be  more  regular.  But 
what  the  Defendant  did  in  the  case  of  these  transactions 
with  the  house  No.  2,  he  in  the  case  of  the  transac- 
tions belonging  to  the  house  No.  3  did  with  Anderson. 
The  contrast  between  the  two  classes  of  transactions  is 
so  striking,  and  the  course  of  dealing  so<listinct,  that 
it  must  have  been  present  to  the  minds  of  the  Plaintiffs. 
Their  case,  if  it  can  be  supported,  is,  that  the  trans- 
actions authorized  by  the  house  No.  3  ought  to  have 
been  conducted  in  the  same  manner  as  the  transactions 
with  the  house  No.  2,  with  this  exception,  that  Anderson 
was  to  superintend  and  sanction  the  purchases  and  sales ; 
but  if  the  Plaintiffs  so  intended  and  so  considered,  it 
is  inexplicable,  that  whilst  these  operations  were  going 
on,  no  observation  or  representation  should  ever  have 
been  made  by  them  to  the  Defendant.  I  think  it  im- 
possible to  believe,  that  during  this  time,  the  Plaintiffs 
themselves  did  not  take  an  opposite  view  of  the  nature 
and  character  of  these  transactions  to  that  which  is  now 
brought  forward  in  their  bill. 

The  contrast  between  the  acts  of  the  Plaintiffs, 
pending  the  continuance  of  the  operations,  and  the  case 
made  by  their  bill,  is  as  striking  as  the  contrast  between 
the  course  of  dealing  between  the  two  houses.  The 
Plaintiffs  say  repeatedly,  in  their  evidence,  that  they 
treated  Anderson  as  their  messenger,  but  even  so 
treating  him,  I  do  not  see  how  their  case  is  mended ; 
if  a  messenger,  he  was  not  a  mere  messenger  to 
carry  messages  to  and  fro,  ignorant  of  their  character 
and  purport.  Their  case  is,  that  Anderson  was  to 
superintend,  but  if  he  be  supposed  to  be  a  mere 
superintending  messenger,  his  employment  then  would 

be 
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be  analogous  to  a  clerk.  He  is  a  paid  messenger  I860, 
employed  for  these  particular  transactions  and  for  the 
purpose  of  superintending  them.  The  mode  of  payment 
is  immaterial  and  was  unknown  to  the  Defendant;  but 
if  a  firm  sent  a  paid  messenger  in  their  employment  to 
inspect  samples,  to  authorize  purchases  and  sales  of 
goods,  and  allow  him  to  manage  those  matters,  if  they 
allow  him  to  receive  cheques,  if  they  never  forbid  the 
broker  to  intrust  them  to  him,  and  if  they  accept  and 
give  credit  for  all  those  cheques  which  are  brought  to 
them  through  him,  then,  in  my  opinion,  that  firm  has 
constituted  that  messenger  their  agent  for  that  purpose, 
as  between  themselves  and  the  broker,  and  they  cannot 
afterwards  repudiate  bond  fide  payments  made  by  the 
broker  to  him  on  account  of  those  transactions,  simply 
because  the  paid  messenger  or  clerk  has  applied  these 
payments  to  his  own  purposes. 

Their  whole  course  of  conduct,  their  unbroken  silence, 
even  when  anxious  and  desirous  to  obtain  information 
respecting  those  transactions,  must  necessarily  have  led 
the  Defendant  to  believe  that  Anderson  was  their 
authorized  agent  for  all  these  purposes.  The  case  of 
the  Plaintiffs  is,  that  none  of  the  payments  to  Anderson 
were  good,  but  that  they  consent  to  give  credit  for  such 
sums  as  they  have  received ;  but  if  that  were  a  just  view 
of  these  transactions,  it  was  unpardonable  in  them  not 
to  have  informed  the  Defendant,  at  the  outset,  that  no 
payments  to  Anderson  were  authorized,  and  that  no 
credit  would  be  given  for  them  unless  and  until  An- 
derson paid  these  sums  over  to  them  the  Plaintiffs. 
But  the  Plaintiffs,  as  I  have  shewn,  knew  that  a  dif- 
ferent course  of  dealing  was  going  on  between  the  De- 
fendant and  Anderson,  and  by  their  acts,  both  of  com- 
mission and  omission,  they  did,  during  the  continuance 
of  these  dealings,  sanction  them.    They  cannot,  in  my 
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1860.  opinion,  now  be  permitted  to  insist,  that  this  was  con- 
trary to  their  intention  and  the  course  they  meant  to  be 
adopted. 


Pole 

v. 
Lease. 

Lease  This  matter,  which   I   have  discussed   at  so  much 

Pole.        length,  is  the  real  substance  of  this  case,  and  the  rest  is 

mere  fringe,  for  if  I  correctly  understood  the  statement 

of  counsel,  no  loss  has  been  sustained  on  any  one  of  the 

transactions.     I  have  not,  however,  verified  this  fact, 

and  whatever  the  fact  may  be,  it  cannot  influence  my 

decision. 

The  Plaintiffs'  case  is  this  : — They  contend  that  the 
agency  was  merely  one  to  buy  and  sell  currants  on 
their  account,  and  that  this  cannot  be  extended,  as 
they  say  that  it  has  been  extended,  by  the  Defendant. 
Mr.  Simpson  classed  these  extensions  under  eight 
distinct  heads,  which  I  will  mention  in  detail,  and 
while  doing  so,  refer  shortly  to  the  observations  I  have 
already  made  and  the  evidence  bearing  upon  them.  It 
is  proper  however,  before  doing  so,  to  observe  upon  the 
fallacy  which  lurks  in  the  words  "extension"  and 
"  extended,"  it  assumes  that  the  authority  was  clear  and 
defined  in  the  first  instance,  but  upon  the  Plaintiffs  own 
shewing,  this  was  not  so  here,  and  the  acts  so  called 
"  extension"  of  the  agency  are,  in  truth,  the  acts  by 
which  the  extent  of  the  previously  undefined  agency  is 
to  be  ascertained. 

1.  The  first  class  is,  that  the  contract  cannot  be 
extended  to  the  purchase  and  sale  of  fruits  generally, 
other  than  currants ;  but  it  appears  from  the  evidence 
distinctly,  that  the  Plaintiffs  knew  and  sanctioned  the 
purchase  and  sale  of  rasins  and  also  of  figs. 

2.  That  if  the  authority  be  extended,  so  far  at  least, 
it  cannot  be  extended  beyond  the  purchase  and  sale  of 

dried 
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dried  fruits;  but,  as  I  have  already  observed,  if  the  limit 
of  currants  is  once  broken  through,  without  a  special 
authority  for  that  purpose,  and  such  breach  sanctioned 
and  approved,  where  is  the  line  to  be  drawn,  and  the 
purchase  and  sale  of  goods  to  stop,  provided  they  are 
confined  to  the  purchase  and  sale  of  goods  properly  Tole, 
within  the  province  of  the  broker  employed  ? 

It  is  urged,  thirdly,  that  the  agency  cannot  be  ex- 
tended to  the  sale  of  the  Plaintiffs'  goods  to  Anderson, 
who  was  himself  their  agent.  Here  again,  it  is  shewn 
by  the  evidence,  that  the  Plaintiffs  knew  of  and  made 
no  objection  to,  and  indeed  sanctioned  the  sale  to  An- 
derson ;  as  in  the  case  of  twenty-three  casks  of  currants, 
ex-ship  Thames,  of  which  a  minute  is  entered  in  the 
small  red  memorandum  book  kept  by  one  of  the  Plain- 
tiffs. But  this  is  not  the  only  evidence  of  importance 
bearing  on  this  part  of  the  case.  The  Plaintiffs  were 
aware,  all  through  these  transactions,  that  Anderson  was 
acting  separately  on  his  own  account,  and  that  he  was 
employing  the  Defendant  as  his  broker.  The  evidence 
of  this  is,  to  my  mind,  indisputable,  the  general  effect  of 
it  is  this : — The  Plaintiffs  admit  their  knowledge,  that 
Anderson  so  acted  previously  to  August,  1852,  when 
he  introduced  the  Defendant  to  the  Plaintiffs.  They 
admit  that,  from  his  experience  in  these  matters,  he  was 
selected  by  them  to  superintend  these  transactions. 
They  nowhere  suggest  that  they  made  it  a  condition 
that  Anderson  was  to  discontinue  his  own  operations, 
or  that  they  ever  requested  that  all  that  was  done  by 
him  in  these  matters  should  be  confined  to  the  trans- 
actions in  which  the  Plaintiffs  were  interested.  Now  if 
they  made  no  such  stipulation,  if  they  themselves  im- 
posed no  such  conditions,  it  is  obvious  that  they  must 
have  known  that  Anderson  would  not,  and  that  he  never 
intended   to  discontinue  his  own  transactions.     From 

this 
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1860.  this  it  naturally  and  indeed  necessarily  follows,  that,  to 
some  extent  at  least,  their  joint  transactions  would  be 
mixed  up  with  his  own  separate  transactions,  in  his 
character  of  either  seller  or  buyer.  The  evidence  on 
this  part  of  the  case  is  that  which,  I  must  say,  has  sur- 
prised me  most.  It  is  attributable,  no  doubt,  to  the 
great  confidence  the  Plaintiffs  reposed  in  the  ability  and 
integrity  of  Anderson,  which,  however,  they  did  in  common 
with  Mr.  Major  and  with  many  other  persons.  But  that 
he  should  have  been  able  to  inspire  so  great  an  amount 
of  confidence  in  him  is  marvellous,  now  that  his  real 
character  is  ascertained,  but  the  fact  is  established  by 
incontestable  evidence. 

The  fourth  objection  is,  that  the  agency  cannot  be 
extended,  so  as  to  allow  Anderson  to  receive  the  delivery 
of  unsold  goods  belonging  to  the  Plaintiffs.  But  here 
again,  the  evidence  shews,  that  the  Plaintiff  authorized 
this,  as  in  the  case  of  the  order  given  to  follow  Ander- 
son's directions  in  respect  of  the  500  drums  of  figs  ex 
Persian,  under  which  authority  a  delivery  was  made  of 
these  goods  to  the  Defendant. 

The  fifth  objection  made  is,  that  the  authority  given 
to  Anderson  did  not  authorize  him  to  borrow  money 
from  the  Defendant  on  account  of  the  Plaintiffs.  But, 
in  fact,  the  evidence  shews,  that  no  money  was  borrowed, 
in  any  proper  sense  of  that  term.  It  is  the  common 
case  on  both  sides,  that  the  transactions  conducted 
by  the  Defendant  under  the  superintendence  of  Ander- 
son were  not  separately  brought  to  a  point,  and 
that  accordingly,  the  payments  made  were  made  on 
account.  When  this  occurs,  as  is  shewn  by  the  account 
which  is  called  the  klopper  account  and  the  accounts  of 
the  sales,  the  balance  is  constantly  varying,  and  in  such 
a  state  of  accounts,  the  Defendant  was  justified  in 

making 
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making  payments  on  account,  for  the  repayment  of  1860. 
which  he  had  the  security  of  goods  sold,  but  of  which 
the  prompts  were  not  then  due.  So  far  from  making 
unnecessary  and  unwarranted  payments  to  Anderson, 
the  Defendant  seems  to  have  acted  with  considerable 
caution,  and  never  to  have  paid  any  money  except  in 
respect  of  goods  sold,  for  which  he  had  the  security  of 
the  prompt  which,  though  not  then  due,  would  have  to 
be  paid  by  the  purchasers ;  and  several  witnesses  prove 
that  this,  as  might  be  supposed,  is  a  common  course  of 
dealing.  In  truth,  this  objection  resolves  itself  into  the 
one  which  I  have  already  examined^  considerable  detail, 
viz.,  whether  Anderson  was  authorized  to  receive  money  on 
account  of  the  Plaintiffs  in  payment  of  the  price  of  their 
goods  sold  by  the  Defendant ;  if  he  was,  the  Defendant 
might  properly,  at  Anderson's  request,  anticipate  the 
payment  to  be  made  to  him  on  behalf  of  his  principal. 

The  sixth  is,  that  Anderson  had  no  authority  to  receive 
money  on  account  of  the  Plaintiffs  from  the  Defendant, 
but  this  objection  I  have  already  considered  at  some 
length,  and  stated  that,  in  my  opinion,  it  is  not  sup- 
ported by  the  evidence  adduced  on  behalf  of  the  Plain- 
tiffs. 

The  7th  objection  is,  that  Anderson  had  no  authority 
to  receive  and  settle  the  accounts  of  the  Plaintiffs  with 
the  Defendant.  This,  in  truth,  in  a  great  measure 
depends  on  the  question  whether  Anderson  had  authority 
to  receive  money  on  account  of  the  Plaintiffs,  and  on 
the  evidence  which  I  have  already  commented  upon, 
but  it  is  desirable  to  notice  what  really  occurred  on 
this  head. 

The  Defendant  rendered  four  accounts  to  Anderson. 

The  1st  on  the  31st  of  March,  1853. 

The 
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I860.  The  2nd  on  the  10th  of  September,  1863. 

The  3rd  on  the  1st  of  October,  1853. 
The  4th  on  the  27th  of  November,  1853. 

That  these  accounts  were  perfectly  bona  fide  is  proved 
by  their  being  compared  with  and  verified  by  the  con- 
temporaneous entries  in  the  books  of  the  Defendant. 
It  was  a  general  account  current  between  the  Defendant 
and  the  Plaintiffs,  the  Plaintiffs  never  paid  or  received 
money  except  through  Anderson,  and  no  account  was 
ever  applied  for  by  the  Plaintiffs  from  the  Defendant. 
This  is  akin  to  what  I  have  already  observed  upon, 
shewing  that  the  whole  management  was  entrusted  to 
Anderson  alone.  In  the  absence  of  a  distinct  authority, 
expressed  in  words  or  in  writing,  I  think  it  impossible 
for  a  course  of  dealing  to  shew  a  stronger  or  more 
distinct  authority  to  receive  and  settle  accounts,  than  is 
derived  here,  from  the  employment  of  Anderson,  and 
his  conduct,  known  to  and  acquiesced  in  by  the  Plain- 
tiffs. I  do  not  mean  to  express  any  opinion  that  these 
accounts  are  binding  on  the  Plaintiffs,  errors  may  be 
pointed  out  in  them,  and  they  must  be  at  liberty  to  have 
them  taken  again,  to  point  out  errors  and  the  like.  I 
am  of  opinion  that  Anderson  had  authority  to  receive 
and  settle  these  accounts  and  to  receive  the  balances 
paid  by  the  Defendant,  and  that  the  Plaintiffs  are  bound 
by  what  Anderson  did  in  that  respect,  and  that  they 
roust  give  credit  for  all  sums  bona  fide  paid  to  him  by 
the  Defendant. 

I  understood  Mr.  Simpson  to  urge  another  objection, 
to  the  effect,  that  Anderson  had  no  authority  to  con- 
stitute the  Defendant  his  agent  to  buy  and  sell  goods, 
at  least  I  so  took  it  down,  but  I  am  not  sure  that  I 
rightly  apprehended  this,  because  nothing  can  be  clearer 
than  that  the  Defendant  was  to  be  the  broker  to  be 

employed 
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employed  in  the  purchase  and  sale  of  goods  to  be  1860. 
selected  by  Anderson  for  that  purpose,  and  that  An- 
derson was  to  exercise  his  judgment  for  that  purpose,  so 
that,  if  there  be  any  transaction  in  which  the  Defendant 
bought  or  sold  goods  not  approved  of  by  Anderson,  that 
is,  without  his  authority,  this  transaction  must  be  ex- 
cepted from  the  account.  ,It  is  clear,  therefore,  that 
Anderson  had  authority  to  employ  the  Defendant,  and 
it  is  also  clear,  that  even  in  the  absence  of  proof  of 
distinct  approbation  by  Anderson  to  each  separate 
transaction,  he  has,  by  receiving  and  settling  the  ac- 
counts of  each  transaction,  removed  any  objection  of 
this  description  which  might  otherwise  have  been  made. 

The  real  contest,  as  I  have  already  stated,  is,  whether 
the  Plaintiffs  are  bound  to  give  credit  for  the  sums  paid 
to  Anderson  by  the  Defendant  Leash,  and  I  am  of 
opinion  that  they  are,  for  the  reasons  I  have  stated.  I 
have  thought  it  unnecessary  to  go  into  further  detail  on 
the  subject  of  these  various  points,  the  evidence  which 
has  been  gone  into  respecting  the  dealing  between  these 
persons,  it  all  tends  to  the  same  conclusion,  and  I 
have  selected  the  most  striking  instances  which  cha- 
racterize the  whole  and  determine  the  principle  on  which 
the  business  was  conducted. 

The  general  view  I  have  taken  of  this  case  may  be 
shortly  expressed  thus: — A  case  of  agency  existed 
between  the  Plaintiffs  and  Anderson  ;  this  is  the  com- 
mon case  of  both  Plaintiffs  and  Defendant.  What  was 
the  nature  and  extent  of  that  agency  ?  The  Plaintiffs 
say  that  it  was  confined  to  the  mere  duties  of  a  mes- 
senger ;  the  Defendant  says  it  was  extended  to  autho- 
rizing Anderson  to  conduct,  on  behalf  of  the  Plaintiffs, 
speculations  in  all  articles  which  he,  the  Defendant,  in 
his  character  of  a  fruit  and  colonial  broker,  and  which 

Anderson 
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1860. 


Anderson  thought  fit  to  embark  in  on  their  account. 
The  question,  therefore,  to  be  determined  by  the  evi- 
dence is,  the  extent  of  the  powers  and  duties  intrusted 
to  Anderson  by  the  Plaintiffs.  There  are  three  modes 
by  which  the  extent  and  nature  of  the  authority  of  an 
agent  may  be  defined.  By  writing,  by  oral  instruction, 
by  course  of  dealing.  Here  the  authority  was  not  ex- 
pressed in  writing,  nothing  on  this  subject  was  ever 
committed  to  paper  by  any  one  of  the  parties  concerned, 
oral  instruction  to  Anderson,  except  by  the  words  spoken 
at  the  interview  of  the  17th  of  August,  1852,  there  were 
none.  The  words  spoken  at  this  interview  are  disputed, 
but  taking  them  even  as  stated  by  the  Plaintiffs,  and  re- 
jecting altogether  the  evidence  of  the  Defendant  on  this 
point,  they  define  nothing  and  impose  no  limitations. 


The  only  other  mode  by  which  the  extent  and  cha- 
racter of  the  agency  of  Anderson  is  to  be  ascertained 
rs  by  the  course  of  dealing  between  the  parties.  It  is 
this  circumstance  which  has  accordingly  rendered  the 
evidence  so  voluminous  in  this  case,  it  has  been  thought 
necessary  to  go  minutely  into  the  whole  case  of  dealing 
on  both  sides,  and  carefully  to  examine  and  test  the  ac- 
curacy of  the  accounts  and  books  of  both  sides,  and 
this  it  is  which  has  caused  this  case  to  be  discussed 
during  eight  full  days  at  the  bar,  and  which  has  obliged 
me  to  re-examine  it  again  in  private,  with  the  assistance 
which  the  comments  of  counsel  have  afforded  me.  The 
opinion  I  have  formed  of  the  inferences  to  be  derived 
from  this  evidence  I  have  endeavored  to  point  out  as 
concisely  as  I  could  in  the  foregoing  observations ;  they 
have  brought  me  to  the  conclusion  that  the  case  of  the 
Plaintiffs  fails,  and  that  the  case  of  the  Defendant  is  es- 
tablished ;  and  that  there  must  accordingly  be  a  decree 
in  his  favor. 

The 
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The  decree  will  be  to  this  effect : —  1860. 

Take  an  account  of  the  dealings  and  transactions 
between  the  Plaintiffs  and  Defendant,  and  in  taking 
such  accounts,  all  purchases  and  sales  made  by  the  De- 
fendant on  behalf  of  the  Plaintiffs,  under  the  authority 
of  Anderson,  are  to  be  treated  as  dealings  and  trans- 
actions between  Plaintiffs  and  Defendant,  and  are  to  be 
accounted  for  accordingly,  and  in  taking  such  accounts, 
the  Defendant  is  to  have  credit  for  the  sums  paid  by  him 
to  Anderson  for  and  on  behalf  of  the  Plaintiffs. 

Reserve  further  consideration. 

The  suits  have  been  occasioned  by  the  claim  of  the 
Plaintiffs,  and  they  must  pay  the  costs  of  both  suits  up 
to  and  including  the  hearing. 

The  decree  will  be  made  in  both  suits. 


Note. — An  Appeal  to  the  House  of  Lords  is  pending. 
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PEARSON  v.  BENSON. 

Jan.  20,  25. 
A  beneficial      rpHE  Plaintiff,  Mr.  Pearson,  was  the  owner  of  a  lease- 

SdteitaH&T  hold  PaPer  mi"  and  P,emises>  at  Braithwaite,  in 

his  client  pcnd-  Cumberland,  which,  in  September,  1853,  were  mortgaged 
tbVcnnnoUic   by  him  to  h's  solicitor,  Mr.  Benson,  for  300/.     There 

supported;  but  was  a  pri0r  mortgage  on  the  property  for  1,600/.  to 

the  solicitor        Q, 

mnv  insist  on     bherwen. 

and  obtain  a 

mortgage  from 

bis  client  for         On  the  24th  of  October,  1855,  while  Benson  was  still 

histlyduVto      ^e  8°^citor  of  Pearson,  an   indenture  was  executed 

him.  between  Pearson  of  the  one  part,  and  Benson  of  the 

absolute  pur-     other,  whereby,  after  reciting  that  Benson  had  agreed 

chase  is  held,    to  purchase  the  mill.  &c.  subject  to  the  charges  thereon, 
inconsequence        ■  ..,.»»,  ,  ,  i 

of  the  relation    for   600/.    (including    Benson  8    mortgage    debt,    then 

partieM^     amounting  to   £330),  it  was  witnessed,   that   in  con- 

nvuilable  as  a    sideration  of  600/.  to  the  Plaintiff  paid  by  Benson,  the 

tnTfou^tnll    Plaintiff  assigned  the  property  to  Benson  for  the  residue 

not  import  into  0f  the  term,  wanting  three  days,  subject  to  the  mortgage 
the  transaction         0f  m.  .       »      <>~~.         *  • 

a  power  of  sale.  to  Sherwen.    There  was  a  receipt  for  270/.  endorsed. 

Delay  of 
seven  months 
in  taking  pro-        In  February,  1858,  Benson  (without  authority  as  the 

asfddeina^alc,8Ct  Court  he,d)  80,d  the  ProPerty  to  Briggs,  but  he  was  not 

during  which    in  a  position  to  set  up  the  defence  of  purchase  for  value 

the  purchaser        .  . 

was  improving  without  notice. 

the  property : 

to  the  Plain-  Benson  died  in  May,  1858,  and  in  September,  1858, 
reTi"fri6bt  f°  Pea™°*  instituted  this  suit  against  Mrs.  Benson  (his 
personal  representative),  and  against  Briggs  and  Shcr- 
wen,  insisting  that  the  deed  of  1855,  though  an  absolute 
conveyance  in  form,  was  only  intended  as  a  mortgage, 
and  that  the  sale  to  Briggs  was  invalid. 

It 
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It  prayed  a  declaration  that  the  Plaintiff  was  entitled 
to  redeem  the  property,  and  that  the  sale  to  Briggs 
was  fraudulent  and  void  as  against  the  Plaintiff,  and  Tor 
consequential  accounts. 

Mr.  Follett  and  Mr.  Rowcliffe  for  the  Plaintiff. 

Mr.  Selwyn  and  Mr.  Dryden  for  Benson. 

Mr.  R.  Palmer  and  Mr.  Roberts  for  Briggs. 

Mr.  C.  Hall  for  Sherwen,  the  mortgagee. 


The  Master  of  the  Rolls. 

The  Plaintiff  in  this  suit  claims  a  right  to  redeem  Jan.  25. 
certain  property,  and  the  nature  of  the  case  is  this  : — 
Mr.  Benson,  a  solicitor,  had  a  mortgage  on  the  Plain- 
tiff's mill,  and  while  acting  as  the  Plaintiff's  solicitor, 
he,  on  the  24th  of  October,  1855,  purchased  the  equity 
of  redemption  of  the  property  for  600/.  The  first  ques- 
tion is,  whether  this  transaction  between  a  solicitor  and 
his  client  can  stand  as  a  purchase,  or  for  anything 
beyond  a  security  for  the  amount  of  money  due  from 
the  Plaintiff  to  Benson. 

I  have  no  doubt  whatever  that  it  cannot  stand  as  a 
purchase.  It  is,  upon  the  form  of  the  whole  transaction, 
only  a  security  for  the  amount  of  the  money  due.  There 
is  a  great  distinction,  which  ought  to  be  noticed,  be- 
tween cases  like  Johnson  v.  Fesenmeyer  (a),  where  a 
solicitor  puts  his  client  at  arm's  length,  and  insists  on 
having  a  security  for  his  debt,  and  those  cases  where  a 

solicitor 
(«)  2$  Beav.  88,  and  3  De  O.  4-  J,  13. 
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1860.  solicitor  purchases  property  from  his  client.  They  are 
perfectly  distinct ;  if  there  is  any  advantage  to  be  derived 
from  the  purchase,  the  relation  of  solicitor  and  client 
prevents  the  solicitor  from  retaining  that  advantage  ; 
but  he  is  entitled  to  have  the  full  amount  of  what  is  due 
to  him  secured  by  any  proper  mortgage  he  may  think 
fit  to  enforce.  My  opinion  is,  not  only  that  this,  if  in- 
tended to  be  a  bond  fide  sale,  could  only  be  treated  as 
a  security  for  the  amount  of  money  due,  but  I  think 
that  the  evidence,  and  the  whole  course  of  dealings 
between  the  parties,  shew  that  it  was  not  intended  to 
be  more. 

I  am,  therefore,  of  opinion,  that  if  there  had  been 
nothing  more,  it  would  have  been  a  matter  of  course 
to  allow  the  Plaintiff  to  redeem  his  estate  on  payment 
of  what  is  justly  due  for  principal  and  interest. 

But  then  this  has  occurred  :  Mr.  Benson  has  sold  the 
property  to  Mr.  Briggs,  and  the  question  is,  whether 
this  sale  is  valid,  either  as  regards  Mr.  Benton  or  Mr.  ^ 
Briggs.  First,  had  Mr.  Benson  any  authority  to  sell 
unless  with  the  consent  of  the  Plaintiff,  He  had,  un- 
doubtedly, a  power  of  sale  in  the  original  mortgage 
deed  of  September,  1853,  but  be  was  not  acting  on  that 
power,  and  in  fact  both  parties  had  considered  it  merged 
in  the  subsequent  transactions  and  in  the  deeds  of  1855. 
Mr.  Selwyn  suggested  that  if  this  transaction  is  to  be 
treated  as  a  mortgage,  then  all  the  clauses  which  are 
usually  contained  in  a  mortgage  deed  must  be  treated 
as  contained  in  this,  and  that,  therefore,  there  would  be 
a  power  of  sale  which  Mr.  Benson  might  exercise ;  but, 
in  substance,  this  is  only  another  form  of  saying,  that 
the  power  of  sale  in  the  original  transaction  is  imported 
into  this.  I,  however,  wholly  dissent  from  that  doctrine, 
which  might  altogether  defeat  the  rights  of  Plaintiffs  in 

cases 
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cases  where  purchase  deeds  are  set  aside  on  the  ground  1860. 
of  the  relation  between  the  parties,  and  ordered  to  stand 
as  a  mere  security  for  the  money  advanced  ;  for  if  you 
import  a  power  of  sale  into  such  a  transaction  the  pro-  Benson. 
perty  might  be  lost  by  a  sale  from  the  first  purchaser  to 
a  second.  But  that  is  not  the  doctrine  of  the  Court : 
on  the  contrary,  it  is  not  in  the  power  of  a  person 
who  has  made  the  purchase,  and  has  treated  the  trans- 
action as  such,  afterwards  to  act  on  it  as  a  security  for 
the  money  due  to  him,  and  to  import  into  the  trans- 
action a  power  of  sale  which  does  not  exist  and  on 
which  he  has  never  acted.  I  am,  therefore,  of  opinion 
that  the  sale  cannot  be  supported  on  any  supposition 
that  there  existed  a  power  of  sale. 

Then  the  question  is,  has  the  Plaintiff's  interest  been 
got  rid  of  either  by  contract  or  by  subsequent  confir- 
mation? Contract  there  is  none;  that  is  not  asserted. 
Then  what  is  the  subsequent  confirmation?  I  am  at  a 
loss  to  find  anything  that  can  be  so  considered.  Con- 
firmation may  be  of  two  sorts,  either  for  vplue  or  by  a 
long  acquiescence  as  by  standing  by  and  allowing  the 
purchaser  to  lay  out  money  in  the  firm  belief  that  his 
title  would  not  be  contested ;  in  which  case  the  Court 
would  not  allow  a  person  who  has  so  acted  afterwards 
to  disturb  the  transaction.  Here  there  is  no  confirma- 
tion for  value,  and  I  find  not  only  no  evidence  of  con- 
firmation or  acquiescence,  but  the  contrary. 

There  is  still  this  remaining: — the  Defendants  say 
that  the  Plaintiff  stood  by  and  saw  Mr.  Briggs  acting 
in  the  belief  that  he  had  a  good  title,  laying  out  money 
on  improving  the  premises.  The  sale  was  on  the  25th 
February,  1858,  and  the  bill  was  filed  on  the  3rd  of 
September  following,  or  after  a  delay  of  between  six 
and  seven  months.     In  my  opinion,  it  is  impossible  to 

say 
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I860.       8&y  that  this  can  be  treated  as  Incites  in  a  transaction 

N*"K""^/      of  this  description,  and  that  such  a  length  of  time  as  six 

eajison      or  geven  mollis  can  bar  the  Plaintiff's  demand.    The 

Benson,      death  of  Mr.  Benson  no  doubt  is  very  much  to  be 

deplored.     He  died  three  months  after  the  sale,  in  the 

middle  of  the  month  of  May,  but  I  am  also  of  opinion, 

that  the  not  having  taken  proceedings  in  his  lifetime, 

that  is  during  those  three  months,  is  not  sufficient  to 

operate  as  a  bar  to  the  Plaintiff's  demand.     I  think 

it  impossible  to  say  that  this  is  a  case  of  confirmation. 

Mr.  Briggs  knew  that  the  Plaintiff  claimed  the  mill, 

he  knowingly  laid  out  his  money  at  his  own  risk,  and 

the  case  of  confirmation  which  he  brings  forward,  in 

my  opinion,  wholly  fails. 

I  am  of  opinion  a  decree  must  be  made  to  this 
effect :— There  must  be  a  declaration  that  the  deed  of 
the  24th  of  October,  1855,  ought  to  stand  only  as  a 
security  for  the  amount  of  money  due  from  the  Plaintiff 
to  Benson,  and  then  an  account  must  be  taken  of  what 
was  due  from  the  Plaintiff  to  Benson  for  principal  and 
interest,  and  an  account  must  be  taken  against  him 
as  mortgagee  in  possession. 


Note.— Affirmed  on  the  22nd  December,  I860,  by  the  Lords  Jus- 
tices. 
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HOBDAY  v.  PETERS.    (No  3.) 

April  26,  27. 

ON  the  marriage  of  Mr.  and  Mrs.  Joy  in  1833.  a  By,a  marriage 
.  ,  settlement,  the 

settlement   was  executed,   by   which    Mr.   Jay  husband  as- 

assigned  to  trustees  a  policy  of  assurance  for  1,000/.,  JJJ^Ji^^ 

which  he  had  effected  on  his  life.    And  it  was  to  be  trustees,  and 

held,  with  other  property,  in  trust  for  Mrs.  Joy  for  life,  gJJ^  * 

with    remainder    as    she    should    appoint.      Mr.  Joy  The  trustees 

covenanted  with  the  trustees  to  keep  the  policy  on  foot  either  to  obtain 

and  to  pay  the  premiums.  possession  of 

*    *  the  policy  or  to 

give  notice  to 
_.      ■  .  the  office,  and 

The  trustees  gave  no  notice  to  the  assurance  office  of  the  policy  was 

this  settlement,  and  they  allowed  the  policy  to  remain  in  J?0*?*?"1  j* 

the  possession  of  Mr.  Joy,  who,  in  1837,  assigned  it  to  and  afterwards 

Mr.  Jervis,  by  way  of  mortgage,  for  securing  150Z.  Jendered.8U1> 

In  1841,  Mr.  Jervis  sold  the  policy,  under  a  power  of  The  husband 

sale  contained  in  the  mortgage  deed,  and  the  purchaser  have  beeu  in 

subsequently  surrendered  it  to  the  office  in  considera-  insolvent  cir- 
J  *  cumstances 

tion  of  225/.  and  unable  to 

keep  up  the 
policy,  and 

Mrs.  Joy  died  in  1857,  and  her  representative  in-  {^trustees 
9  '  r  having  no 

stituted  this  suit  against  the  surviving  trustee,  seeking  to  available  funds 

make  him  liable  for  a  breach  of  trust,  by  his  neglect  to  J^.fJ ^Helt/ 
obtain  possession  of  the  policy,  and  to  give  notice  to  that  the  trus- 
tee office  and  to  compel  Mr.  Joy  to  keep  up  the  policy,  liable  for  the 

loss. 

It  was  6hown  that  Mr.  Joy  had  fallen  into  insolvent 
circumstances,  and  unable  to  keep  up  the  policy,  and 
that  it  would  have  been  useless  for  the  trustees  to  have 
sued  him  on  the  covenant. 

VOL.  XXVIII— IV.  b  r  Mr. 
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1860.  Mr.  22.  Palmer  and  Mr.  Hallett  for  the  Plaintiff, 

^■v*^      cited  Fenwick  v.  Greenwell  (a). 
Hobday 

v. 

Peters.  Mr.  Folleit  and  Mr.  Speed  for  the  trustees  were  not 

(No,  3.)  ,.    , 

v  called  on. 


The  Master  of  the  Rolls. 

I  cannot  fix  the  trustee  with  any  liability.  It  is  clear 
that  Mr.  Joy  was  in  insolvent  circumstances  and  in 
great  distress,  and  unable  to  pay  the  premiums  and  that 
he  continued  so  down  to  the  death  of  Mrs.  Joy.  The 
trustees  had  no  power  or  duty  to  pay  the  premiums,  and 
they  had  no  funds  for  that  purpose. 

The  only  thing  which  they  could  have  done  would 
have  been  to  sue  Mr.  Joy,  but  if  he  was  unable  to  pay, 
that  would  have  been  an  useless  proceeding.  If  I  were 
to  direct  an  enquiry,  I  am  satisfied  on  the  evidence  that 
the  answer  would  be,  that  Mr.  Joy  was  not  able  to 
pay  the  premiums  on  the  policy,  and  that  it  would 
have  been  useless  to  have  sued  him.  I  cannot,  there- 
fore, charge  the  trustees. 

It  is  true  that  they  allowed  Mr.  Joy  to  retain  the 
policy  and  that  they  gave  no  notice  to  the  assurance 
office ;  but  even  if  they  had  done  so,  the  policy  would 
have  dropped. 

(a)  10  Beav.  412. 
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Re  DAWSON  and  BRYAN. 

May  26. 

rpHE   testator   bequeathed    some  leaseholds   to  his  In  a  petition 
■*■      executors,  in  trust  to  sell  and  divide  the  produce  ^J™™",  «0t 

7  ■  necessary  to 

between  classes  of  his  relatives.  specify  all  the 

items  objected 
to. 

The  executors   accordingly  sold    the    property  for  pijcario™bLnp" 

5,780/.,  and  they  employed  Messrs.  Dawson  fr  Bryan  one  of  several 

as  their  solicitors  in  the  matter.    The  solicitors  received  terested,  for 

the  purchase-money,  which  they  paid  over,  after  de-  *e  '(J.1?11?11 

ducting  their  bills  of  costs,  amounting  to  302/.  5s,  6d.     costs  of  con- 
siderable 
amount,  the 

This  was  a  petition  presented  by  Mr.  Spriggs  and  his  ^J^"  d£e 

two  infant  sisters,  who  were  each  entitled  to  one  twenty-  Petitioner's 

fifth  of  the  produce  of  the  sale,  praying  for  the  taxation  [(^  ^jiil  not " 

of  the  bill.     It  specified  a  few  items  of  alleged  over-  regard  the 

amount  of  the 
charge.  Petitioner's 

interest, 

Mr.  Cotterell  in  support  of  the  petition. 

Mr.  Waller,  contra*.  The  overcharges  complained  of 
are  of  so  small  an  amount  as  to  be  beneath  the  dignity 
of  the  Court.  The  share  in  them  of  the  Petitioners 
does  not  exceed  18*. 


The  Master  of  the  Rolls. 

I  have  no  option  in  this  matter,  for  upon  proof  of 
overcharges,  the  Petitioners  are  entitled  to  an  order  for 
the  taxation  of  the  bill,  although  it  has  been  paid  by 
the  executors. 

h  r  2  I  regret 
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I860.  I  regret  that  these  cases  occasionally  arise  from  ill 

v^^/  feeling  between  the  parties,  they  seldom  tend  to  the 
Dawson  benefit  of  any  one.  However,  I  cannot  go  into  that 
and  Bryan.  inatter#  Neither  can  I  regard  smallness  of  the  amount 
of  overcharges  alleged  by  the  Petitioners  in  a  bill  of 
312/.  It  is  not  necessary  for  the  Petitioners  to  state 
all  the  items  objected  to.  It  is  usual  to  point  out  two 
or  three  or  more  items  of  overcharge  as  a  sample,  and  if 
they  cannot  be  supported,  the  bill  must  be  referred  to 
taxation.  Where  there  is  a  contest  as  to  the  over- 
charge thus  alleged  by  the  petition,  I  usually  take  the 
opinion  of  the  Taxing  Master,  as  to  whether  they  are 
such  as  ought  to  be  disallowed  or  moderated.  But 
understanding,  in  the  present  case,  that  there  is  no 
dispute  but  that  these  are  overcharges,  I  am  compelled 
to  make  the  order  for  taxation. 
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LAKE  v.  DEAN. 

June  6. 

TN  February,  1860,  the  Plaintiff  entered  into  a  written  The  Plaintiff 
A     agreement,  whereby  he  agreed  to  sell  to  the  De-  (^Defendant 
fendant  Dean,  who  agreed  to  buy  it,  for  the  price  of  an  orchard, 
2,000/.,  "  all  that  piece  of  orchard  land  situate  in  the  being  in  the 
parishes  of  Sitlingbourne  and  Milton,  in  the  county  of  "f°JcTtionnd 
Kent,  and  containing  nine  acres  or  thereabouts,  as  the  that  the  pur- 
same  is  now  in  the  occupation  of  Luke  Phillips,  and  the  ha"C«  p^ssei- 
fee  simple  and  inheritance  thereof,  free  from  all  incum-  sion"  on  the 

brances  except  quit  rents."  fo7compleHoi 

Held,  that    f 

And  it  was  also  agreed  that  the  sale  shall  be  subject  didnot mean 

to  the  following  condition :—  "  P«"°na,lt  oc-_ 

°  cu  nation,    and 

"  The  purchaser  shall  complete  on  the  6th  day  of  a  *ecIee  for 

r  ■  "'         specific  per- 

April  next,  when  he  shall  have  possession,  and  all  out-  formance  was 

goings,  up  to  that  time,  shall  be  paid  by  the  vendor.  J^e  De^eniknt 

Should  the  purchase  not  be  completed  on  that  day,  from  although  the 

any  cause  whatever,  the  purchaser  shall  pay  interest  at  unabie,  by 

the  rate  of  4Z.  per  cent,  upon  his  purchase-money,  and  reaaon  of 

take  the  rents  of  the  property."  nancy,  to  put 

him  in  actual 

occupation  of 

The  Defendant  refused   to  complete  his  purchase,  the  premises. 

unless  the  Plaintiff  would  undertake  to  admit  him  into 

actual  personal  and  corporeal  possession  of  the  pre* 

mises  at  once ;  but  this  the  Plaintiff  admitted  he  was 

unable  to  do,  inasmuch  as  the  premises  were,  at  the 

date  of  the  agreement,  and  had  ever  since  been  in  the 

tenancy  and  occupation  of  Luke  Phillips. 

The  Defendant  having  brought  an  action  for  the  de- 
posit, the  Plaintiff  filed  his  bill  for  a  specific  perform- 
ance 
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ance  of  the  contract,  and  for  an  injunction  to  restrain 
the  proceedings  at  law. 

A  motion  was  now  made  for  an  injunction,  which,  by 
consent,  was  turned  into  a  motion  for  a  decree. 

Mr.  R.  Palmer,  for  the  Plaintiff,  pointed  out  the 
distinction  between  the  words  "occupation"  and  "pos- 
session" as  used  in  the  agreement,  and  argued  that  the 
intention  was  merely  to  give  to  the  purchaser  the  usual 
possession  of  a  landlord. 

Mr.  Fooks,  for  the  Defendant,  resisted  the  perform- 
ance of  the  contract,  unless  let  into  actual  possession  of 
the  property  according  to  the  express  terms  of  the  con- 
tract, which  provided  for  his  having  "  possession"  on  the 
6th  of  April  last. 

The  Master  of  the  Rolls  said,  that  there  was  a 
broad  distinction  between  "possession"  and  "occu- 
pation," and  that  he  was  of  opinion,  that  upon  the  true 
construction  of  this  contract,  the  Plaintiff  was  entitled 
to  a  decree  for  specific  performance  with  costs. 
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SANDERS  v.  ASHFORD. 

June  6. 
rpHE  testator,  by  bis  will,  dated  in  1818,  devised  to  Devise  to  A. 
X      his  great-nephew  Thomas  Mansfard,  for  his  life,  ZnlAndTto 
the  manor   of  Lundthorpe  and   other  hereditaments,  h*8  fir8t Bon 

,  .  who  should 

charged  with  some  annuities,  and  from  and  after  the  attain  twenty- 
decease  of  Thomas  Mansfard,  the  testator  devised  the  oxie'  *.n  *fe» 

J        '  and,  in  de- 

same  real  estates  unto  the    first    or   eldest    son    of  fault,  to  all  his 

Thomas  Mansfard  who  should  be  born  in  his  lifetime  f^bu"^ 

or  within  due  time  after  his  decease,  and  live  to  attain  the  event  of  A, 

the  age  of  twenty-one  years,  to  hold  the  same  (subject  any  issue  male 

as  aforesaid)  to  such  first  or  eldest   son  of   Thomas  wll°  8^ould 

attain  twenty- 

Mansfard  as  should  be  born  in  his  lifetime  or  within  one,  or  any 

due  time  after  his  decease,  and  live  to  attain  the  age  of  "f^f  over?  °* 

twenty-one  years,  as  aforesaid,  and  his  heirs  for  ever.  Held,  that  A. 

But  in  case  Thomas  Mansfard  should  depart  this  life  on]V)  an(j  that 

without  having  a  son  who  should  be  born  and  live  to  his  estf te  waa 
to  not  enlarged 

attain  the  age  of  twenty-one  years,  as  aforesaid,  then  by  the  gift 

the  testator  gave  and  devised  all  and  every  his  aforesaid  °J "9U"default 

real  estates  (subject  as  aforesaid)  unto,  between  and      Devise  to 

among  all  and  every  the  daughter  and  daughters  of  bTequaHy  di- 

Thomas  Mansfard,  to  hold  the  same  (subject  as  afore-  ™*ed  between 

.  ,v  ,  ,     .     .      ,     .        r  11  1      them,  "  if 

said)  to  them  and  their  heirs  for  ever,  equally  to  be  more  than 
divided  between  and  among  them  (if  more  than  one),  °ne'".    One 
share  and  share  alike,  to  take  as  tenants  in  common  testator's  life. 
and  not  as  joint  tenants.      But  in  case  of  the  event  tbere'was'no 
[which  happened]  of  Thomas  Mansfard  dying  without  lapse,  but  that 
having  any  issue  male  who  should  live  to  attain  the  age  v;von  ioo^ 
aforesaid,  or  any  issue  female,  then  the  testator  gave  equally. 
and  devised  all  and  every  his  aforesaid  real  estates  unto, 
between  and  among  his  great-nieces,  Elizabeth  Mans- 
fard, Ann  Mansfard,  Mary  Mansfard,  Martha  Mans- 
fard 


Sawders 
r. 
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1860.  ford  and  Sarah  Mansfard,  the  sisters  of  Thomas 
Mansfard  the  great-nephew,  to  hold  the  same  (subject 
as  aforesaid)  to  them  and  their  heirs  for  ever,  equally  to 
Asuford.  jje  divided  between  and  among  them  (if  more  than  one), 
share  and  share  alike,  as  tenants  in  common,  and  not 
as  joint  tenants. 

The  testator  died  in  1822,  leaving  Thomas  Mansfard 
his  heir. 

Elizabeth  died  in  1845;  Ann  died  in  the  life  of  the 
testator;  Mary  died  in  1823;  Martha  died  in  1826, 
and  Sarah  was  the  sole  Plaintiff  in  this  suit. 

Thomas  Mansfard  died  in  June,  1859,  without  having 
married.  He  had  executed  a  disentailing  deed  in  1857, 
and  had  afterwards  conveyed  his  estate  and  interest  to 
Ashford. 

The  Plaintiff  Sarah  Sanders,  by  her  will,  claimed 
one-fifth  of  the  property. 

The  bill  prayed  a  partition  of  the  property  between 
the  parties  "according  to  their  several  and  respective 
estates  and  interests  therein ;"  and  that  the  rights  and 
interests  of  the  parties  might  be  ascertained  and  de- 
clared. 

Mr.  R.  Palmer  and  Mr.  De  Gex,  for  the  Plaintiff, 
argued,  first,  that  Thomas  Mansfard  took  a  life  estate 
only,  and  that  it  could  not  be  extended  by  the  sub- 
sequent gift  over  on  his  death  without  issue  before 
mentioned.  Secondly,  that  the  gift  to  the  five  great- 
nieces  equally,  "  if  more  than  one,"  shewed  that  the 
testator  contemplated  a  survivorship  between  them,  and 
that  the  Plaintiff  was  therefore  either  entitled  to  the 

whole 
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whole  as  the  last  survivor,  or  that  the  estate  was  I860, 
divisible  into  fourths,  and  that  there  had  been  no  lapse 
by  the  death  of  Ann  in  the  lifetime  of  the  testator. 
They  cited  Morse  v.  Lord  Ormonde  (a);  Ellicombe  v. 
Gompertz  (ft) ;  Eno  v.  Eno  (c) ;  Bryan  v.  Mansion  (d ) ; 
Abbott  v.  Middletonie))  Baker  v.  Tucker  (f);  Cripps 
v.  Wolcott(g);  Home  v.  Pillans(k);  Edwards  v.  Ed- 
wards  (i);  Wordsworth  v.  Wood  (A). 

Mr.  Eddist  for  the  heir  of  Martka9  argued  that  the 
property  was  divisible  into  fifths  or  fourths. 

Mr.  Lloyd  and  Mr.  Nalder,  for  the  Defendant  Ash- 
ford,  who  had  purchased  the  property  from  Thomas 
Mansfard,  argued  that  he  took  an  estate  tail  which  had 
been  barred  by  the  disentailing  deed.  Secondly,  that 
there  could  be  no  survivorship,  as  the  five  took  as 
tenants  in  common,  and  that  one-fifth  lapsed  by  the 
death  of  Ann  in  the  life  of  the  testator,  and  descended 
on  Thomas  Mansfard  as  his  heir. 

Roddy  v.  Fitzgerald  (I) ;  Lee  v.  Busk  (m) ;  Andres  v. 
Warrf(n);  Hutchinson  v.  Stephens  (o);  Campbell  v. 
Harding  (p)  ;  Ooodright  d.  Docking  v.  Dunham  (q) ; 
Doe  d.  Comberbach  v.  Perry n  (r) ;  Attorney- General  v. 
Sutton  {s);  Stanley  v.  Lennard(t);  Wight  v.  Leigh  (u); 
Key  v.  Key  (r) ;  Doe  d.  Bean  v.  Halley  (x) ;  Langley 
v.  Baldwin  (y) ;  Prior  on  Issue  (z). 

Mr. 

(«)  1  Russ.  382.  (»<)  14  Beav.  459;  2  De  G., 

(6)  3  Mt/l.  if  Cr.  127.  M.  4  G.  810. 

(c)  6  War*,  171.  (n)  1  Ruts.  260. 

(</)  5  De  Get  *  S/w.  737.  (o)  1  fofit*,  240. 

(0  21  Beuv.  143;  7  if.  of  L.  (/>)  2  Ami.  *  My/.  300. 

Ctff.  68.  (?)  1  Dotfg/.  264. 

(/)  3  H.  of  Is.  Cat.  106.  (r)  3  Tern  flfp.  484. 

(g)  4  Ma</d.  15.  (*)  1  P.  TFw«.  754. 

(A)  2  JWy/.  4-  A.  24.  (0  1  Eden,  87. 

(t)  15  Beav.  357.  (u)  15  Vet.  564. 

(ft)  I  H.  of  L.  Cat.  129;  2          (v)  4  2fe  G.,  M.  4*  G.  73. 

Ucav.  25.  (x)  8  Dam.  4-  JB.  5. 

(0  6  H.o/L.  Cat.  823.  (y)  1  P.  H'w.  754. 

(i)  Page  140. 


612 


CASES  IN  CHANCERY. 


1860. 


Mr.  FoUtU  and  Mr.  BaggaUay  for  Shaw. 
Mr.  Garen  for  another  Defendant. 

The  Master  of  the  Rolia. 

I  am  of  opinion,  on  the  first  part  of  the  case,  that  the 
testator  did  not  intend  to  give  an  estate  tail  to  his  great- 
nephew,  but  that  the  gift  over  has  reference  merely  to 
the  prior  limitations. 

Many  of  these  cases  are  difficult  to  reconcile ;  but  I 
adopt  the  distinction  suggested,  that  if,  after  a  devise  to 
A.,  the  testator  has  picked  out  one  or  two  individuals 
of  a  class  of  his  issue,  and  then  made  a  gift  over  on  a 
general  failure  of  that  issue,  the  clause  is  not  referential, 
but  gives  an  estate  tail.  Thus  if  a  testator  devise  to 
A.  for  life,  and  afterwards  to  his  first  and  second  sons 
in  tail,  but  if  A.  should  die  without  issue,  then  over,  in 
such  a  case,  where  he  has  excluded  the  third  and  fourth 
and  subsequent  sons,  it  is  held,  that  A.  takes  an  estate 
tail,  in  order  to  include  the  whole  of  that  class.  But  if 
I  devise  an  estate  to  the  first  and  every  son  of  A.  B.  in 
tail  male,  and  in  default  of  issue  over,  that  means  in 
default  of  the  issue  before  mentioned ;  that  is  the  dis- 
tinction taken.  But  in  this  case,  the  testator  has  only 
taken  a  limited  class,  viz.  sons  who  attain  twenty-one 
and  daughters,  and  he  has  devised  the  estate  to  every 
such  son  and  to  every  one  of  the  daughters,  and  the  gift 
over  is  to  take  effect  on  the  failure  of  that  limited  class. 

It  cannot  be  called  a  devise  to  a  limited  number  of  a 
class,  where  all  the  sons  who  attain  twenty-one,  and  all 
the  daughters,  are  included.  In  addition  to  this,  in  the 
gift  over,  the  testator  refers  to  the  previous  gift,  and 
shews  that  it  is  only  on  no  issue  male  attaining  twenty- 
one,  and  on  there  being  no  issue  female,  that  the  gift  over 

is 
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is  to  take  effect.  Why  did  he  introduce  the  words 
"without  having  any  issue  male  who  should  live  to 
attain  the  age  of  twenty-one."  If  he  had  meant  to  give 
an  estate  tail,  or  to  all  the  issue  male,  he  would  not 
have  used  the  words  "  who  shall  live  to  attain  twenty- 
one."  It  shews  he  had  present  to  his  mind  the  terms 
of  the  previous  devise.  This  strengthens  the  repre- 
sentative construction,  by  shewing  that  he  had  present 
to  his  mind  those  particular  classes  which  he  had  before 
mentioned,  viz.  sons  who  should  attain  twenty-one  and 
daughters.  The  gift  over  on  failure  of  issue,  therefore 
means  on  failure  of  such  issue  male  and  female  as  he 
had  before  mentioned. 


1860. 


Secondly.  I  am  clear  that  I  cannot  strike  out  the 
words  "  if  more  than  one,"  but  I  cannot  read  them  as 
words  of  survivorship.  I  read  them  as  if  he  had  in- 
troduced the  words  "  if  they  should  be  more  than  one 
I  direct  an  equal  division,"  or  "  I  give  to  my  five  great 
nieces,  if  in  existence  at  my  death,  and  to  provide 
against  intestacy  there  shall  be  a  division  between  those 
who  survive  me, '  if  more  than  one.'" 

This  will  not  violate  the  rule  and  principle  laid  down 
in  Edwards  v.  Edwards  (a),  because  I  proceed  on  the 
words  here  used,  and  to  which  I  can  give  no  other 
interpretation.  I  am  disposed  to  think  that  they  were 
introduced  by  inadvertence,  but  the  Court  cannot  regard 
that  in  the  construction  of  wills.  I  think  that  the  tes- 
tator considered  his  will  as  speaking  as  at  his  death, 
and  intended  to  give  it  to  the  five,  or  those  who  were 
then  alive. 


The  result  will  be,  that  there  will  be  a  division  into 
fourths. 

(a)  15  Beav.  357. 
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June  8. 

The  Plaintiffs, 
who  were 
nominated 
executors  in 
a  Scotch  will, 
obtained  ex 
parte,  in  Scot' 
land,  a  con- 
firmation of 
the  nomina- 
tion, and 
afterwards 
procured,  as 
of  course,  the 
seal  of  the 
Probate  Court 
in  England 
thereto. 
Thev  then 
sued  some 
debtors  of  the 
testator  in  this 
Court.    Held, 
that  the  pen- 
dency of  pro- 
ceedings in 
Scotland  for 
a  reduction  of 
the  confirma- 
tion was  no 
defence,  and 
the  Defendants 
were  ordered 
to  pay  to  the 
Plaintiffs  the 
amount  due 
to  the  tes- 
tator's estate. 


CUMMING  v.  FRASER. 

(\N  the  22nd  December,  1856,  John  Purss  Cumming, 
^-^  a  native  of  Scotland,  while  residing  at  Forres, 
North  Britain,  made  his  holograph  last  will,  according 
to  the  law  of  Scotland,  and  he  appointed  the  Plaintiffs 
executors.  On  the  24th  of  September,  1858,  John  Purss 
Cumming  died  at  Singapore,  without  having  revoked  or 
altered  his  will,  and  on  the  21st  of  April,  1859,  the 
nomination  of  executors  was  duly  confirmed  by  the 
court  of  competent  jurisdiction  in  Scotland,  and  such 
confirmation  was,  on  the  28th  of  April,  1859,  duly 
sealed  with  the  seal  of  her  majesty's  Court  of  Probate, 
according  to  the  statute  (21  &  22  Vict.  c.  56),  whereby 
the  Plaintiffs  became  the  legal  personal  representatives 
of  John  Purss  Cumming  in  England  as  well  as  in 
Scotland. 

The  Plaintiffs  instituted  this  suit  against  the  surviving 
partners  of  John  Purss  Cumming  for  an  account.  The 
Defendants,  prior  to  the  suit,  had  refused  to  account  to 
the  Plaintiffs  on  the  ground  that  the  confirmation  had 
been  obtained  ex  parte,  and  that  some  of  the  next  of  kin 
(the  sisters  of  the  Plaintiffs)  had  brought  an  action  in 
the  Court  of  Session  in  Scotland  against  the  Plaintiffs, 
for  a  reduction  of  the  confirmation  obtained  by  them 
from  the  commissary  of  Elgin  and  Nairn,  and  which 
action  was  still  pending.  The  action  had  been  brought 
under  the  advice  of  the  Lord  Advocate,  and  upon  the 
opinion  of  himself  and  Dr.  Addams,  D.C.L.,  that  the 
alleged  will  was  altogether  invalid,  not  having  been 
executed  according  to  the  law  of  the  domicile  of  the 

deceased 
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deceased  at  the  time  of  his  death,  and  that  the  next 
of  kin  were  entitled  to  share  equally  in  distribution. 

CUMMINQ 
V. 

The  Defendants  admitted,  that  upon  the  partnership       Phaser. 
accounts,  a  balance  of  2,875/.  to  be  due  to  the  estate 
of  Cumming,  but  they  objected  to  the  Plaintiffs'  right  to 
receive  it. 

Mr.  Foiled  and  Mr.  George  W.  Collins  for  the  Plain- 
tiffs, adopted  the  account,  and  asked  for  an  immediate 
order  for  payment  to  the  Plaintiffs  of  the  admitted 
balance  of  2,875/.  They  argued  that,  notwithstanding 
the  pending  litigation  as  to  the  probate,  the  Plaintiffs 
were  entitled  to  a  decree.  That  by  the  9th  section 
of  the  21  &  22  Vict.  c.  56,  the  interlocutor  was  "con- 
clusive evidence  of  the  fact  of  the  domicile ;"  and  that 
by  the  12th  section,  the  seal  of  the  Court  of  Probate 
gave  to  the  confirmation  "  the  like  force  and  effect  in 
England  as  if  a  probate  had  been  granted  by  the  Court 
of  Probate/'  That,  therefore,  even  if  the  probate  should 
be  revoked,  all  payments  to  the  Plaintiffs  would  be  a 
legal  discharge ;  20  &  21  Vict.  c.  77,  ss.  77,  78.  That 
the  pendency  of  the  proceedings  in  Scotland  was  no 
defence,  the  Defendants  being  mere  debtors  to  the  estate ; 
Qevey  v.  Thornton  (a) ;  Wathins  v.  Brent  (i). 

Mr.  Martineau,  for  the  Defendants,  argued  that  the 

will  was  altogether  void;    that  the  confirmation  had 

been  obtained  ex  parte  in  Scotland  in  the  first  instance, 

instead  of  being  applied  for  in  England,  and  that  the 

seal  of  the  Probate  Court  had  been  procured   as  of 

course.     That  such   a  confirmation,  obtained  in  the    . 

absence  of  the  parties  interested,  ought  not  to  be  regarded 

as  conclusive9  and  that  no  decree  ought  to  be  made 

until  the  validity  of  the  will  hud  been  determined. 

The 
(a)  9  Hare,  222.  (6)  1  Myl.  $  Cr.  97. 


616 


1860. 


CASES  IN  CHANCERY. 
The  Master  of  the  Rolls. 


Cumming      '    It  is  clear  what  decree  must  be  made.     I  must  order 
Fraser.      ^e  defendants  to  pay  the  Plaintiffs  the  sum  of  2,876/., 
admitted  by  the  Defendants  to  be  the  balance  due  to 
J.  P.  Cumming  on  account  of  the  partnership. 

The  Defendants  must  also  pay  to  the  Plaintiffs  their 
costs  of  this  suit,  which  has  been  occasioned  by  the 
refusal  of  the  Defendants  to  account. 

Note.— Reg.  Lib.  1860,  A.,foL  1162. 


June  12. 

An  injunction 
was  granted, 
on  the  ufiual 
undertaking 
to  be  answer- 
able in  da- 
mages.    The 
injunction 
having  been 
dissolved,  the 
Defendant 
moved  to  dis- 
miss for  want 
of  prosecution, 
and  for  a  re- 
ference to 
ascertain  the 
amount  of 
damages. 
The  Plaintiff 
undertook  to 
speed. 

Held,  that  this 
was  not  the 
proper  time 
for  obtaining 
a  reference  as 
to  damages. 


SOUTHWORTH  v.  TAYLOR. 

(\N  the  29th  of  September,  1859,  an  ex-parte  injunction 
^^  was  granted  against  the  Defendant,  the  Plaintiff 
undertaking  to  abide  by  any  order  which  the  Court 
might  make  in  respect  of  damages,  in  ca6e  the  Court 
should,  thereafter,  be  of  opinion  that  the  Defendant  had 
sustained  any  damages,  by  reason  of  that  order,  which 
the  Plaintiff  ought  to  pay. 

The  injunction  was  afterwards  dissolved  with  costs. 

It  was  now  moved  on  behalf  of  the  Defendant  that 
the  Plaintiff's  bill  might  be  dismissed  for  want  of 
prosecution,  and  for  a  reference  to  chambers  to  ascer- 
tain what  damages  the  Defendant  had  sustained  by 
reason  of  the  order  for  an  injunction,  or  for  liberty  to 
bring  an  action  to  recover  damages. 

Mr.  Selwyn  in  support  of  the  motion. 

Mr.  R.  Palmer  and  Mr.  De  Gex,  for  the  Plaintiff, 

did 
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did  not  resist  the  usual  order  to  file  a  replication,  but 
opposed  the  reference  as  to  damages. 

The  Master  of  the  Rolls. 

I  am  inclined  to  think  that  the  Defendant  is  entitled 
to  a  reference ;  but  that  this  is  not  the  proper  time  for 
making  the  order. 


SOUTHWORTII 
V. 

Taylor. 


DAVIS  v.  WHITMORE. 


June  30. 
July  2. 


TN  January,  1859,  Dover  mortgaged  some  property  In  a  suit  for 
~*-     to  the  Plaintiffs,  and  he  became  bankrupt  in  July  the  assignees 

following.  of  a  mortgagor 

°  disclaimed, 

and  offered  to 

The  Plaintiff  instituted  this  suit  against   Whitmore  SiJJjJjSi 
and  Langton  (the  assignees)  and  against  Debenham  a  The  Plain- 
judgment  creditor   of   the  bankrupt  to  foreclose  the  broughTSfem 

mortgage.  t0  a  hearing, 

°  °  were  ordered 

to  pay  their 

The  assignees  put  in  the  following  answer  and  dis-  c^8ent8"0bthe 
claimer :—  disclaimer. 

"We  believe  that  such  indenture  of  mortgage  as 
in  the  said  bill  is  mentioned  to  bear  date  the  31st  day 
of  January j  1859,  was  made  and  executed  by  and 
between  Henry  John  Dover  and  the  several  other 
persons  in  the  said  bill  in  that  behalf  mentioned;  and 
that  the  sum  of  1,600/.,  with  an  arrear  of  interest 
thereon,  is  due  to  the  Plaintiffs  on  the  security  of  the 
said  indedture ;  and  we  admit  that  the  said  Henry  John 
Dover  was  adjudged  bankrupt  on  the  6th  day  of  July, 
1859,  and  that  this  Defendant  William  Whitmore  is  the 
official  assignee,  and  that  this  Defendant  John  Langton 

is 
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1860.  is  the  creditors'  assignee  of  the  estate  and  effects  of  the 
said  bankrupt.  And  we  further  say,  that  we  do  not 
claim  any  interest  in  the  hereditaments  comprised  in  the 
Whithore.  said  mortgage  security  or  any  part  thereof,  and  we 
hereby  disclaim  all  right,  title  and  interest  in  and  to  the 
said  hereditaments  and  every  part  thereof.  And  we 
humbly  submit,  that  this  suit  ought  not  to  be  further 
prosecuted  against  us,  we  being  willing  and  hereby 
submitting  to  the  Plaintiff's  said  bill  being  forthwith 
dismissed  as  against  us  without  costs." 

The  judgment  creditor  bad  been  dismissed,  and  the 
suit  was  now  brought  to  a  hearing  as  against  the  as- 
signees alone. 

Mr.  Batten,  for  the  Plaintiffs,  argued,  that  they  were 
entitled  to  a  decree  for  foreclosure  against  the  assignees, 
as  this  was  necessary  to  perfect  their  title  to  the  pro- 
perty, Perkin  v.  Stafford  (a),  and  that  it  was  impossible 
for  the  Plaintiffs  to  dismiss  the  assignees,  the  only  re- 
maining Defendants  from  the  suit.  That  the  Defendants 
having  an  interest  and  not  having  disclaimed  before  suit 
must  bear  their  own  costs ;  Ford  v.  The  Earl  of  Chester- 
field (6). 

Mr.  Speed,  contrci.  The  assignees  having  disclaimed 
and  offered  to  have  the  bill  dismissed  against  them 
without  coits,  have  brought  themselves  within  the  de- 
cision of  Talbot  v.  Kemshead(c),  and  are  entitled  to 
their  costs.  The  Plaintiffs  were  not  justified  in  bringing 
to  a  hearing  persons  who  made  no  claim  and  asked  no 
costs ;  and  if  they  have  done  so  for  their  own  conve- 
nience, in  order  to  fortify  their  title,  they  must  pay 
their  costs  ;  Bellamy  v.  Brickenden  (<f ).  • 


The 

93. 
(b)  16  Bcav.  516.  (</)  Ibid." 670. 


(a)  10  Sim.  562.  (c)  4  Kay  if  J.  93. 
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The  Master  of  the  Rolls.  1 860. 


I  am  of  opinion  that  Mr.  Speed's  clients  are  entitled 
to  their  costs  from  the  time  of  disclaiming.  The  rule 
is,  that  where  a  person  having  an  interest  in  an  estate  jui^2. 
is  made  a  party  to  a  suit,  and  simply  disclaims  by  his 
answer,  and  is  brought  to  a  hearing,  he  is  not  entitled 
to  his  costs;  but  if,  as  soon  as  he  is  served  with  the 
bill,  he  goes  to  the  Plaintiff  and  offers  to  execute  a 
conveyance  of  all  his  interest,  or  a  disclaimer,  and  does 
not  ask  for  costs,  he  is  entitled  to  his  costs,  if,  after 
that,  he  is  brought  to  a  hearing. 

Here  the  assignees  have  disclaimed,,  and  offered  to 
have  the  bill  dismissed  against  them  without  costs,  but 
the  Plaintiffs,  merely  for  their  own  convenience,  and  to 
enable  them  to  obtain  a  decree  of  foreclosure,  have 
brought  them  to  a  hearing.  I  must  order  the  assignees 
to  be  absolutely  foreclosed,  and  direct  the  Plaintiffs  to 
pay  them  their  costs  incurred  subsequent  to  the  dis- 
claimer (a). 

(a)  Reg.  Lib.,  1860,  A.Jol.  1303. 
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July  2. 

A  testatrix  di- 
rected a  go- 
vernment an- 
nuity to  be 
purchased  for 
an  annuitant, 
and  declared, 
that  the  an- 
nuitant should 
not  "  be  al- 
lowed to  ac- 
cept the  value 
of  the  annuity 
in  lieu  there- 
of."    IlilJ, 
that  this  de- 
claration was 
ineffectual, 
and  that  the 
annuitant  was 
entitled  to  re- 
ceive the  pur- 
chase-money 
instead  of  the 
annuity. 


STOKES  t;.  CHEEK. 

rpHE  testatrix  bequeathed  an  annuity  of  30/.  to 
-*-  William  Cheek,  an  annuity  of  30/.  to  Eliza  Stokes, 
and  other  like  annuities,  and  she  authorized  her  trustees 
to  sell  her  freeholds!  copyholds  and  leaseholds,  and 
directed  them,  out  of  the  produce,  to  purchase  govern- 
ment annuities  for  the  respective  annuitants.  The  will 
contained  the  following  clause : — 

"  And  I  declare,  that  no  one  of  the  annuitants  herein- 
before named  shall  be,  nor  shall  the  executors  or  ad- 
ministrators of  any  of  them  be,  allowed  to  accept  the 
value  of  the  annuity  to  which  he  or  she,  respectively, 
shall  be  entitled,  in  lieu  thereof,  and  that  the  beneficial 
life  interest  of  each  female  annuitant  shall  be  and  re- 
main free  from  the  control  and  engagements  of  her 
husband  for  the  time  being,  and  as  her  separate  pro- 
perty." 

The  estate  had  been  sold,  and  the  cause  came  on  for 
further  consideration.  The  question  was,  whether  the 
annuitants  were  entitled  to  receive  the  amount  necessary 
to  purchase  the  annuities,  instead  of  having  the  an- 
nuities purchased  for  them. 

Mr.  Bagshawe,  Mr.  JB.  L.  Pemberton  and  Mr.  Sheb- 
beare,  for  different  parties. 

Ford  v.  Ballet/  (a)  was  cited. 


The  Master  of  the  Rolls. 

I  have,  on  several  occasions,  held,  that  annuitants 


(a)  17  Beav.  303. 


are 


CASES  IN  CHANCERY. 

are  entitled  to  receive  the  money  necessary  to  purchase 
their  annuities. 

Stokes 

It  would  be  an  idle  form  to  direct  an  annuity  to       cheek. 
be  purchased,  which  the  annuitants  might  sell  imme- 
diately afterwards. 

The  annuitants  are  entitled  to  such  a  sum  as  would 
be  required  to  purchase  their  annuities. 


HENNIKER  v.  CHAFY(a). 

Re  THE  MANCHESTER  AND  LEEDS 
RAILWAY. 

July  7. 

jyiLLIAM  CHAFY,  by  his  will  dated  the  17th  A  railway 

December,  1841,  devised  real  estate  to  trustees,  ^jXri!?' 
upon  trusts  to  accumulate  the  rents  and  profits  thereof  land»  which 
for  the  period  of  twenty-one  years  from  his  decease,  jectofanad- 
and  to  invest  such  accumulations  in  the  purchase  of  ministration 

suit.     Several 

real  estate.    And  he  directed  his  trustees  to  settle  the  proceedings 
devised  and  purchased  estates  on  his  grandson  and  his  we!ie  tayn»_ 

children.  tions  made  in 

the  suit,  with 

The  testator  died  in  May,  1843,  and  in  Avgvst,  1843,  jf  ^f^ 

a  suit  was  instituted  by  the  trustees  for  the  administra-  company,  to 
..  -  ,  .         ,    .  which  the 

Hon  of  his  estate.  company  were 

not  parties. 

On  the  13th  of  February,  1844,  the  usual  adminis-  On  an  applica- 

,  ,  ,  .  .    .    -  tion  to  transfer 

tration  decree  was  made,  and  a  receiver  was  appointed  the  purchase- 

of  the  rents,  &c.  of  the  testator's  real  estate.  mon?y  *°  ^he 

credit  of  the 

cause : — 

By  the  decree  on  further  directions  in  1845,  and  on  Held,  that  the 

r      -        company  waa 

further  bound  t0  pay 

(a)  Ex  relatione.  the  costs  of 

all  parties 
of  obtaining  the  several  orders  in  the  suit,  including  all  reasonable  charges  and  expenses 
incident  thereto,  and  of  the  application  to  transfer  the  fund  into  the  suit. 

8S2 
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1860.  further  consideration  in  1856,  the  receiver's  balances 
were  ordered  to  be  invested  and  accumulated  from  time 
to  time. 

*'e  In  February,  1846,  the  Wakefield,  Pontefract  and 

Manchester  Goole  Railway  Company  (in  whose  act  the  Lands 
Railway.  Clauses  Consolidation  Act,  1845,  was  incorporated) 
entered  into  possession  of  a  piece  of  land  at  Knotting- 
ley,  part  of  the  testator's  estates,  and  by  an  order  made 
in  the  suit  in  April,  1846,  on  the  petition  of  the  Plain- 
tiffs (the  trustees)  it  was  referred  to  the  master  to 
inquire  and  state  to  the  Court,  whether  it  would  be  fit 
and  proper  and  for  the  benefit  of  such  of  the  parties 
interested  in  the  estate  of  the  testator  as  were  infants 
or  married  women,  that  the  Plaintiffs  should  sell  this 
piece  of  land  to  the  railway  company. 

In  June,  184-6,  the  Master  made  his  separate  report, 
approving  of  the  sale  at  the  price  mentioned  in  the 
petition,  which  report  was  confirmed  in  July,  1846, 
and  it  was  ordered  that  the  receiver  should  enter  into 
a  contract  to  sell  this  land  to  the  railway  company  at 
the  price  named. 

In  February,  1847,  the  same  railway  company  en- 
tered into  possession  of  another  part  of  the  testator's 
estates,  situate  at  Cridling  Stubbs  in  the  same  county. 
By  an  order  made  on  the  petition  of  the  Plaintiffs  in 
June,  1848,  it  was  ordered  that  the  receiver  should  be 
at  liberty  to  enter  into  a  contract  with  the  railway  com- 
pany for  the  sale  to  them  of  the  second  piece  of  land 
on  the  terms  and  for  the  price  mentioned ;  and  that  on 
payment  of  the  purchase-money  and  the  execution  of 
certain  works,  proper  conveyances  should  be  executed, 
to  be  settled  by  the  Master.  Some  time  afterwards, 
the  Wakefield,  Pontefract  and  Goole  Railway  Company 

became 


Henniker 

V. 
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became  incorporated  with  the  Manchester  and  Leeds        I860. 
Railway  Company,  and  the  name  of  the  latter  company 
was  changed  into  that  of  "  The  Lancashire  and  York- 
shire Railway  Company."  Chapy. 

Re 
The 
On  the  13th  June,  1859,  an  agreement  was  entered  Manchester 

into  between  the  receiver  and  two  of  the  directors  of  h^ilway." 
the  Lancashire  and  Yorkshire  Railway  Company  for 
the  sale  of  the  piece  of  land  at  Knottingley  for  420/., 
such  purchase-money  to  be  paid  into  the  bank  under 
the  Lands  Clauses  Consolidation  Act,  1845,  and  on  the 
same  day,  another  agreement  was  entered  into  between 
the  same  parties  for  the  sale  of  the  piece  of  land  at 
Cridling  Stubbs  for  SiiOL,  such  purchase-money  to  be 
paid  into  the  bank  under  the  Lands  Clauses  Consoli- 
dation Act,  1845. 

In  pursuance  of  these  two  agreements,  the  Lancashire 
and  Yorkshire  Railway  Company  paid  the  purchase 
moneys  into  the  bank  to  the  account  of  the  accountant- 
general,  and  on  the  2nd  April,  1860,  the  two  pieces  of 
land  were  conveyed  to  the  company. 

This  petition  was  presented  in  the  suit,  and  in  the 
matter  of  the  several  railway  acts  and  the  Lands 
Clauses  Consolidation  Act,  1845,  asking  that  the  se- 
veral sums  might  be  transferred  to  the  credit  of  the 
cause,  and  that  the  same,  when  so  transferred,  might  be 
invested  in  consols,  in  trust  in  the  cause,  and  that  the 
dividends  to  arise  from  such  investments  might  be  accu- 
mulated, in  pursuance  of  the  directions  contained  in  the 
testator's  will.  The  petition  was  served  on  the  railway 
company  and  on  all  the  parties  to  the  suit,  and  the 
petition  prayed  that  it  might  be  referred  to  the  Taxing 
Master  to  tax  the  Petitioner  and  all  other  parties  to  the 
suit  (so  far  as  the  same  had  not  already  been  taxed) 

their 


Henkiker 
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1860.  their  costs,  charges  and  expenses  properly  incurred  of 
and  incidental  to  the  taking  and  compulsory  purchase  of 
the  two  pieces  of  land,  or  which-  had  been  properly 
Ciupy.  incurred  in  consequence  thereof,  and  also  their  costs, 
Yl£  charges  and  expenses  properly  incurred  of  and  incidental 
Manchester  to  the  several  petitions  thereinbefore  mentioned  to  have 
Railway,  been  presented  in  the  cause,  with  reference  thereto  re- 
spectively, and  also  of  obtaining  the  several  orders  of 
April,  1846,  July,  1846,  and  June,  1848,  and  the 
Master's  reports  of  June,  1846,  and  March,  1860,  so 
far  as  such  costs,  charges  and  expenses  were  properly 
attributable  or  properly  referable  to  or  properly  in- 
curred, by  reason  or  in  respect  of  the  taking  and  pur- 
chase of  the  two  several  pieces  of  land,  or  either  of  them, 
and  also  their  costs,  charges  and  expenses  properly  in- 
curred of  and  incidental  to  the  present  application,  and 
of  the  investments  thereby  prayed,  and  of  all  proceed- 
ings incident  and  relating  to  the  present  application, 
and  also  their  costs,  charges  and  expenses  properly 
incurred  of  and  incidental  to  the  several  conveyances 
and  assurances  of  the  two  several  pieces  of  land  to 
the  said  Lancashire  and  Yorkshire  Railway  Company, 
and  of  deducing  evidence  and  verifying  the  title  to  the 
two  several  pieces  of  land  respectively,  and  of  and 
incidental  to  the  investigation,  deductions  and  verifi- 
cations of  such  title  and  also  of  and  incidental  to  the 
two  several  agreements  for  sale  thereinbefore  men- 
tioned ;  and  that  such  costs,  charges  and  expenses  when 
so  taxed  as  aforesaid,  and  also  such  costs,  charges  and 
expenses  of  the  Petitioner  and  of  the  other  parties  to  the 
suit,  of  and  incidental  to  the  several  matters  therein- 
before in  that  behalf  mentioned  as  had  already  been 
taxed  as  thereinbefore  was  mentioned,  might,  in  pur- 
suance of  the  provisions  of  the  Lands  Clauses  Consoli- 
dation Act,  1845,  and  so  far  as  the  said  Lancashire  and 
Yorkshire  Railway  Company  were,  under  the  provisions 

of 
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of  the  said  act,  liable  to  the  payment  of  the  same,  be        1860. 
paid  by  the  said  Lancashire  and  Yorkshire  Railway      ^-^v^*/ 
L/Ompany.  v> 

Chaft. 

Mr.  Follett  and  Mr.  Goren,  for  the  Petitioner,  sub-         ££ 
mitted  that  the  railway  company  were  bound  to  pay  the  Manchester 
costs  of  the  Petitioner  and  of  all  other  parties  to  the  suit    Ar^il^y.* 
of  the  several  proceedings  in  the  suit  as  asked  by  the 
Petitioner;  and  that  such  costs  were  included  in  the 
terms  of  the  80th  section  of  the  Lands  Clauses  Con- 
solidation Act,  1845,  as  costs  incurred  in  consequence 
of  the  purchase  or  taking  of  the  lands  in  question. 

They  cited  In  re  the  Hull  and  Selby  Railway  Com- 
pany (a);  Picard  v.  Mitchell  (J),  and  In  re  Taylor  (c). 
See  also  Dinning  v.  Henderson  (d). 

Mr.  R.  Palmer  and  Mr.  Hamilton  Humphreys,  for 
the  Lancashire  and  Yorkshire  Railway  Company,  ob- 
jected to  the  payment  of  the  extra  costs  occasioned  by 
the  proceedings  in  the  suit,  to  which  suit  the  railway 
company  were  not  parties.  They  cited  Wilson  v.  Fos- 
ter (e),  and  Melting  v.  Bird(f). 

Mr.  Shebbeare  and  Mr.  Burden  appeared  for  the 
other  parties  to  the  suit. 

The  Master  of  the  Rolls  (without  calling  for  a 
reply)  said : — 

I  cannot  distinguish  this  case  from  Picard  v.  Mitchell. 

The  registrar,  Mr.  Leach,  has  also  handed  me  up  a 

note  of  a  case  (Lord  Egremont  v.   Thompson)  heard 

before  Sir  R.  T  Kindersley,  Vice-Chancellor,  on  the 

5th 

(a)  5  Railw.  Cos.  458.  (d)  2  De  G.  4  Sm.  485. 

b)  12  Beav.  486.  (c)  5  Jur.  N.  S.  113. 

1  Jf.  *  G.  210.  (/)  20  L.  T.  303. 


Hekniker 

V. 
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1860.       5th  November,  1858,  in  which  the  costs  of  a  refer- 
ence in  the  cause  to  ascertain  whether  the  purchase 
was  proper,  and  the  costs  of  all   parties  and  of  a 
Chapy.       mortgagee  of  appearing  on  an  application  to  invest  the 
The         railway  company's  purchase-money  in  Bank  Annuities 
Manchester  were  ordered  to  be  paid  by  the  railway  company,  and 
Railway.8     'n  *',at  casc  Celling  v.  Bird  appears  to  have  been  cited. 

I  am  bound  by  authority,  and  I  must  make  the  order, 
as  prayed. 


Order. 
The  order,  after  providing  for  the  transfer  of  the  fund  into  the  suit, 
&c.  proceeded  as  follows: — "  And  it  is,  pursuant  to  the  80th  section 
of 'The  Lands  Clauses  Consolidation  Act,  1845,'  ordered,  that  the 
Lancashire  and  Yorkshire  Railway  Company  do  pay  unto  the  Petitioner 
and  the  Defendants  their  costs  of  the  following  matters,  including 
therein  all  reasonable  charges  and  expenses  incident  thereto,  that  is  to 
say,  their  costs,  if  any,  now  remaining  unpaid  by  the  company,  of  the 
purchase  or  taking  of  the  lands  in  the  petition  mentioned  by  the  com- 
pany, or  which  have  been  incurred  in  consequence  thereof  (other  than 
such  costs  as  are  by  the  '  Lands  Clauses  Consolidation  Act*  otherwise 
provided  for),  and  of  the  investment  of  the  money  in  the  Bank  £3  per 
Cent.  Annuities,  of  obtaining  the  several  orders  made  in  this  cause, 
dated  the  18th  day  of  April,  1846,  the  11th  day  of  Ju/y,  1846,  and  the 
1 1 th  day  of  June,  1848,  and  this  order,  so  far  as  properly  attributable 
to  or  incurred  in  respect  of  the  purchase  or  taking  of  such  lands  by 
the  company,  and  of  all  proceedings  relating  thereto  (except  such 
costs,  if  any,  as  arc  occasioned  by  litigation  between  adverse  claimants); 
and  it  is  ordered,  that  it  be  referred  to  the  Taxing  Master  to  tax  and 
settle  the  said  costs,  charges  and  expeuses,  in  case  the  parties  differ." — 
Reg.  Lib.  1860,  A.,fol.  1450. 


Note.— See  Haynes  v.  Barton,  K.-C.  Kinder $leyt  4  July,  1861. 
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PARKINSON  v.  LUCAS.  J'm- 12' 

April  20. 

"DY  the  decree,  made  in  July,  1848,  it  was  referred  Course  of  pro- 

"^     to  the  Master  to  take  the  partuership  accounts,  {jj*  is^'iV* 

between  Messrs.  Parkinson  and  Lucas,  and  to  make  Vict.  c.  80, 

.....  .     •  where  the  par- 

certain  special  inquiries  respecting  them.  tics  neglect  to 

proceed  in  a 
reference  di- 
The  Plaintiff  did  not  effectively  prosecute  the  decree,  rectcd  by  the 

and  in  1857,  he  assigned  all  his  estate  and  effects  to    ^^tjes 

Morris  and  Rose,  for  the  benefit  of  his  creditors.  neglected,  for 

ten  years,  to 
prosecute  a 

In  December,  1858,  an  ex  parte  order  was  made,  on  reference,  and 

'  '  *  m  the  Master  rc- 

the  petition  of  Morris  and  Rose,  whereby  it  was  ordered,  ported  that  he 

that  the  decree,  &c.  should  be  carried  on  and  prosecuted  J*po^"a0fCt||e 
by  them   and  the  Defendant,   in  the  like  manner  as  cause.    On  an 

thereby  directed  between  the  parties  to  the  cause.  the  Court,  the 

matter  was 
transferred 
On  the  5th  of  August,  1859,  the  Master  made  his  into  Cham- 
report,  stating  that,  in  pursuance  of  the  7th,  8th  and  9th  Jjjj^jjj" 
sections  of  the  15  &  16  Vict.  c.  80,  he  had  caused  all  the  reference 
parties  to  be  summoned  to  attend  him  on  the  26th  of  Je°"te(j  with°" 
July  last,  to  take  his  directions  for  the  prosecution  of  effect  within 
the  decree  and  order,  and  having  been  attended  by  the  Court  inti- 

respective  solicitors  of  the  Plaintiffs  and  Defendant,  he  P"11.11!?1  *"**» 
1  in  default,  the 

found  that  the  decree  had  not  been  prosecuted,  and  that  cause  would 
no  report  had  been  made.     The  report  then  proceeded  ^jJJriJy,  ° 
as  follows : — 

"And  I  certify,  that  inasmuch  as  the  said  order  of 
1858  does  not  direct  any  new  or  other  accounts  to  be 
taken  or  inquiries  made,  but  simply  the  prosecution  of 
the  original  decree,  and  the  accounts  and  inquiries  and 
several  other  matters  thereby  directed  between  Morris 

and 
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and  Rose  and  the  Defendant  Lucas,  in  like  manner  as 
by  the  decree  directed  between  the  Plaintiff  Parkinson 
and  the  Defendant  Lucas,  I  am  unable  to  dispose  of 
this  cause,  or  any  part  thereof.  And  I  fix  six  months, 
from  the  date  of  this  my  report,  as  the  time  within 
which  the  same  is  to  be  brought  before  this  honorable 
Court.  All  which  I  humbly  certify  and  submit  to  the 
judgment  of  this  honorable  Court." 

It  was  now  moved,  that  the  several  accounts  and  other 
matters  ordered  by  the  decree  of  1848  to  be  carried  on 
before  the  Master  might  be  transferred  to  the  Judge  in 
Chambers. 

Mr.  R.  Palmer  and  Mr.  Lewin  for  the  Plaintiff. 

Mr.  Lloyd  and  Mr.  Nalder  for  the  Defendant. 

The  Master  of  the  Rolls. 

I  am  inclined  to  think  that  this  application  is  not  right 
in  form.  In  Chambers  I  usually  direct  the  Chief  Clerk  to 
call  on  all  parties  to  proceed,  and  in  default  the  matter 
is  struck  out  of  the  paper  and  treated  as  abandoned. 
All  matters  standing  over  generally  are  put  into  the 
paper  on  the  first  day  of  term  to  be  disposed  of  or  struck 
out;  that  is,  what  would  have  happened  to  this  cause 
if  it  had  been  in  Chambers.  This  motion  had  better 
stand  as  an  application  that  the  Defendant  shew  cause 
why  the  Plaintiff  should  not  be  at  liberty  to  proceed  on 
the  accounts  and  decree  in  Chambers.  I  shall  direct 
this  case  to  stand  in  paper  to  be  finally  disposed  of  by 
me,  unless  the  Plaintiff  shews  that  he  ought  to  be  at 
liberty  to  proceed  before  me  on  the  accounts  directed  by. 
the  decree. 


The 


CASES  IN  CHANCERY. 
The  matter  was  again  brought  on  as  directed. 

Mr.  R.  Palmer  and  Mr.  Lewin  for  the  Plaintiffs.    The 
parties  have  not  gone  on  with  the  accounts  under  the 
decree  for  ten  years;  but  there  is  nothing  in  the  act  of     April  20. 
15  &  16  Vict.  c.  80,  which  now  prevents  them. 

The  statute  15  &  16  Vict.c.  80,  s.  7,  empowers  the 
Master  to  summon  the  parties,  and  give  directions  for 
the  purpose  of  settling  and  winding  up  a  cause,  and  the 
8th  section  enables  him,  when  he  is  unable  finally  to 
dispose  of  any  cause,  to  report  it  to  the  Court.  It  then 
directs  the  Court  to  make  such  order  as  it  shall  think 
proper  for  the  further  prosecution  of  the  suit  or  for  the 
final  disposal  thereof.  There  is  now  no  inability  to  pro- 
ceed, and  the  Court  must  proceed  to  hear  the  matter 
and  determine  it. 

There  being  a  decree,  the  Statute  of  Limitations  is  in- 
applicable ;  Redesdale  (a) ;  and  if  a  bill  of  revivor  be  filed 
at  any  time  within  twenty  years  after  a  decree  for  an 
account,  the  Court  will  not  refuse  relief,  unless  there 
has  been  such  a  variation  of  the  rights  of  parties  as  to 
occasion  danger  of  working  positive  injury  and  injustice 
to  other  persons ;  Higgins  v.  Shaw  (b). 

The  supplemental  order  of  1858  is  regular  and  opera- 
tive, so  long  as  it  remains  undischarged.  There  certainly 
has  been  great  delay,  but  it  cannot  be  attributed  to  the 
Plaintiff  any  more  than  the  Defendant,  for  after  decree 
both  parties  might  have  proceeded  in  the  accounts. 

Mr.  Lloyd  and  Mr.  Nalder,  contrd,  objected,  that  the 
Plaintiff  ought  to  have  excepted  to  the  report,  but  on 
the  suggestion  of  the  Court,  they  abandoned  this  point. 
They  then  argued  that  the  delay  and  laches  of  the  Plaintiff 

prevented 

(a)  Page  273  (4M  ed.)  (6)  2  Dru.  $  W.  356; 
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prevented  his  further  prosecuting  the  decree  and  dis- 
entitled him  to  any  indulgence. 

That  bills  in  equity  are  construed  within  the  Statute 
of  Limitations,  and  that  "  the  case  of  not  reviving  a 
decree,  which  is  only  to  account,  is  within  all  the  mis- 
chief designed  to  be  prevented,  viz.,  to  sue  a  man  after 
his  vouchers  may  have  been  lost  or  his  witnesses  dead. 
For  if  the  party  may  delay  six  years  before  he  revives  his 
bill,  he  may,  by  the  same  reason,  forbear  twenty-six, 
thirty-six  or  forty-six  years;"  Hollinyshead's  Case  {a). 


The  Master  of  the  Rolls. 

The  only  question  is,  whether  the  Plaintiff,  having 
assigned  all  his  property  to  creditors,  they  are  entitled, 
after  nine  years'  delay,  to  prosecute  this  suit.  I  am  of 
opinion,  with  some  regret,  that  I  cannot  refuse  the  liberty 
which  is  asked,  and  I  am  satisfied  that  the  Statute  of 
Limitations  does  not  apply  to  this  case;  the  only  thing 
I  can  do,  is  to  put  the  Plaintiff  under  the  most  strict 
condition  as  to  time.  I  shall  order  the  cause  to  be 
transferred  into  Chambers,  and  that  the  Plaintiff  bring 
in  an  account  and  prosecute  the  decree  with  effect 
within  one  month.  If  he  shall  not  do  so,  I  shall 
then  direct  the  cause  to  be  put  into  the  paper  and  dis- 
pose of  it  summarily  under  the  37th  section  of  the 
statute. 

Costs  in  the  cause. 

(a)  1  P.  Wm.  743. 


Order. 

Order,  that  the  decree  made  in  the  first-mentioned  cause  dated  in 
1848,  he  prosecuted  before  the  Judge  instead  of  before  the  Master,  as 
directed  by  the  decree. 

Order,  that  the  accounts  and  inquiries  directed  by  the  decree  bo 
prosecuted  with  effect  within  one  month  from  the  date  hereof.— Keg. 
Lib.  1860,  B.,Jol.  777. 
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HUNT  v.  ELM  ES.    (No.  2.) 

V  July  10. 

'WXAVIJD  HUGHES,  a  solicitor,  was  the  owner  in  A.  mortgaged 

fee  of  a  piece  of  freehold  land  at  Maryland  Point  J^J  i,e  de-    "' 

in  Essex,  with  five  unfinished  houses,  then  in  the  course  "Vered  J°  |»m 

of  erection  thereon,  which  he  had  purchased  for  700/.      deeds,  falsely 

representing 
them  to  be  the 
In  April,   1855,  Hughes  demised  this,  with   other  title-deeds  of 

property,  to  the  Plaintiff,  Hunt,  by  way  of  mortgage  to  g" never  2- 

secure   1,000/.,   advanced   by   Hunt    to   Hughes,   and  amined  the 

shortly  after,  Hughes  sent  to  the  PlaintifF  a  bundle  of  afterwards 

fourteen  deeds  in  an  envelope,  which  was  endorsed  as  ^^  1"?  con" 

r  veyed  the  pro- 

follOWS  :—  perty  to  C, 

.  .         and  delivered 

"  Deeds  and  mortgages  by  demise  of  certain  premises  over  to  him 

No.  87,  Newman  Street,  Oxford  Street,  Middlesex,  for  SSJl^J' 

the  residue  of  a  term  of  ninety-nine  years,  from  Lady-  thus  fraudu- 

day,  1761,  with  covenant  for  renewal  of  the  term  every  #"// trmuhe 

twenty-one  years,  and  of  five  messuages  at  Man/land  negligence  of 

n   •  /  o,     Ir    -i    r.        V       ■     *  i         •         *,  in  not  «- 

roxnt,  Stratford,  Essex,  for  ninety  years,  and  assign-  nmining  the 

raent  of  reversionary  interest  in  two  sums  of  stock,  for  Parce,»  an<? 

J  m  thus  enabling 

securing  1,000/.  and  interest  at  £5  per  cent."  A.t  by  retain- 

ing the  deeds, 
to  defraud  C, 
The  PlaintifF  being  in  haste  at  the  time,  took  up  the  was  not  a  suf- 

parcel  and  put  it  into  his  iron  chest  without  opening  the  forpwfponing 
bundle  or  examining  the  deeds.  A.  to  C. 

The  Plaintiff  employed  no  other  solicitor  than  Hughes 
in  the  matter. 


The  interest  was  duly  paid   by   Hughes  down   to 
December,  1857,  and  in  July,  1858,  Hughes  absconded, 

and 
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and  was  made  bankrupt.  Up  to  that  time,  the  Plaintiff 
had  no  suspicion  that  the  title  deeds  of  the  Maryland 
Point  property  were  not  in  the  bundle;  but  after  Hughes 
had  absconded,  he  caused  them  to  be  examined  by  his 
present  solicitor,  when  it  was  discovered  that  the  title 
deeds  of  the  Maryland  Point  property  were  not  in  the 
parcel. 

It  subsequently  turned  out,  that  in  September,  1855, 
Hughes  had  publicly  put  the  property  up  for  sale  by 
auction,  and  that  it  had  been  bought  in,  but  that  he 
had  immediately  afterwards  agreed  to  sell  it  to  the 
Defendant  Elmes,  for  675/.  Hughes  delivered  an  ab- 
stract of  his  title  to  Elmes9  solicitor,  who  submitted  it 
for  the  opinion  of  a  conveyancing  counsel.  Requisitions 
as  to  the  title  were  made  and  forwarded  to  Hughes,  and 
amongst  them  was  this: — "Are  there  any  incumbrances 
affecting  this  property."  To  which  Hughes  answered, 
"  I  am  not  aware  of  any." 

The  title  was  approved  of,  the  abstract  was  compared 
with  the  title  deeds  and  the  purchase  was  completed  on 
the  18th  of  October,  1855,  by  payment  of  the  purchase- 
money,  on  the  one  side,  and  a  conveyance  of  the  pro- 
perty on  the  other.  Hughes,  at  the  same  time,  handed 
over  to  Elmes  all  the  title  deeds  relating  to  this  pro- 
perty, which  he  had  fraudulently  retained  when  he 
mortgaged  the  property  to  the  Plaintiff. 

Elmes  immediately  entered  into  possession,  and  laid 
out  1,300/.  on  the  property  in  completing  the  houses,  &c. 

In  January,  1859,  after  Huglies  had  absconded,  and 
a  series  of  frauds  committed  by  him  had  been  discovered, 
Hunt  instituted  this  suit  against  Elmes,  t(?  foreclose  the 

mortgage, 


CASES  IN  CHANCERY.  633 

mortgage,  and  praying  that  the  Defendant  might  be        I860, 
ordered  to  deliver  the  title  deeds  to  the  Plaintiff. 


The  Defendant  insisted,  "  that  the  Plaintiff  had  been 
guilty  of  gross  negligence,  in  not  obtaining  and  retaining 
possession  of  the  title  deeds,  and  in  not  ascertaining 
that  the  same  were  in  his  possession,  and  in  leaving  the 
same  or  permitting  the  same  to  be  in  the  possession  of 
Hughes,  and  thereby  enabling  Hughes  to  deal  with  the 
premises  as  the  absolute  owner  thereof,  and  as  though 
the  Plaintiff's  mortgage  did  not  exist."  He  also  sub- 
mitted that  he  was  entitled  to  priority  over  the  Plaintiff's 
mortgage  security,  and  that  the  Plaintiff  was  not  en- 
titled to  the  assistance  or  interference  of  this  Court. 

Mr.  R.  Palmer  and  Mr.  Swans  ton,  jun.,  for  the 
Plaintiff,  argued,  that  the  Plaintiff,  who  had  the  legal 
estate  and  priority  in  point  of  time,  must  prevail  against 
the  Defendant.  That  as  to  the  alleged  negligence  in 
not  obtaining  the  title-deeds,  it  was  evident  that  a  gross 
fraud  had  been  practised  on  him  by  Hughes,  for  which 
he  was  not  responsible  to  the  Plaintiff,  and  that  this 
was  not  sufficient,  on  the  authorities,  to  postpone  him. 

Mr.  Follett  and  Mr.  Eddis,  for  the  Defendant,  argued 
that  the  Plaintiff,  having  by  his  negligence  to  examine 
the  parcel  of  deeds,  enabled  Hughes  to  retain  the  title- 
deeds,  and  thereby  defraud  the  Defendant,  ought  to  be 
postponed.  That  the  Defendant  had  taken  every 
possible  precaution  to  secure  a  good  title,  but  that 
the  Plaintiff  had  neglected  so  to  do,  and  that  therefore 
the  Defendant  had  a  better  equity. 

The  following  cases  were  cited : — Carter  v.  Carter  {a) ; 

Evans 
(a)  3  Kay  $  J.  617. 
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Evans  v.  Bichnell(a) ;  Hewitt  v.  Loosemore(b) ;  Colger 
v.  Finch  (c) ;  Roberts  v.  Croft  (d) ;  Worlhington  v. 
Morgan  (e);  Farrow  v.  Rees(f);  Barnett  v.  Weston(g). 


The  Master  of  the  Rolls. 
This  is  an  extremely  hard  case. 

The  Defendant  has  done  every  thing,  which  by  law 
could  be  done,  to  obtain  a  good  title.  He  buys  the 
property  after  an  attempt  to  sell  by  auction ;  he  em- 
ploys a  solicitor  to  see  that  the  title  is  good,  the  abstract 
of  title  is  laid  before  a  conveyancer,  who  advises  that 
a  perfectly  good  title  is  made  out,  every  necessary  in- 
quiry is  asked,  and  he  takes  the  title;  three  years 
afterwards  he  finds  that  the  person  who  has  sold  him 
the  property  had  previously  mortgaged  it  to  another 
person,  and  had  totally  concealed  the  whole  of  the 
facts  from  him.  I  confess  that  Colyer  v.  Finch  (h)  and 
the  present  case  appear  to  me  to  disclose  a  discreditable 
state  of  the  law  of  this  country.  It  amounts  to  this, 
that  no  man  can  safely  buy  an  estate,  although  a  good 
title  is  made  out,  unless  where  a  solicitor  of  the  most 
perfect  respectability  is  employed  by  the  vendor,  who 
is  also  himself  incapable  of  committing  a  fraud. 

There  can  be  no  doubt  that  if  the  Defendant  had 
resisted  the  performance  of  this  contract,  the  Court 
would  have  enforced  it ;  and  notwithstanding  that,  after 
three  years,  he  would  have  discovered  that  he  had  got 
no  title  at  all. 

I  am 

(a)  6  Vet.  174.  (e)  16  Sim.  547. 

(b)  9  Hare,  449.  (/)  4  Beav.  18. 

(c)  19  Beav.  500;  5  H.qfL.  [g)  12  Vet.  130. 

Cm.  905.  (/<)  19  Beav.  500;    5  H.  of 

(d)  24  Beav.  223;  2  De  Gtx      L.  Ca$.  905. 
4*  Jones,  I. 


Hunt 
v. 
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I  am  compelled  to  say,  that  the  Plaintiff  has  the  beat  1860. 
right  to  the  property.  The  question  is,  which  of  two 
innocent  parties  is  to  bear  the  loss  of  a  fraud  committed 
by  a  third  ?  The  law  of  this  Court  is,  not  to  interfere  J^u^\ 
against  a  person  having  the  legal  estate,  unless  he  has 
ceased  to  be  an  innocent  person,  so  as  to  make  it  un- 
equitable that  he  should  have  the  rights  and  advantages 
attached  to  the  legal  estate.  The  question  is,  whether 
he  has  been  guilty  of  that  which  is  described  in  Scans 
v.  Bicknell(a),  adopting  the  language  of  Mr.  Fon- 
blanque,  "a  voluntary,  distinct  and  unjustifiable  con- 
currence on  the  part  of  the  mortgagee  to  the  mortgagor's 
retaining  the  title-deeds"  (A). 

Assuming  that  the  Court  has  determined,  that  if  a 
person  take  a  conveyance,  and  make  no  inquiry  after 
the  title-deeds,  it  is  a  distinct  permission  to  the  mort- 
gagor to  retain  them,  and  that  such  conduct  shall  cause 
the  mortgagee  to  be  postponed,  still  this  is  not  that  case. 
This  case  is  stronger  than  Colyer  v.  Finch  (c).  Here 
the  Plaintiff  has  not,  it  is  true,  done  all  that  he  reason- 
ably ought  to  have  done;  but  his  conduct  is  not  such 
as  to  deprive  him  of  his  priority.  He  received  a  parcel 
of  deeds,  and  put  confidence  in  the  solicitor,  who  said, 
"I  have  laid  out  the  money  and  send  you  the  title-deeds,11 
and  there  is  the  proper  indorsement  on  the  parcel  which 
he  sends  which  so  states.  The  Plaintiff  does  not  look 
to  see  that  the  parcel  contains  the  deeds  in  question, 
but  there  are  about  fourteen  in  number,  and  he  is  told 
that  the  title-deeds  are  amongst  them.  This,  in  my 
opinion,  superseded  the  necessity  of  inquiry.  Here  is 
a  statement  that  the  parcel  contains  the  deeds  of  the 
property  at  Maryland  Point,  Essex ;  it  is  an  express 

statement 

(a)  16  Vet.  190.  (r)  19  Beav.  500;  5  H.ofL. 

(b)  1  Fonb.  Eq.  p.  165,  n.  (4M       Cat.  905. 
ed.) 
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1860.  statement  on  the  subject,  and  therefore  superseded  the 
necessity  of  an  inquiry  for  the  deeds.  I  treat  it  as  if 
he  had  inquired  for  the  deeds,  and  had  got  that  state- 
ment as  an  answer.  The  question  then  is,  whether,  by 
abstaining  from  examining  the  deeds,  or  getting  some 
other  competent  person  to  do  so,  he  has  been  guilty 
'of  that  species  of  "  voluntary,  distinct  and  unjustifiable 
concurrence"  in  the  mortgagor's  retaining  the  title- 
deeds,  as  to  prevent  his  having  the  benefit  of  the  legal 
estate  ?  I  am  of  opinion  he  has  not.  Evans  v.  Bick- 
nell  (a)  is  a  stronger  case,  and  I  cannot  distinguish  this 
from  Colyer  v.  Finch  (6). 

If  I  were  to  refuse  relief  to  the  Plaintiff,  he  would 
bring  an  action  of  ejectment,  and  then  the  Defendant 
would  come  to  be  relieved.  On  what  grotind  could  the 
Court  interfere  ?  If  the  Plaintiff  has  the  legal  estate, 
he  is  entitled  to  enforce  it  at  law  and  in  equity  by  a 
suit  for  foreclosure.  The  only  decree  I  can  make  is  the 
common  decree  for  a  foreclosure. 

(a)  6  Ves.  174.  (ft)  19  Bcav.  500;  5  H.  of  L.  Cat.  905. 


Note. — Affirmed  by  the  Lords  Justices,  22nd  Dec.  1860,  omitting 
from  the  decree  the  order  against  the  Defendant  for  the  delivery  up 
of  the  title-deeds. 
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YATES  t>.  YATES. 

July  9, 10. 
TN  1832,  Mr.  Yates  (the  testator),  by  his  marriage  a  testator  de- 
-*■     settlement,  covenanted  to  pay  to  trustees  for  his  yi8ed"tatfsin 

7  .  trust  for  his 

wife  an  annuity  of  200/.  a  year  during  her  life,  but  to  wife  for  life, 
commence  on  his  death.  ***J£ 

a  discretionary 

In  January ,  1856,  Mr.  Yates  made  his  will,  by  which  f^Vhut 

he  confirmed  his  settlement,  and  devised  and  bequeathed  tate  consisted 

all  the  residue  of  his  real  and  personal  estate  to  his  wife  tjve^u^oW 

and  his  brother  John,  their  heirs,  &c,  "  upon  trust  for  ground,  which 
i  •         >n      a         -xt  /»  ii-  i  ni        remained  un- 

his  wife  Ann   Yates,  for  and  during  the  term  of  her  sold  for  some 

natural  life,  and  from  and  immediately  after  her  de-  5fa™V  ?eid\ 

'  J  that  the  tenant 

cease/'  upon  certain  trusts  for  his  brothers  and  sisters  for  life  was 
and  their  families.  $«%* 

rents  of  the 
He  then  recited,  that  he  and  his  brother  James  had  ProPerJy  "ntil 

7        .  sold;  but  that 

contracted  to  sell  various  lots  of  lands  and  made  ad-  she  would  have 

vances  to  builders,  and  that  he  was  desirous  that  his  #<f^!lf!"tltf  * 
7  to  interest  on 

trustees  should,  as  soon  as  conveniently  might  be  after  the  value,  if 

bis  decease,  finally  close  all  such  transactions,  he  then  8Q]e  na(j  Deen 

gave  his  trustees  full  power  to  take  all  proceedings  at  absolute. 

law  or  in  equity  for  that  purpose,  and  in  case  of  non-  liabilities  of 

performance  of  such  contracts  or  agreements,  to  rescind  a*e*tator8 
r  e>  '  estate  was  a 

the  same,  and  to  sellM  or  any  part  of  the  said  lands,  here-  life  annuity. 

ditamentsand  premises.     And  he  authorized  his  trustees  the  administra- 

lo  adjust,  compromise  and,  if  necessary,  refer  to  arbi-  tionofthees- 

tration  all  matters  and   things  between  him   and  his  nuitant  was 

brother  James  Yates,  or  between  him  jointly  with,  or  n°*  e^kd  to 

separately  the  annuity  in 

a  gross  sum. 

The  periodical  payments  of  an  annuity,  for  which  the  testator  was  liable,  held  payable 

by  the  tenant  for  life  and  remainderman  under  his  will,  in  proportion  to  the  values  of 

their  respective  interests  in  the  estate;  the  property  having,  for  some  years,  been 

unproductive. 

TT  2 
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1860.       separately  from,  his  brother  and  any  persons  or  person 

s^'^/      whomsoever,  with  relation  to  the  lands ;  and  he  directed 
Yates  . 

0.  the  moneys  to  become  part  of  his  personal  estate ;  and  the 

Yates.  testator  then  proceeded  as  follows : — "  And  to  facilitate 
the  carrying  into  effect  all  and  every  the  purposes  of  this 
my  will,  /  authorize  the  said  trustees  or  trustee,  at  such 
time  or  times  as  they,  he  or  she  shall  think  proper,  in 
case  they,  he  or  she  shall  think  it  necessary  so  to  do, 
but  as  to  which  they,  he  or  she  shall  have  absolute  dis- 
cretion, to  mortgage,  sell  or  dispose  of  all  or  any  part  or 
parts  of  my  freehold,  leasehold  and  copyhold  estates,  or 
any  parts  and  shares  thereof." 

The  testator  died  in  November,  1856,  part  of  his  real 
estate  consisted  at  the  time  of  his  death  of  104,961 
square  yards  of  building  land,  at  Princes  Park,  valued 
at  33,447/.  3s.  \0d.,  but  which,  until  sold,  produced  no 
income. 

By  an  order  made  on  the  7th  of  May,  1858,  the  real 
estates  remaining  unsold  were  ordered  to  be  sold  with 
the  approbation  of  the  judge. 

The  cause  now  came  on  for  further  consideration. 

Mr.  E.  R.  Turner,  for  the  Plaintiff,  the  widow. 
First,  the  sale  of  the  building  land  having  been  post- 
poned for  the  convenience  of  the  estate,  and  those  in 
remainder,  the  tenant  for  life  is  entitled  to  interest  at  4/. 
per  cent,  on  the  value  or  purchase-money  from  the  tes- 
tator's death ;  or,  at  all  events,  from  the  7th  of  May, 
1858,  when  the  order  for  sale  was  made. 

Sitwell  v.  Bernard  (a);  Walker  v.  Shore  (b);  Morgan 

v.  Morgan 
(a)  6  Veu  520.  (6)  19  Ve$.  387, 
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v.   Morgan  (a);    Wilkinson  v.   Duncan  (b);    Shore  v.        1860. 
Shore  (c);  Gibson  v.  Bott(d);  Sutherland  v.  Cooke  (e). 

Secondly.  The  Plaintiff  is  a  creditor  for  the  annuity  of 
200/.  a  year,  which  ought  to  be  provided  for  out  of  the 
assets,  by  the  purchase  of  a  corresponding  annuity. 
The  Plaintiff  is  therefore  entitled  to  have  the  annuity 
valued,  and  the  amount  paid  to  her  in  a  lump  sum.  See 
Ford  v.  Bailey  (f);  Todd  v.  Bielby(g),  and  Stohes  v. 
Cheek  (h). 

The  Master  of  the  Rolls. 

On  the  first  point,  I  am  of  opinion,  that  Mrs.  Yates 
is  not  entitled  to  the  interest  which  she  claims.  The 
principle  of  the  Court,  I  apprehend,  to  be  quite  clear. 
Where  a  testator  gives  property  to  trustees,  with  an 
absolute  trust  for  conversion,  and  with  a  discretion  as 
to  the  time  at  which  the  conversion  shall  take  place,  if, 
from  any  causes  whatever,  arising  from  the  exercise  of 
the  discretion  and  judgment  of  the  trustees,  the  con- 
version is  delayed,  then  the  tenant  for  life  is  not  to  be 
prejudiced  by  that  delay,  but  is  to  have  the  same  benefit 
as  if  the  conversion  had  taken  place  within  a  reasonable 
time  from  the  death  of  the  testator,  which  is  usually 
fixed  at  twelve  months  from  that  period  (t). 

There  is  another  principle,  which  is  this : — Where  part 

of  the  residuary  estate  is  a  decaying  property,  such  as 

long  annuities,  or  leaseholds  which  are  running  out,  the 

tenant  for  life  is  not  entitled  to  take  the  annual  rents  or 

dividends, 

(a)  14  Beat.  72.  (g)  27  Beav.  353. 

(6)  23  Beav.  469.  (A)  Ante,  p.  620. 

(c)  4  Drew.  219,  501.  (i)  And  see  Tucker  v.  Boswtll, 

(d)  7  Vet.  69.  5  Beav.  607;  Kilvingtonv.  Gray% 

(e)  1  Coll.  498.  2  Sim.  <$  St.  396. 
(/)  17  Beat.  303. 
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dividends,  because  they  are  part  of  the  estate  of  the 
remainderman.  That  sort  of  property  must  therefore  be 
converted,  and  the  tenant  for  life  is  only  entitled  to  the 
interest  of  the  moneys  produced  by  such  conversion. 
Dimes  v.  Scott  (a),  is  a  leading  authority  upon  this  point, 
which  I  followed  in  the  case  of  Morgan  v.  Morgan  (b). 

But  here,  the  proposition  is  this: — A  gentleman 
leaves  his  real  and  personal  estates  to  his  widow  for  her 
life,  and  he  gives  a  power  to  his  trustees  to  sell  when- 
ever they  shall  think  fit.  The  widow  gets  the  rents  or 
what  is  produced  by  the  real  and  personal  estate  until 
the  sale,  and  upon  the  sale  taking  place,  she  gets  the 
income  of  the  produce  of  the  estate  so  sold.  It  may  fre- 
quently happen  that  the  trustees  do  not  at  once  think  it 
right  to  sell ;  they  are  not  bound  to  exercise  their  power 
and  sell  at  all;  they  may  think  that  the  property,  if 
retained,  will  produce  a  great  deal  more  than  before, 
or  a  loss  sustained  if  sold.  In  one  case  it  would  be 
contended,  that  the  Plaintifr  is  to  have  the  increase, 
and  in  the  other  case  a  reduction.  There  is  no  case, 
I  will  venture  to  say,  to  be  found  in  the  books  which 
contains  any  such  proposition,  and  it  is  wholly  at  variance 
with  the  principle  on  which  the  Court  deals  with  cases 
of  this  description. 

With  respect  to  the  annuity,  I  must  hear  the  De- 
fendants. 

Mr.  Selwyn  and  Mr.  Eddis,  for  the  Defendant.  In 
regard  to  the  annuity,  the  Plaintiff  is  a  mere  creditor 
with  limited  rights.  The  estate  is  amply  sufficient  to 
pay  it  as  it  becomes  due,  and  it  has  been  regularly  paid 
to  this  time.    The  proviso  is  for  the  benefit  of  the  estate, 

and 

(a)  4  Ruts.  195.  (6)  14  Beav.  72. 
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and  not  intended  to  enlarge  the  Plaintiff's  interest. 
When  there  is  a  deficiency  of  the  estate,  the  annuitant 
is  entitled  to  his  proportion  of  the  deficient  estate,  ac- 
cording to  the  value  of  his  annuity,  but  where  the  estate 
is  ample,  an  annuitant  is  entitled  to  nothing  beyond  his 
legal  right  under  the  covenant ;  King  v.  Malcott  (a) ; 
which  is,  to  have  the  annuity  paid  from  time  to  time  as 
it  becomes  due. 

Mr.  Turner  in  reply. 

The  Master  of  the  Rolls. 

Where  a  creditor  or  legatee  is  entitled  to  have  an 
annuity  purchased  at  once,  he  is  entitled  to  the  sum 
necessary  to  purchase  it,  for  the  Court  does  not  require 
the  money  to  be  invested  in  an  annuity,  which  the  an- 
nuitant may  sell  the  moment  afterwards.  But  if  a 
testator  simply  covenants  to  pay  an  annuity  or  bequeaths 
one  out  of  his  estate,  though  the  corpus  of  his  estate 
may  be  liable  if  the  rents  are  insufficient  to  keep  down 
the  growing  payments  6f  the  annuity,  and  may  be  sold 
for  that  purpose,  yet  it  does  not  follow,  if  the  estate  is 
sufficient  and  the  payments  are  made,  that  the  creditor 
is  entitled  to  come  and  require  a  portion  of  the  estate 
to  be  sold,  for  the  purpose  of  having  the  value  of  his 
annuity  paid.  In  point  of  fact,  the  covenant  is  per- 
formed by  the  payment  of  the  annuity.  There  are  two 
matters  to  be  considered  in  that  case.  Where  the  le- 
gatee is  entitled  to  have  an  annuity  bought,  the  Court 
gives  the  annuitant  a  sum  of  money  instead  of  it.  But 
if  the  testator  has  entered  into  an  obligation  to  pay 
an  annuity,  the  annuitant  cannot  have  more  than  what 
he  would  be  entitled  to  at  law,  and  a  judgment  at  law 

would 
(a)  9  Haret  692. 
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would  entitle  him  to  the  arrears  only  and  not  to  have 
the  value  of  the  annuity  paid  to  him.  But  there  is 
nothing  to  prevent  him  from  selling  the  annuity.  It  is 
obvious,  in  this  case,  that  the  effect  would  be  to  give 
the  annuitant  and  tenant  for  life  a  portion  of  the  corpus 
of  the  estate,  while  the  testator  has  only  given  her  the 
surplus  of  the  rents  after  payment  of  the  annuity.  I  am 
of  opinion,  therefore,  that  the  Plaintiff  is  not  entitled 
to  have  the  value  of  the  annuity  raised  out  of  the  real 
estate. 

Mr.  Turner :  The  annuity  must  be  paid  proportion- 
ably  out  of  the  value  of  the  life  estate  and  the  value  of 
the  reversion. 

The  Master  of  the  Rolls  :  The  widow  is  a  creditor 
for  the  growing  payments  of  the  annuities.  If  the 
annuitant  were  a  mere  stranger,  he  would  not  be  en- 
titled to  make  the  tenant  for  life  pay  the  annuity. 
I  will  mention  the  case  to-morrow  on  this  point. 


The  Master  of  the  Rolls. 

July  10.  In  considering  this  case,  I  am  of  opinion  that  the 

past  and  growing  payments  of  the  annuity  should  be 
apportioned  between  the  value  of  the  life  estate  and  the 
value  of  the  reversion,  whatever  that  may  be.  It  must 
be  treated  in  exactly  the  same  manner  as  if  this  lady 
were  a  creditor,  which  was  the  contention  of  Mr.  Seltoyn, 
and  I  decide  that  point  in  his  favor.  If  she  were  a 
stranger,  it  is  quite  clear  that  the  life  interest  ought  not 
alone  to  pay  the  stranger's  debt ;  and  the  growing  pay- 
ments of  the  annuity  are  nothing  more  than  a  succes- 
sion of  specialty  debts*  becoming  due  from  year  after 

year 
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year  as  long  as  the  annuity  lasts,  and  each  of  those 
debts  mast  be  apportioned  between  the  tenant  for  life 
and  the  reversioner.  If  the  parties  think  fit  to  agree 
between  themselves  what  the  value  is,  and  to  apportion 
it,  it  may  be  done  by  arrangement;  but  if  not,  each 
payment  must  be  apportioned  between  the  value  of  the 
life  estate  and  the  value  of  the  reversion. 

Mr.  Turner:  The  value  of  the  whole  annuity  might 
be  apportioned  between  the  two,  and  so  much  as  is 
payable  out  of  the  life  estate  be  sunk. 

The  Master  of  the  Rolls  :  That  can  only  be  done 
by  arrangement.  It  is  obvious  it  would  be  the  same 
thing,  because  the  value  of  the  life  estate  would  diminish 
every  year,  and  therefore  of  course  the  proportion  to 
be  thrown  upon  the  life  estate  would  diminish  every 
successive  year,  while  the  value  of  the  reversion  would 
increase  every  successive  year.  Therefore,  if  you  take 
the  whole  now,  and  take  it  at  the  present  value  of  the 
life  estate,  it  would  amount  to  the  same  thing. 

Mr.  Turner :  It  might  be  done  now  in  order  to  avoid 
the  constant  apportionment. 
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CARR  v.  LIVING. 

June  21. 
Bequest  in        HPHE  testator,  William  Henry  Living,  by  bis  will 

!he1n\0erPe8t  dated  in  1833>  dcvised  and  bequeathed  his  real 

to  the  testa-  and  personal  estate  to  trustees,  upon  trust  to  pay  the 
tor's  wife  for      .  ,.  . ,      .  .  .  .        m 

life,  for  the  interest,  dividends,  rents  and  proceeds  to  arise  therefrom 
of^w'f186  d  unto  *"8  w^e'  ^°P^  Living,  during  her  natural  life,  or 
their  children,  to  such  person  or  persons  as  she  should  by  writing  direct 
the  mamten-°r  or  aPP°'nt>  but  so  that  she  or  they  might  not,  in  anywise, 
ance  and  dispose  of  or  affect  the  same  by  way  of  sale,  mortgage, 

herself,  and      charge  or  otherwise  in  the  way  of  anticipation,  to  the 

the  mainten-     end  an(j  intent  that  the  same  miebt  be  for  the  sole, 

ance,  educa-  ~  . 

tion,  clothing    separate  and  peculiar  ufce  and  benefit  of  his  wife,  and 

sucVffirenf  al1  and  eVery  their  ch,ld  0r  children»  who  should  be 
The  widow       living  at  the  time  of  his  decease  or  born  in  due  time 

Steresfand  "  afterwards,  and  applied  for  the  maintenance  and  support 

became  in-  0f  herself,  and  maintenance,  education,  clothing  and 
solvent   Held,  .        .       ,  M  ,        _     .  „ .  .    .       •  A  , 

that  the  trust    support  of  such  child  and  children,  and  should  not  be 

S?benefit°of  8ubject  or  liable  to  the  debts,  control,  engagement  or 

those  children  intermeddling  of  any  future  husband  with  whom  she 

rot' anS  aUP"  ^is  8a'd  w^e  m'g'lt  intermarry.    And  that  her  receipts 

reference  was  alone,  notwithstanding  any  future  coverture,  and  the 

directed  to  .    A  .    .        r  , 

ascertain  what  receipt  or  receipts  of  any  person  or  persons  to  whom 

part  of  the  in-  she  should  direct  the  same,  or  any  part  thereof,  to  be 

come  was  .  J  r 

necessary  for     paid,  in  manner  aforesaid,  should,  from  time  to  time,  be 

that  purpose,     sufficient  discharges  to  his  trustees  on  paying  the  same." 

And  from  and  after  the  decease  of  his  wife,  he  gave  it 

upon  certain  trusts  for  his  children. 

The  testator  died  in  1840. 

He   had   seven    children,   Henry,  Emily,  Edmund, 
Alexander,  Frances,  Ellen  and  Sophia. 

In 
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In  1854,  the  widow  took  the  benefit  of  the  Insolvent        I860. 
Debtors  Act,  having  previously  mortgaged  her  interest 
under  the  will  to  the  Plaintiffs. 

Two  of  the  daughters  had  married,  two  of  the  sons 
were  in  Australia,  and  there  remained  but  one  child, 
who  was  still  an  infant.  A  question  was  raised  whether 
the  adult  and  married  children  took  any  beneficial  in- 
terest during  the  life  of  the  widow. 

Mr.  Selwyn  and  Mr.  Lewin,  for  the  Plaintiffs.  The 
will  gave  an  interest  to  some  extent  to  the  widow,  and 
it  passed  under  the  mortgage  deed  to  the  Plaintiffs. 

Mr.  R.  Palmer  and  Mr.  Baggalay,  for  another 
mortgagee.  The  bequest  was  to  the  widow  merely  to 
enable  her  to  keep  up  an  establishment  and  support  her 
children  until  they  were  emancipated.  When  they 
could  support  themselves,  the  obligation  on  the  widow 
ceased. 

[The  Master  of  the  Rolls  :  Prima  facie  it  does  not 
apply  to  the  married  daughters  or  the  adult  sons,  but 
only  to  the  children  living  at  home  with  their  mother.] 

Mr.  J.  H.  Palmer,  for  three  of  the  children,  one  of 
whom  was  the  infant.  There  is  a  trust  for  the  children 
of  some  sort,  and  the  question  is  as  to  the  extent  of  it. 
The  right  to  be  supported  does  not  cease  while  a  child 
requires  support ;  it  extends  beyond  marriage  and 
majority,  and  is  still  a  subsisting  trust  for  the  benefit  of 
all  the  children. 

He  cited  Longmore  v.  Elcum(a);  Conolly  r.  Far* 

rell 
(a)  2  Younge  £  C.  C.  C.  363. 
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rell(a);  Crockett  v.  Crockett  (b);  Woods  v.  Woods  (c); 
Kearsley  v.  Woodcock  (d) ;  and  see  Hamley  v.  Gil- 
bert (e) ;  Leach  v.  Leach  (/) ;  Soames  v.  Martin  (g) ; 
Raikes  v.  TTarrf(A);  Webb  v.  FFoo&(t). 

Mr.  Speed  in  the  same  interest.  First,  there  is  clearly 
a  trust  in  favor  of  the  children,  and  the  extent  of  it 
can  be  ascertained.  In  Thorp  v.  Owen  (k),  Sir  James 
Wigram  observes  "  I  think  it  equally  clear,  if  property 
be  given  to  a  parent  upon  trust  to  maintain  herself  and 
her  children,  that  although  she  takes  a  beneficial  in- 
terest, and  though,  to  some  extent  there  is  an  uncertainty 
as  to  the  quantum  she  is  bound  to  apply,  it  is  impossible 
for  me  to  hold,  that  the  cases  do  not  decide,  that  the 
Court  will  find  the  means  of  measuring  the  extent  of 
the  children's  interest.19  Here  the  two  children  at  least 
who  are  living  with  their  mother  are  entitled  to  have  an 
adequate  maintenance  and  support,  and  if  the  income  is 
insufficient  for  that  purpose,  they  are  entitled  to  the 
whole. 

Mr.  Lloyd  and  Mr.  Renshaw,  for  the  widow. 

Mr.  Osborne,  for  Mr.  Sturgis,  the  assignee  of  the 
tenant  for  life. 

[  The  Master  of  the  Rolus  :  The  principle  on  which 
I  have  always  acted  and  which  is  consistent  with  all 
the  authorities  is  this  :— that  although  the  parent  in 
these  cases  is  a  trustee  for  the  children,  it  is  only  so  far 
as  is  required  for  their  maintenance  and  support  Thus 
if  the  daughters  had  married  and  were  supported  by 

their 

(a)  8  Bern.  347.  (/)  13  Sim.  304. 

(b)  2  Phill.  553.  (g)  10  Sim.  287. 

(c)  1  Myl.  4  Craig,  401.  (/«)  1  Hare,  445. 

(rf)  3  Hare,  185.  (i)  2  Sim.  {N.  S.)  267. 

(e)  Jacob,  354.  (ft)  2  Hare,  607« 
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their  husbands,  they  could  not  come  and  complain  that 
no  allowance  was  made  to  them  (a).  The  question  is, 
whether  I  should  not  direct  an  inquiry.] 

Mr.  Selwyn  in  reply. 

The  Master  of  the  Rolls. 

The  view  I  take  of  these  cases,  although  I  do  not 
know  whether  it  has  been  decided,  is  this: — Where 
property  is  given  to  a  wife,  for  the  support  of  herself 
and  children,  it  is  paid  to  her,  for  the  benefit  of  herself 
and  children,  and  the  Court  does  not  inquire  how  it  is 
applied,  unless  the  children  are  not  supported  at  all. 

But  where  the  children  are  otherwise  provided  for, 
and  do  not  require  support  or  maintenance,  they  are 
not  entitled  to  complain,  that  they  do  not  receive  a 
portion  of  the  fund  which  is  not  required  for  their 
maintenance,  education  and  support. 

The  widow  having  become  insolvent  and  assigned 
away  all  her  interest,  her  assignees  are  entitled  to 
receive  merely  the  surplus  over  and  above  what  is 
necessary  for  the  maintenance  and  support  of  her 
children.  I  must  follow  Kearsley  v.  Woodcock  (&),  and 
direct  a  reference  to  ascertain  what  is  necessary  for  that 
purpose ;  what  remains,  that  is  the  surplus,  belongs  to 
the  widow,  or  rather  to  the  persons  to  whom  she  has 
assigned  it 

(a)  See  Camden  v.  Benton,  4  (b)  3  Hare,  190. 

Law  J.,  N.  S.  256. 


Note. — I  premme,  from  the  form  of  the  decree,  that  the  parties 
came  to  tome  arrangement.—  Reg.  Lib.  1860,  A  ,fol.  1773. 
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CHILDERS  v.  EARDLEY. 

July  6, 9,  10. 

General  words  T>Y  the  settlement  made  on   the  marriage  of  Mr. 

live  parfofa  Eardley  Childers  with  Maria  Charlotte  his  wife, 

deed  con-         and  dated  the  27th  of  July,  1826,  certain  funds  were 

trolled  by  the  .  * 

recitals.  assigned  to  trustees,  in  trust  for  Eardley  Childers  for 

A  mother      jjfe    an(j  afterwards  for  his  wife  for  life,  and  after  the 
had  an  exclu-  '  ' 

sire  power  of    decease  of  the  survivor,  in  trust  for  all  and  every,  or 

over3 a^und  'in  8UC'1  one  or  more>  exclusively  of  the  other  or  others, 
favor  of  her  of  the  child  or  children  of  Eardley  Childers  and  Maria 
which,  in  de-  Charlotte  his  wife,  and  subject  to  such  conditions  and 
fault,  was  di-    restrictions,  &c,  as  Eardley  Childers  and  Maria  Char- 

visible  equally,  *  f 

the  share  of      lotte  Smith  should  appoint;   and  in  default  of  such 

tovertot  er§    appointment,  as  the  survivor  of  them  should  appoint; 

twenty-one  or   and  if  there  should   be  two  or  more  such  children, 

Shebadfa  son  ^eni  'n  default  of  such  direction  or  appointment  as  afore- 

and  a  daugh-  BdL\A  the  trust  moneys  should  be  paid  among  such  two 
ter,  and  she  '  f  „  f  .  ,    ,  f  ~ 

appointed         or  more  children  in  equal  shares,  the  shares  of  sons  to 

lo^ooo/.  to  her  ^Q  an  jn^rest  vested  in  them  or  him,  respectively,  at  his 
marriage.  or  their  age  or  respective  ages  of  twenty-one  years,  and 
settl™entafe-   ^ie  shares  °f  daughters  to  be  an  interest  vested  in  her 

cited  that  he     0r  them,  respectively,  at  her  or  their  age  or  respective 

was  entitled  to  -  ,  B         .       V 

the  10,000/.,     ages  °f  twenty-one  years,  or  day  or  respective  days  of 

and  was  also     marriage,  which  should  first  happen.     And  it  was  de- 

contingently  °  rr 

entitled  to  the  clared,  that  no  child  taking  any  part  of  the  truest  funds  by 

in  thVeventof  v'rtue  °f  any  appointment  should  be  entitled  to  any 
his  sister  dying  share  in  the  unappointed  part  without  bringing  his  or 
under  twenty-  her  appointed  share  into  hotchpot. 

one,  and  it  re-  There 

cited  an  agree- 
ment to  settle 

the  10,000/.  and  "  all  other  his  part,  share  and  interest,  as  well  vested  as  contingent,*1 
in  the  trust  funds.  He  then  assigned  his  interest  in  the  same  tenfts.  The  daughter 
attained  twenty-one,  and  died,  and  the  mother  afterwards  appointed  the  residue  of  the 
fund  to  her  son.     Held,  that  such  residue  did  not  pass  under  his  settlement. 


Childers 

V. 


CASES  IN  CHANCERY. 

There  was  issue  of  the  marriage  two  children  only, 
namely,  the  Plaintiff  Hugh  Culling  Eardley  Childers, 
who  was  born  on  the  25th  of  June,  1827,  and  Louisa 
Charlotte  Eardley  Childers,  who  was  born  on  the  12th     Eardley, 
of  January,  1830. 

Eardley  Childers  died  on  the  7th  of  March,  1831, 
and  his  son,  the  Plaintiff,  married  in  1850. 

In  contemplation  of  this  marriage,  by  an  indenture 
dated  the  27th  of  May,  1850,  Charlotte  Maria  Childers 
appointed  10,000/.,  part  of  the  trust  moneys,  to  the 
Plaintiff,  subject  to  her  life  interest,  and  she  declared, 
that  unless  she  should,  at  any  time  thereafter,  in  exercise 
of  the  power  given  to  her,  direct  to  the  contrary,  or 
make  some  direction  inconsistent  with  the  provision 
thereby  made,  the  Plaintiff  should  not  be  entitled  to 
any  further  part  of  the  trust  moneys  without  bringing 
his  appointed  shares  into  hotchpot. 

By  an  indenture  bearing  the  27th  of  May,  1850,  after 
reciting  the  settlement  of  the  27th  July,  1826,  and  the 
appointment,  and  that  the  Plaintiff  was  absolutely  en- 
titled to  10,000/.,  part  of  the  trust  funds,  and  reciting 
that  the  Plaintiff  was  also  contingently  entitled,  in  the 
event  of  the  death  of  his  sister  Louisa  Charlotte  Eardley 
Childers  (the  only  other  child  of  the  marriage)  under 
the  age  of  twenty-one  years,  without  having  been 
married,  to  the  other  undivided  moiety  of  the  trust  funds, 
subject  and  without  prejudice  to  the  trusts  and  pro- 
visoes of  the  indenture  of  settlement  of  the  27th  July, 
1826;  and  reciting  that  upon  the  treaty  for  the  said 
marriage  of  the  Plaintiff  and  Emily  his  wife,  it  was 
agreed,  that  the  Plaintiff  should  settle  the  10,000/.  so 
appointed  to  him,  as  also  all  other  his  part,  share  and 
interest,  as  well  vested  as  contingent,  of  and   in  the 

several 
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I860.  several  trust  funds,  upon  the  trusts  and  in  manner,  and 
subject,  as  regarded  the  said  contingent  interest,  to 
such  exception  thereout  as  thereinafter  expressed  con- 
cerning the  same,  the  Plaintiff  then  assigned  to  the 
trustees  all  that  the  sum  of  10,000/.  to  which,  under  the 
appointment,  he  was  entitled,  and  all  other  the  part, 
share  and  interest  whatever,  as  well  vested  as  con- 
tingent, of  the  Plaintiff  of  and  in  as  well  the  last-men- 
tioned trust  fund  or  residue  as  the  several  other  trust 
funds  comprised  in  the  said  settlement  of  27th  July, 
1826  (except  the  sum  of  2,000/.  out  of  the  contingent 
share  and  interest  thereby  assigned),  to  hold  the  said 
trust  moneys,  part,  share  and  interest,  as  well  vested  as 
contingent,  and  all  and  singular  other  the  premises 
(except  as  aforesaid)  unto  the  trustees,  subject  to  the 
life  interest  of  Maria  Charlotte  Childers,  and  subject 
also,  as  regarded  the  said  contingent  interest,  to  the 
proviso  thereinafter  contained,  upon  the  trusts  therein 
declared.  And  it  was  thereby  declared,  that  if  the  moiety 
of  the  trust  funds  comprised  in  the  settlement  of  27th 
July,  1826,  to  which  the  Plaintiff  was  so  contingently 
entitled  as  aforesaid,  should,  by  the  death  of  the  said 
Louisa  Charlotte  Eardley  Childers  under  the  age  of 
twenty-one  years,  without  haviug  been  married  or  other- 
wise, devolve  to  or  vest  in,  or  but  for  this  present  proviso 
would  vest  in,  the  Plaintiff,  then  and  in  such  case,  so 
much  of  the  same  moiety  or  contingent  share  as  should 
amount  to  2,000/.  sterling  should  belong  to  the  Plaintiff 
for  his  absolute  use. 

Louisa  Charlotte  Eardley  Childers  attained  the  age 
of  twenty-one  years,  and  died  in  March,  1852,  without 
having  ever  been  married. 

By  an  indenture  dated  the  11th  of  March,  1858, 
Maria  Charlotte  Childers  appointed  that,  from  and  after 

her 


Childbrs 

V. 
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her  death,  all  the  funds  subject  to  the  trusts  of  her        I860, 
marriage  settlement,  over  which  no  power  of  appoint- 
ment had  theretofore  been  exercised/  should  go  to  and 
be  held  in  trust  for  the  Plaintiff  absolutely.  Eardlet. 

Maria  Charlotte  Childers  died  in  February,  I860, 
and  this  suit  was  instituted  by  Hugh  C  E.  Childers  to 
have  the  rights  of  all  parties  ascertained  and  declared. 
The  trustees  of  the  Plaintiff's  settlement  insisted  that 
the  whole  fund,  consisting  of  14,800/.  and  8,299/., 
secured  on  mortgage  (except  the  2,000/.  reserved  to  the 
Plaintiff),  was  subject  to  the  trusts  of  the  settlement 

Mr.  22.  Palmer  and  Mr.  Hobhouse,  for  the  Plaintiff, 
argued  that  that  part  of  the  trust  funds  which  had  been 
appointed  by  the  deed  of  1858  did  not  pass  by  the 
settlement  of  1850.  That  the  recitals  in  the  latter  deed 
shewed  that  the  intention  was  to  settle  only  the  share 
to  which  the  Plaintiff  was  contingently  entitled  in  the 
event  of  the  death  of  his  sister  under  the  age  of  twenty- 
one  years  without  having  been  married.  That  the 
general  words  in  the  operative  part  must  be  modified  in 
their  operation  by  the  recitals  shewing'  the  intention 
of  the  parties,  and  that,  in  fact,  the  share  taken  under 
the  subsequent  appointment  in  1858  could  not  be  con- 
sidered as  a  contingent  share  or  interest  of  the  Plaintiff 
in  1850.  They  also  pointed  out  that  the  share  or  interest 
appointed  might  have  been  subject  to  such  conditions 
as  to  make  it  impossible  or  unreasonable  to  settle  it,  and 
that  the  2,000/.  was  only  reserved  to  the  Plaintiff  in 
one  particular  event,  which  was' not  that  which  had 
happened.  They  cited  Tayleur  v.  Dickenson  (a))  Smith 
v.  Osborne  (ft). 

Mr.  Selwyn  and  Mr.  Walker  for  the  trustees  of  the 

settlement 

(a)  1  Ri/if.  521.  (6)  6  H.rfL.  Ca$.  375. 

vol*.  XXVIII— iv.  u  u 


CASES  IN  CHANCERY. 

settlement  of  1850.    The  recital  shews  that  the  agree- 
ment was  to  settle  the  10,000/.,  and  "all  other  his  part, 
v.  share  and  interest,  as  well  vested  as  contingent/'  in  the 

Bardlet.  trugt  fun(j^  anj  the  operative  part  is  in  the  terms.  The 
part  in  question  was  an  interest  to  which  he  was  entitled 
contingently  on  his  mother's  executing  an  appointment 
in  his  favor,  and  therefore  became  subject  to  the  trusts 
of  the  settlement    They  cited  Re  Owen's  Trust  (a). 

Mr.  G.  Lushington,  for  the  trustees  of  the  settlement 
of  1826. 

Mr.  Hobhouse  in  reply.  This  was  not  a  contingent 
interest,  but  a  mere  possibility,  like  the  interest  of  an 
expectant  heir. 

The  Master  of  the  Rolls. 

July  10.  On  looking  over  the  settlement,  which  is  very  peculiar, 

I  am  of  opinion  that  the  construction  put  on  it  by  the 
Plaintiff  is  the  right  one,  and  that  which  was  intended 
by  the  parties  to  the  deed.  Their  intention  was,  to  deal 
with  two  funds,  a  vested  fund  and  a  contingent  fund  ;  the 
vested  fund  was  that  which  had  been  appointed,  and  the 
contingent  fund  was  that  portion  to  which  the  Plaintiff 
would  become  entitled  in  the  event  of  his  sister  dying 
under  twenty-one  without  having  been  married.  I  do 
not  think  that  the  additional  words,  "all  other  his  part, 
share  and  interest  whatever,  as  well  vested  as  con- 
tingent," though,  in  one  sense,  they  would  include 
everything,  do,  on  the  fair  construction  of  the  settle* 
ment,  and  taking  the  recitals  and  operative  part  together, 
mean  more  than  the  10,000/.,  and  that  which  he  might 
obtain  contingently  by  the  death  of  his  sister  under 
twenty-one  and  unmarried. 

I  will  make  a  declaration  to  that  effect. 

(«)  1  Jur.  N.  S.  1069. 
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In  re  CHAMBERS. 
In  the  Matter  of  THE  SETTLED  ESTATES  ACT. 

Jufy2\. 

TTNDER  the  will  of  Robert  Chambers,  dated  in  1849,  Under  the 
^      Robert  Phillips  Chambers  was  tenant  for  life  of  Aect  (19  &  20* 
three  several  plots  of  freehold  land  at  Kingston»upon-  Vtct-  c- 12°)» 

mt  s^     *  11  1  •  1    «      1      1  1         ^ic  Court  will 

Thames.    Owing  to  the  changes  which  had  taken  place  not  authorize 

in  the  neighbourhood.it  had  become  highly  desirable  llie?al2  of* 
.  portion  of  the 

that  building  leases  should  be  granted  of -these  plots;  estate,  for 

but  the  will  contained  no  power  to  grant  such  leases.  ["makMhe^ 

One  of  the  plots  of  land  in  question,  containing  about  necessary 

twenty-one  acres,  had  a  frontage  of  1,076  feet  upon  the  building  land; 

high  road  from  Leatherhead  and  Epsom  to  Kingston-  b.llt  *  w,lU  au" 
0  .  .  thonze  leases 

upon-Thames,  and  was   let   upon  a  lease,  expiring  at  on  the  terms 

Michaelmas,  1860,  at  an  annual  rent  of  34/.  It  was  iS^7£ 
estimated,  that  by  letting  the  land  fronting  the  road  to  roads. 
a  sufficient  depth  upon  building  leases,  ground  rents 
amounting  to  about  100/.  a  year  would  be  obtained  for 
about  five  acres,  and  that  the  remaining  sixteen  acres, 
let  at  the  same  rate  per  acre  as  at  that  time,  would 
produce  26/.  8*.  per  annum,  and  that  thereby  the  in- 
come would  be  increased  to  the  extent  of  92/.  8s.  But 
that  if  roads  were  laid  out  on  the  sixteen  acres,  so  as 
to  make  the  rest  available  for  building  purposes,  an 
increase  of  yearly  income,  amounting,  in  all  probability, 
to  300/.,  would  be  produced. 

Under  these  circumstances,  Robert  Phillips  Chambers 
presented  his  petition  under  the  Leases  and  Sales  of 
Settled  Estates  Act  (19  &  20  Vict.  c.  120),  stating  the 
above  facts,  and  asking  for  authority  to  grant  building 
leases  of  these  pieces  of  land,  or  of  such  part  or  parts 

uu2  thereof 
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thereof  as  should  be  right,  and  to  make  preliminary  con-  . 

tracts  to  grant  such  leases,  and  for  the  sale  of  a  sufficient 

part  of  such  land  to  pay  the  costs  and  expenses  of  and 

incident  to  the  application,  including  the  expenses  of 

EstateVa^ct  an<*  inc*dent  t0  ^e  lftying  out  aiM*  making  roads. 

Mr.  Southgate,  in  support  of  the  petition,  observed, 
that  builders  would  not,  as  a  rule,  take  leases  of  land 
of  this  description,  unless  proper  provisions  were  made 
for  making  good  roads,  and  he  argued,  that,  under  the 
14th  section  of  this  act,  the  Court  was  fully  empowered 
to  make  the  order  now  asked. 

Mr.  Elder  ton  and  Mr.  R.  Horton  Smith,  for  parties 
entitled  in  remainder  under  the  will  of  Robert  Chambers, 
submitted  the  question  to  the  Court. 

The  Master  of  the  Rolls. 

I  cannot  grant  that  part  of  the  prayer  of  the  petition 
which  asks  for  a  sale  of  part  of  the  estates  for  the  pur- 
pose of  raising  suffioient  money  to  make  the  proposed 
roads.  The  effect  of  such  an  order  would  be,  that 
applications  would  be  made  to  sanction  the  sale  of  a 
portion  of  the  estate  for  the  purpose  of  making  per- 
manent improvements  on  the  rest.  I  have  no  power  to 
make  such  an  order,  but  I  will,  however,  give  every 
direction  to  facilitate  the  making  of  these  roads,  short 
of  selling  any  portion  of  the  property  for  that  purpose. 
For  example,  I  will  allow  leases  to  be  granted  in  con- 
sideration of  the  lessees  undertaking  to  make  them. 

[Mr.  Southgate  asked,  that  the  leases  and  agreements 
for  leases  might  be  referred  for  settlement  to  Chambers 
with  the  largest  possible  discretion.  He  cited  Re  Hem- 
ingway (a).] 

(a)  7  W.  B,  279. 
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The  Master  of  the  Rolls  :  You  may  take  the  order        I860. 

in  that  form.  ^v^/ 

In  re 
Chambers. 

Abstract  of  Ordrr.  In  re 

Tiib  Settled 
The  Court  "  being  of  opinion  that  it  is  proper  and  consistent  with  Estates  Act 
a  due  regard  to  the  interests  of  all  parties  entitled  or  to  become  entitled 
under  the  will  of  Robert  Chambers,  ihe  testator  in  the  petition  named, 
that  building  leases  of  three  several  plots  of  laud  in  the  petition  men- 
tioned, situate  in  the  parish  of  Kingilon-vpon-Thattiei,  in  the  county 
of  Surrey,  for  any  term  not  exceeding  ninety-nine  years  (being  part  of 
the  settled  estates  comprised  in  the  will  of  the  said  Robert  Chambers) 
should  be  authorized,  upon  the  conditions  prescribed  by  the  act  of 
parliament,  his  Honor  doth  order,  that  preliminary  contracts  to  grant 
leases  of  the  said  three  several  plots  of  land  situate  in  the  said  parish 
of  Kingston-upon-Thames,  or  of  any  part  thereof,  subject  to  the  pro- 
visions and  restrictions  in  the  act  contained,  be  made  and  such  leases 
granted ;  but  such  preliminary  contracts  and  leases  are  to  be  on  such 
terms  and  conditions  and  stipulations  as  shall  be  approved  by  the 
Judge.  And  it  is  ordered,  that  the  costs  and  expenses  of  the  Peti- 
tioner and  Respondents  of  and  incident  to  this  application  be  taxed  by 
the  Taxing  Master,  and  be  raised  and  paid  as  the  Judge  shall  direct. 
And  it  is  ordered,  that  this  order  be  endorsed  on  the  probate  of  the 
will  of  Robert  Chambers."— Reg.  Lib.  1860,  A.,  1946. 
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1860. 


July  23. 

A  testator  be- 
queathed stock 
to  bis  aunt 
for  life,  and, 
after  her 
death,  to  bis 
father,  "  and, 
in  case  of  his 
death,  then  to 
devolve  on  his 
brothers  and 
sisters  or  their 
representa- 
tives."    The 
father  and  two 
brothers  pre- 
deceased the 
aunt.     Held, 
that  the 
"death"  of 
the  father 
meant  death 
in  the  life  of 
the  tenant  for 
life ;  that  the 
brothers  and 
sisters  who 
survived  the 
aunt,  and  the 
representatives 
of  those  who 
predeceased 
hrr,  were  en- 
titled to  the 
stuck. 

Secondly,  that 
"  representa- 
tives" meant 
executors  or 
administra- 
tors, and  not 
next  of  kin, 
and  that  they 
took  as  trus- 
tees, and  not 
beneficially. 


Re  HENDERSON. 

npHE  testators  will,  so  far  as  it  is  necessary  to  state 
■*-      it,  was  as  follows  : — 

"  I  give  and  bequeath  to  my  dear  aunt  Mrs.  Elizabeth 
Van  Sprang,  for  her  sole  use  and  benefit,  during  her 
lifetime,  the  whole  of  the  interest  arising  from  my  share 
in  the  capital  joint  stock  of  the  East  India  Company. 
I  direct  that,  after  her  death,  the  principal  of  the  said 
stock  should  be  made  over  and  belong  to  my  dear  father 
William  Henderson,  and  in  case  of  his  death,  then  to  de- 
volve on  my  brothers  and  sisters  or  their  representatives." 

The  testator  died  in  1824,  possessed  of  1,000/.  East 
India  stock. 

The  testator  had  three  brothers,  viz.,  Joseph,  Benjamin 
and  William,  and  one  sister  Catherine. 

The  testator's  father  died  in  1825,  William  died  in 
1826,  Benjamin  died  in  1854,  and  the  tenant  for  life, 
Mrs.  Sprang,  died  in  1860,  and  Joseph  and  Catherine 
survived  her ;  whereupon  the  question  arose  as  to  whom 
the  East  India  stock  belonged.  This  was  a  petition  of 
Joseph  to  have  the  rights  of  the  parties  to  the  East  India 
stock  ascertained. 

Mr.  Dkhinson,  for  the  Petitioner,  argued,  that  the 
father,  who  had  died  in  the  life  of  the  tenant  for  life,  did 
not  acquire  a  vested  interest.  Secondly,  that  the  word 
"  representatives"  meant  legal  personal  representatives, 
and  that  they  took  the  stock  by  substitution,  as  part  of 

the 


Re 
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the  estate  of  their  testator.  [  The  Master  of  tlte  Rolls  : 

In   those  cases   I  have  always   considered   the  word 

"  representatives"  as  the  same  as  legal  personal  repre-    Hendbrson. 

sentatives  or  as  executors  and  administrators,  and  that 

they  take  the  bequest  as  part  of  the  estate  of  the  person 

whom  they  represent.] 

Thirdly,  that  those  alone  of  the  brother  and  sister 
who  were  living  at  the  death  of  the  tenant  for  life  took 
Ihe  fund  between  them.  He  cited  Edwards  v.  Ed- 
wards (a) ;  Home  v.  Pillans  (&);  King  v.  Cleaveland(c); 
Long  v.  Watkinson  (d) ;  Daniel  v.  Dudley  (c). 

Mr.Z/oydand  Mr.  Torriano,  for  Catherine,  contended 
that  the  respective  one-fourth  shares  of  William  Hen- 
derson  the  younger  and  Benjamin  Henderson  did  not 
pass  to  their  respective  legal  personal  representatives, 
but  to  their  respective  next  of  kin  either  living  at  their 
respective  deaths  or  at  the  death  of  Mrs.  Van  Sprang. 

They  cited  Baines  v.  Ottey  (/) ;  In  re  Crawford's 
Trusts  {g). 

Mr.  Selwyn  and  Mr.  Young,  for  the  father's  represen- 
tatives, argued,  that  the  father  took  a  vested  interest  on 
the  testator's  death,  which  was  transmissible  to  his  re- 
presentatives notwithstanding  his  death  in  the  lifetime  of 
Mrs.  Van  Sprang.  That  the  gift  over,  "  in  case  of  her 
death/'  had  reference  to  his  death  in  the  lifetime  of  the 
testatrix,  and  was  intended  to  prevent  a  lapse.  That 
this  case  differed  from  Edwards  v.  Edwards,  there  being 
an  absolute  vested  gift  to  the  father  in  remainder,  subject 

to 

(a)  15  Beav.  357.  (e)  1  Phill.  1. 

(6)  2  Myl.  *  K.  15.  (/)  1  Myl.  $  K.  465. 

(c)  26  Beav.  26.  (g)  2  Drew.  230. 
(</)  17  Beav.  471. 
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to  the  life  estate.    That  therefore  the  East  India  stock 
now  formed  part  of  the  estate  of  the  father.     They 
Hbnderson.    cited  JPatter  ?.  Jfa«i(a);  Adams  v.  Robarts(b);  Kirby 
v.  Potter  (c)\  Ashburner  v.  Macguire(d). 


The  Master  of  the  Rolls. 

As  the  testator's  father  predeceased  his  aunt,  I  think 
that  the  East  India  stock  went  over  to  the  testator's 
brothers  and  sisters  or  their  representatives,  as  a  class, 
composed  of  the  surviving  brothers  and  sisters  and  the 
representatives  of  those  deceased.  I  am  of  opinion  that 
the  word  "  representatives"  means  legal  personal  re- 
presentatives! they  cannot  take  beneficially,  unless  there 
be  words,  as  in  Baines  v.  Ottey  and  King  v.  Cleave* 
land,  which  renders  it  impossible  so  to  hold,  otherwise 
they  take  the  bequest  as  trustees,  and  hold  it  as  part  of 
the  estate  which  the*y  represent. 

The  consequence  is,  that  the  fund  is  divisible  into  four 
parts,  one  belongs  to  the  Petitioner,  one  to  the  sister  and 
the  other  two  fourths  must  be  paid  to  the  representatives 
of  Benjamin  and  William  respectively,  who  will  hold 
them  as  part  of  the  estate  of  the  testator,  whom  they 
represent. 

(a)  1  Jac.  SfW.l.  (c)  4  Yet.  748. 

(b)  25  Beav.  658.  (rf)  2  Bro.  C.  C.  108* 
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GROSVENOR  v.  SHBRRATT.  July  18|19|23. 

npHE  object  of  this  suit  was  to  set  aside  a  mining  A  mining 

lease  granted  by  the  Plaintiff.  by  ^person 

two  years  after 
Daniel  Wilshaw  died  in  1848.      By  his  will  he  gave  ™2$**** 
a  small  legacy  to  his  daughter  Elizabeth,  and  he  ap-     ,A  young 
pointed  his  widow  and  Henry  Sherratt  and   Thomas  afteV  sheVam™ 

Johnson  trustees  and  executors  of  his  will.    The  tes-  of  age,  granted 
,  .  .....  a  mining  lease, 

tator  s  property  was  not  in  question  in  this  suit.  as  to  part  of 

the  property  in 

On  the  testator's  death,  his  daughter,  Elizabeth  WiU  l™*^;™d 

shawy  became,  under  the  will  of  her  great  uncle,  seised  reversion,  to 

in  fee  in  possession  of  an  estate  called  The  Bent,  and  in  in.]aw  an<] 

reversion  expectant  on  the  death  of  her  mother  of  an  uuc,e»  *!* tno  , 
,r        f        .      „„  ...         .      suggestion  and 

estate  at  Newchapel.     lhese  estates  contained  minerals,  advice  of  her 

father's  ex- 

Elizabeth  Wilshaw,  who  was  an  infant  at  her  father's  ^{"^i. 

death,  attained  her  age  of  twenty-one  in  April,  1856.  pendent  ad- 

vice      1'hreo 

Soon  after,  on  the  18* h  of  March,  1857,  she  was  in-  months  aftcr- 

duced  by  her  father's  executor,  Mr.  Henry  Sherratt,  to  warc,8» lhe  ex~ 

.   .        ,  -    ,  .         ,  tit  ecutorwas 

grant  a  mining  lease  of  the  minerals  under  both  pro-  taken  into 

perties  to  Thomas  Sherratt  (the  son  of  Henry  Sherratt  ^"^h£. 

and  who  had  married  her  sister)  and  John  Betteley  (her  sees.    It  ap- 

uncle).    The  lease  was  for  twenty-one  years,  to  com-  apSfcatioiw  of 

mence  immediately  as  to  the  property  in  possession,  other  persons 
.  M  »       i       i      *  i_  .i  .i      to  become  les- 

and  to  commence  on  the  death  of  her  mother  as  to  the  sees  had  been 

reversionary  property.     The  lease  empowered  the  lessee  dl8COunte- 
-   ■      ■       J  '  nanced,  and 

to  concealed 
from  the 
knowledge  of  the  lady.     Held,  that  to  support  the  lease  in  equity,  the  lessees  were 
bound  to  shew,  that  no  better  terms  could  have  been  obtained ;  that  the  grantor  had 
the  fullest  information  on  the  subject ;  that  she  had  separate,  independent  and  disin- 
terested advice,  and  that  she  had  deliberately  and  intentionally  made  the  grant;  and 
the  lessees  having  failed  in  proving  this,  the  lease  was  cancelled. 
-    A  reversionary  sale  and  a  grant  of  a  reversionary  lease  stand  on  the  same  principles. 

Dates. 
Jpril,  1856.  Plaintiff  attained  twenty-one.  I  Oct.   1858 .  Plaintiff's  marriage. 
Mur.  1857 .  Lease.  Mar.  1859 .  Bill  filed. 


Grosvenor 

V. 

Sherratt. 
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to  relinquish  it  on  twelve  months'  notice,  and  the  terms 
were  alleged  to  be  iu  other  respects  unusual  and  impro- 
vident. 

The  lease  was  prepared  by  Thomas  Sherratt,  who  was 
a  solicitor,  and  Miss  Elizabeth  WilsJiaw  had  no  other 
professional  or  other  advice  and  assistance  on  the  occa- 
sion except  that  of  Mr.  Henry  Sherratt. 

Mr.  Henry  Sheiratt  was  not  only  the  executor  of  her 
father,  but  (as  the  Court  held)  was  "  a  gentleman  in 
whom  she  placed  the  greatest  confidence,  whose  judg- 
ment she  esteemed  and  whose  opinion  she  followed." 

In  July,  1857,  Henry  Sherratt  entered  into  partner- 
ship with  Thomas  Sherratt  and  John  Beiteley  in  the 
mines  comprised  in  the  lease. 

Elizabeth  Wilshaw  became  dissatisfied  with  the  lease, 
and  it  was,  with  her  concurrence,  submitted  for  the 
perusal  of  a  Mr.  Wood,  an  experienced  gentleman,  who 
said,  "  that  as  far  as  he  could  see,  the  lease  was  a  fair 
and  reasonable  one,  and  that  he  thought  the  prices  fixed 
were  quite  high  enough  for  the  then  ironstone  found  at 
Newchapel" 

In  October,  1858,  Elizabeth  Wilshaw  married  Mr. 
Grosvenor,  and  they  filed  the  bill  in  March,  1859,  to 
set  aside  the  lease. 

It  was  proved  that  two  offers  had  been  made  to  Henry 
Sherratt  by  other  parties  to  become  lessees  of  the 
mines,  but  which  he  had  discouraged,  and  that  he  had 
not  communicated  the  fact  to  Elizabeth  Wilshaw. 

Mr.  22.  Palmer  and  Mr.  Jessell  for  the  Plaintiff. 

Mr, 
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Mr.  Lloyd  and  Mr.  Soulhgate  for  the  Defendants.  1860. 


Cooke  v.  Lamotte  (a) ;  Hoghton  v.  Hoghton  (£) ;  Duke    Grosvenor 
of  Leeds  v.  Earl  of  Amherst  (c).  Shbrratt. 


The  Master  of  the  Rolls. 

In  this  case  I  must  read  the  evidence,  but  from  the      July  19. 
impression  I  have  formed,  it  appears  to  me  that  this 
lease  cannot  be  supported. 

Persons  in  the  situation  of  the  Defendants  as  re* 
gards  a  vendor  or  lessor  (which  is  the  same  thing)  put 
themselves  in  a  position  in  which  it  is  almost  impos- 
sible to  support  such  a  transaction  as  this,  unless  the 
persons  with  whom  they  have  been  dealing  wish  it  to 
stand. 

Here  a  young  lady  of  the  age  of  twenty-two  grants 
a  lease  to  her  brother-in-law  and  her  uncle,  at  the 
suggestion  of  a  gentleman  who  acted  as  her  trustee, 
and  in  whom  she  placed  the  most  perfect  and  implicit 
confidence.  Of  course  the  obligation  falls  on  them  to 
shew  that,  by  no  possibility,  could  more  be  obtained. 
As  to  the  reference  to  Mr.  Wood,  it  is  clear  there  was 
no  point  in  issue  between  the  Plaintiff  and  the  De- 
fendant, in  the  ordinary  sense  of  the  term,  by  which 
they  are  to  be  bound  by  his  decision  upon  the  subject. 
They  merely  ask  him  if  it  was  a  fair  lease ;  he  said  it 
was;  and  the  evidence  shews  that  fourteen  or  fifteen 
other  persons  say  the  same  ,thing.  But  that  will  not 
support  it  in  this  Court,  unless  you  also  shew,  that  by  no 
possibility  could  more  have  been  obtained  for  it.  And 
at  the  very  time  when  this  lease  was  obtained  from  this 
young  lady,  there  had  been  not  only  an  application  made 

two 

(o)  15  Bcav.  234.  (h)  15  Beav.  278.  (c)  2  Phill.  llf. 


Grosvenor 

V. 
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years  before,  but  two  applications  in  the  very  same  year, 
for  the  purpose  of  taking  this  lease,  and  the  Defendants 
do  not  even  ask  these  persons  what  they  would  give  or 
Sherratt.  ascertain  what  they  could  obtain  from  them.  The  De- 
fendants put  themselves,  practically,  in  an  impossible 
condition.  The  object  of  the  lessor  is  to  get  the  highest 
price  possible  for  the  lease,  and  the  object  of  the  lessee 
is  to  obtain  it  on  the  lowest  possible  terms ;  and  it  is  not 
sufficient  for  the  lessee  to  say,  in  the  confidential  situa- 
tion of  near  relations,  "  I  will  do  what  is  fair  between  the 
parties."  The  only  way  to  support  the  lease  is  to  shew 
that  by  no  possibility  could  more  have  been  obtained. 

I  think  I  should  not  do  right  to  decide  this  case 
without  carefully  reading  the  evidence,  and  I  will  men- 
tion it  on  Monday. 

With  respect  to  what  was  said  regarding  the  delay,  I 
have  been  watching  carefully  for  any  evidence  to  shew 
that  this  mine  had  turned  out  a  remarkably  valuable 
one,  and  that  the  attempt  was  made  to  set  aside  the 
lease  after  the  value  had  been  discovered.  That  is 
what  the  Court  will  not  allow  to  be  done ;  a  person  is 
not  at  liberty  to  watch  the  effect  of  working  a  mine 
to  see  what  the  result  may  be,  and  then  seek  to  set 
aside  a  lease  of  it  if  it  turns  out  valuable. 


The  Master  of  the  Rolls. 

July  23.  In  my  opinion,  there  is  no  question  as  to  the  decree 

I  ought  to  make  in  this  case. 

On  reading  through  the  evidence,  I  entertain  a 
strong  opinion  upon  the  subject.  The  Plaintiff,  who 
is  a  young  lady  of  twenty-two  years  of  age,  and  is 
entitled  to  certain  property  in  possession  in  fee  simple, 
and  to  certain  other  property  in  reversion  in  fee  simple, 

was 
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was  persuaded  by  a  friend  of  her  father,  who  was  his  1860. 
executor,  an*  a  gentleman  in  whom  she  placed  the 
greatest  confidence,  whose  judgment  she  esteemed,  and 
whose  opinion  she  followed,  to  grant  a  lease  of  minerals, 
of  the  one  in  possession  for  twenty-five  years,  and  of 
the  other  in  reversion  for  twenty-one  years,  to  her 
brother  in  law  and  her  uncle,  her  brother  in  law  being 
the  son  of  the  person  in  whom  she  placed  this  confi- 
dence. The  evidence  shews  that  she  knew  nothing  of  the 
matter,  that  she  consulted  no  one,  and  that  she  trusted 
implicitly  to  Mr.  Henry  Sherratl.  It  appears  from  the 
evidence,  that  a  month  after  she  had  done  so,  she 
became  dissatisfied,  and  that  she  complained,  and  that 
she  was  persuaded  to  do  nothing  in  the  matter,  relying 
again  on  the  same  Mr.  Henry  Sherrait.  This  time  the 
lessees  got  a  friend  of  theirs,  Mr.  Wood,  to  say  that 
the  terms  of  the  lease  were  fair;  she  went  reluctantly 
to  him,  she  heard  what  he  said,  but  she  relied  entirely 
on  Mr.  Henry  SherratL  She  had  no  advice,  no  person 
acted  for  her,  and  it  is  obvious,  the  lessees  might  have 
obtained  from  her  any  terms  they  thought  fit, 

I  will  however  do  them  the  justice  to  say,  that  I 
believe,  and  my  belief  is  founded  on  a  careful  perusal  of 
the  evidence,  that  they  intended  to  act  fairly  by  her, 
and  that  being  desirous  to  get  the  lease  for  themselves, 
they  settled  the  terms  of  it  at  what  they  thought  would 
be  fair,  as  between  herself  and  the  lessees,  and  such  as 
they  supposed  any  person  desirous  to  take  the  property 
would  give.  But  this  is  not  enough.  She  was  entitled 
to  have  the  utmost  that  could  have  been  got,  not  what 
they  thought  or  what  any  indifferent  person  thought 
would  be  fair  between  the  parties.  Accordingly,  the 
whole  of  the  evidence  of  fouiteen  or  sixteen  gentlemen, 
stating  that  the  terms  are  fair,  and  that  these  are  usual 
terms,  and  such  as  property  of  that  description  would 

be 


Grobvenor 
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I860.        be  let  for  in  that  neighbourhood,  amounts,    in   my 
opinion,  literally  to  nothing.    Two  persons  are  found 
V.  who  say  they  would  have  given  more,  and   that  the 

Sherratt.     minerals  are  worth  more,  but  even  if  not,  she  was  en- 
titled to  the  most  that  could  have  been  got  for  them. 

What  makes  the  matter  worse,  on  the  part  of  the 
Defendants,  is,  that  previous  to  the  lease  being  granted, 
offers  known  to  them  had  been  made  by  other  persons 
to  take  a  lease  of  these  very  minerals,  which  they  re- 
jected, without  informing  the  Plaintiff  of  them,  and  with- 
out inquiring  what  the  applicants  were  willing  to  give. 
That  the  lease  was  taken  by  the  Defendants  merely  as 
a  profitable  speculation  is  shewn  by  the  fact  that  the 
lessees  were  not  miners,  or  conversant  with  that  species 
of  business,  and  that  in  less  than  six  months  they  took 
into  partnership  with  them  to  work  these  mines  the 
very  gentleman  through  whom,  by  reason  of  the  un- 
bounded confidence  placed  in  him  by  the  Plaintiff,  they 
had  been  able  to  obtain  this  lease. 

There  really  appears  to  be  no  defence  to  the  case. 
The  reversionary  lease  of  the  property,  to  which  the 
Plaintiff  will  become  entitled  on  the  death  of  her  mother, 
obviously  could  not  stand  for  a  moment,  whatever  were 
its  terms,  if  the  Plaintiff  declined  to  be  bound  by  it, 
any  more  than  if  it  had  been  a  sale  of  a  reversion,  and 
a  lease  is,  in  fact,  a  sale  pro  tanto,  and  this  lease  is 
taken  from  a  reversioner,  within  a  year  or  a  little  more, 
of  her  attaining  her  majority. 

The  case  raised  by  the  Defendant,  that  the  Plain- 
tiff confirmed  the  lease  by  the  transaction  with  Mr. 
Wood,  in  my  opinion  only  makes  the  matter  worse. 
She  was  dissatisfied  with  the  lease  she  had  granted,  and 
they  get  a  friend  of  theirs,  who  understands  such  mat- 
ters, and  who  says,  probably  very  sincerely,  that  the 

terms, 


SflERRATT. 
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terms,  in  his  opinion,  are  fair,  as  indeed  many  other       I860, 
persons  have  said ;   but  which  is  a  perfectly  different     J^'~w' 

r  .  ill-  Grosvenor 

thing  from  saying,  that  no  one  would  have  given  any  v. 

more  for  it,  and  which,  moreover,  if  it  bad  been  said, 
would  not  have  been  correct,  and  the  incorrectness  of 
which  would  have  been  shewn  by  entertaining  the  offers 
already  made  by  the  former  applicants. 

The  defence  of  laches  also  wholly  fails.  If  the  Plain- 
tiff had  stood  by  till  the  mine  turned  out  to  be  profit- 
able, and  had  then  come  forward  to  endeavour  to  set 
aside  the  lease,  the  Defendants  might  have  been  entitled 
to  rely  upon  such  a  defence ;  but  this  is  not  so.  She 
has  been  dissatisfied  throughout,  and  her  mother  and 
her  stepfather  said,  that  she  had  been  induced  to  grant 
an  improvident  lease.  The  lease  is  executed  on  the  18th 
of  March,  1857,  and  the  bill  is  filed  on  the  23rd  of 
March,  1859,  that  is  to  say,  two  years  and  a  week 
afterwards.  As  usually  happens  in  these  cases,  it  is  filed 
in  a  few  months  after  her  marriage,  and  when  she  had 
really  become  independent  of  the  persons  who  had  in- 
duced her  to  grant  the  lease,  and  it  was  filed  before  the 
reversionary  part  of  the  property  demised  had  begun  to 
be  worked,  and  before  either  had  begun  to  be  made 
profitable. 

In  fact,  in  these  cases,  the  persons  who  take  the 
grant,whether  it  be  by  a  gift  or  a  sale,  or  a  lease  of  the 
property,  put  themselves  in  a  position,  which,  in  a  Court 
of  Equity,  makes  it  almost  impossible  for  them  to  suc- 
ceed. They  must  shew  that  the  grantor  had  the  fullest 
information  on  the  subject,  that  he  had  separate,  inde- 
pendent and  disinterested  advice,  and  that  knowing  all 
that  he  could  know,  and  having  the  fullest  information 
and  this  advice,  he  deliberately  and  intentionally  made 
the  grant.  Here  the  Plaintiff  did  not  know  that  any 
offers  to  take  a  lease  had  been  made  by  any  other  per- 
sons 
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I860,  sons  or  neighbouring  miners.  She  did 'not  know  what 
those  persons  were  willing  to  give ;  she  was  not  informed 
of  the  effect  which  the  reversionary  lease  of  the  property, 
Sherratt.  to  which  she  was  entitled  on  the  death  of  her  mother, 
would  have,  in  preventing  her  uniting  with  her  mother 
to  make  the  mines  under  it  immediately  productive,  in 
a  manner  beneficial  to  both,  if  such  an  occasion  should 
occur.  She  could  know  nothing  of  the  reversionary 
value  of  the  minerals;  but  the  lease  was  so  framed 
that  when  the  reversion  fell  in,  however  valuable  the 
minerals  might  be,  the  lessees  might  keep  them,  and, 
if  worth  nothing,  then,  according  to  the  terms  of  the 
lease,  they  might  give  them  up,  having  possibly  in  the 
meantime  worked  out  all  the  valuable  portions  of  the 
minerals  in  the  rest  of  the  property.  In  fact,  the 
Plaintiff,  knowing  nothing,  except  that  she  placed  un- 
bounded confidence  in  Mr.  Henry  Sherratt,  who  ob- 
tained, what  he  thought,  a  fair  lease  for  his  son,  granted 
this  lease;  but  which  turns  out  a  less  favorable  lease 
than  she  could  have  obtained  elsewhere. 

I  am  of  opinion,  therefore,  the  lease  must  be  set 
aside  and  be  delivered  up  to  be  cancelled.  The  De- 
fendants must  account  for  the  profits  of  the  mines,  if 
any,  produced  by  working.  The  Plaintiffs  must  give 
credit  for  and  repay  the  moneys  received  by  her  in  the 
shape  of  rent,  and  the  Defendants  must  be  allowed  all 
sums  they  have  laid  out  in  permanent  improvements  of 
the  property,  that  is,  in  making  it  more  valuable  for 
letting,  and  they  must  be  allowed  to  take  away  all  the 
moveable  stock  they  have  placed  on  the  premises,  or 
be  paid  for  it  at  a  valuation,  or  at  a  sum  to  be  agreed 
upon  between  the  parties. 

These  accounts  and  matters  must  be  settled  in  Cham- 
bers, in  case  the  parties  differ  about  the  same,  and  the 
Defendants  must  pay  the  costs  of  the  suit, 
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ABANDONMENT. 
See  Railway,  4,  5. 

ABATEMENT. 

See  Revivor. 

ACCOUNT. 
The  alteration  of  account-books  post 
litem  motam  is  a  most  serious  and 
reprehensible  circumstance.  Pole 
v.  Lea&ky  Leash  v.  Pole.  Page  562 
See  Solicitor,  1 . 

ACQUIESCENCE. 
See  Laches. 

Statute  of  Limitations,  2. 

ADMINISTRATION. 

See  Annuity,  2. 
Retainer. 

ADMINISTRATION  OF 

ASSETS. 

See  Retainer. 

vol.  XXVIII, 


AGENT.    . 

See  Principal  and  Aoent. 
Solicitor,  1. 
Trustee,  1. 

AGREEMENT. 
See  Lease,  2. 

AMENDMENT. 

See  Appearance. 

"AND"  construed  "OR." 

On  the  construction  of  a  will,  held 

that  the  word  "and"  could  not 

be    read    disjunctively  as   "or." 

Seccombe  v.  Edwards.      Page  440 

ANNUITY. 
1.  A  testatrix  directed  a  government 
annuity  to  be  purchased  for  an 
annuitant,  and  declared,  that  the 
annuitant  should  not  "  be  allowed 
to  accept  the  value  of  the  annuity 
in  lieu  thereof."     Held,  that  this 
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declaration  was  ineffectual,  and 
that  the  annuitant  was  entitled  to 
receive  the  purchase-money  in- 
stead of  the  annuity.  Stokes  v. 
Cheek.  Page  620 

2.  One  of  the  liabilities  of  a  tes- 
tator's estate  was  a  life  annuity. 
Held,  that  in  the  administration 
of  the  estate,  the  annuitant  was 
not  entitled  to  the  value  of  the 
annuity  in  a  gross  sum.  Yates  v. 
Yates.  637 

3.  The  periodical  payments  of  an 
annuity  for  which  the  testator  was 
liable,  held  payable  by  the  tenant 
for  life  and  remainderman  under 
his  will,  in  proportion  to  the  values 
of  their  respective  interests  in  the 
estate;  the  property  having,  for 
some  years,  been  unproductive. 
Ibid. 

APPEARANCE. 
A  Plaintiff  entered  an  appearance 
for  a  Defendant,  and  he  after- 
wards amended  his  bill.  Held, 
that  it  was  unnecessary  to  enter  a 
second  appearance,  but  that  the 
Defendant  being  served  with  the 
amended  bill,  his  time  to  demur 
or  put  in  a  voluntary  answer  ran 
from  the  time  of  such  service. 
Chceseborough  v.  Wright.  173 

APPORTIONMENT. 

A  testator  gave  a  house  and  800/.  to 
his  daughter  for  life,  and  after  her 
death  he  directed  500/.  to,  be  paid 
to  her  issue  ;  "  and  that  after  such 
payment,  the  remaining  part  of  the 
said  principal  800/.,  that  is  300/./' 


and  the  house,  should  revert  to  his 
"  next  lawful  heirs."  The  assets 
were  insufficient,  and  only  400/. 
was  paid  in  respect  of  the  legacy 
and  what  had  accumulated.  Held, 
that  the  legatees  of  the  500/.  had 
no  priority  over  the  legatees  of 
the  300/.,  and  that  the  fund  must 
be  apportioned  rateably  between 
the  two  legacies.  Haslemod  v. 
Green.  Page  1 

ASSENT. 
See  Good-will,  5. 

ASSIGNEE. 

See  Insolvency. 

ATTACHMENT. 

An  attachment  issued  against  De- 
fendants in  the  County  Palatine 
for  not  making  an  affidavit  of  do- 
cuments. The  sheriff,  after  cap- 
tion, let  the  Defendants  out  on 
bail,  they  having  filed  the  affidavit. 
The  sheriff  being  afterwards  or- 
dered to  return  the  writ,  made 
default,  and  on  a  motion  that  he 
should  return  the  writ  or  stand 
committed : — Held,  that  it  was 
not  competent  for  the  sheriff  to 
object  to  the  first  order,  on  the 
ground  that  it  ought  to  have  been 
directed  to  the  Chancellor  of  the 
County  Palatine  of  Lancaster  and 
not  to  the  sheriff;  and,  secondly, 
that  the  Court  would  not,  on  this 
occasion,  allow  him  to  enter  into 
the  merits,  to  shew  that  the  Plain- 
tiffs had  not  been  prejudiced  by  the 
irregularity,  but  that  a  return  must 
be  made.     Sugden  v.  Hall.      233 
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AUCTION. 

See  Sale  under  Court. 

AUTHORITY. 
See  Principal  and  Agent. 


BANKRUPT. 
See  Fraudulent  Preference. 
Revivor. 

BANKRUPTCY. 
See  Fraudulent  Preference. 
Insolvency. 

Order  and  Disposition. 
Revivor. 

BAPTISTS. 
The  trusts  declared  of  a  chapel  were 
"  for  the  use  and  benefit  of  a 
congregation  of  Particular  Bap- 
tists." The  congregation  were 
divided  as  to  the  doctrine  of  strict 
and  free  communion.  On  an  in- 
formation and  bill  to  restrain  the 
practice  of  free  communion  in  the 
chapel,  the  Court,  on  the  evidence, 
came  to  the  conclusion,  that  each 
congregation  of  Particular  Bap- 
tists had  a  right  to  regulate  its 
own  practice,  except  as  to  essential 
and  fundamental  doctrines  of  their 
faith.  That  the  doctrine  in  dis- 
pute was  not  one  of  that  character, 
but  was  an  open  question,  and  that 
the  majority  of  full  members  might, 
notwithstanding  a  contrary  usage 
since  1746,  alter  the  practice  in 
respect  of  communion,  and  adopt 
the  practice  of  free  communion 


or  o?  strict  communion,  as  they 
should,  from  time  to  time,  think 
fit  to  determine.  The  Attorney- 
General  v.  Gould*  Page  485 

BEQUEST. 

1.  A  testator  bequeathed  "his  10,000 
dollars  Indiana  5  per  cent,  stock.'1 
He  had,  prior  to  his  will,  possessed 
that  amount,  but,  at  that  time,  it 
had  been  changed  into  5,000  of 
that  stock,  some  2J  per  cent. 
Indiana  stock  and  some  canal 
stock,  all  of  which  he  retained 
until  his  death.  Held,  that  the 
5,000  dollars  alone  passed.  G illicit 
v.Gilliat.  481 

2.  When  a  testator  has  stock  which 
accurately  answers  the  description 
in  his  will,  though  different  in 
amount,  the  description  will  not 
be  extended  to  stock  of  a  different 
description.     Ibid. 

See  Will  and  its  references. 

BOARDERS. 

The  Court,  under  the  circumstances, 
refused  to  sanction  the  introduction 
of  a  clause  into  a  scheme  autho- 
rizing the  master  of  a  grammar 
school  to  take  boarders.  The 
Attorney-General  v.  The  Corpor- 
ation of  Gloucester.  438 
See  School, 

BREACH  OF  TRUST. 
1.  When  trust  funds  are,  without 
authority,  lent  to  traders,  with 
notice  of  the  trust,  and  employed 
in  their  business,  such  traders  are 
not  liable  to  account  to  the  cestuis 
que  trust  for  a  share  of  the  profits 
x  x  2 


670 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


of  the  business.  Stroud  v.  Gmyer 
Page  130 
2.  By  a  marriage  settlement,  the 
husband  assigned  a  policy  on  his 
life  to  trustees,  and  covenanted  to 
keep  it  up.  The  trustees  neglected 
either  to  obtain  possession  of  the 
policy  or  to  give  notice  to  the 
office,  and  the  policy  was  mort- 
gaged by  the  husband  and  after- 
wards sold  and  surrendered.  The 
husband  appearing  to  have  been 
in  insolvent  circumstances  and 
unable  to  keep  tip  the  policy,  and 
the  trustees  having  no  available 
funds  for  the  purpose : — Held,  that 
the  trustees  were  not  liable  for  the 
loss.  Hobday  v.  Peters.  (No,  3)603 
See  Trustee. 

BUILDING  SOCIETY. 
Some  property  was  mortgaged  to  a 
building  society,  and  afterwards 
to  A.  The  mortgagor  borrowed 
money  from  B.  to  pay  off  the 
building  society,  which  was  done 
on  the  4th  of  September,  and  a 
receipt  was  indorsed  on  the  mort- 
gage. Fourteen  days  afterwards, 
the  mortgagor  executed  a  new 
mortgage  to  B.  Held,  that  the 
legal  estate  vested,  under  the  6  & 
7  Will.  4,  c.  39,  in  A.  and  not  in 
B.    Prosier  v.  Rice.  68 

See  Legal  Estate. 


CAPITAL  AND  INCOME. 
See  Tenant  for  Life,  1. 

CHARGE. 
See  Husband  and  Wife,  3. 


CHARITY. 
See  Baptists. 

Boarders. 

Jewish  Charity. 

Mortmain. 

School. 

Usage. 

Visitor. 

CHILDREN. 
Gift,  after  a  previous  life  estate  to  C, 
to  the  children  of  W.  who  should 
be  living  at  the  death  of  the  tes- 
tator and  C.  Held,  that  a  child 
of  W .,  who  was  born  after  the 
death  of  the  testator  and  survived 
C,  was  included  in  the  class,  and 
took  a  share.  Fox  v.  Garrett. 
(No.  2.)  Page  19 

See  Class. 

Parent  and  Child. 

Vesting,  1,  2,  4. 

CLASS. 
A  testator  bequeathed  legacies  of 
"  500/.  a  piece  to  each  child  that 
may  be  born"  to  either  of  the 
children  of  my  brothers.  Held, 
that  the  class  included  only  the 
children  coming  into  esse  between 
the  date  of  the  will  and 'the  death 
of  the  testator,  and  that  children 
born  at  the  date  of  the  will  and 
those  born  after  his  death  (unless 
en  ventre  sa  mdre  at  that  period) 
were  excl uded.  Townsend  v.  Early. 

429 
See  Children. 

Survivorship,  1,  2,  5. 

CLERK. 
A  mortgagor  consulted  a  solicitor, 
who  turned  her  over  to  his  clerk 
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to  assist  her  gratuitously.  The 
clerk,  by  reason  of  information 
derived  during  such  employment, 
bought  up  the  mortgage  for  less 
than  half  the  amount.  Held,  that 
he  was  a  trustee  of  the  benefit  for 
the  mortgagor.  Hobday  v.  Peters. 
(No.  1.)  Page  349 

COMPANY. 

See  Official  Manager. 
Winding-up. 

COMPOSITION  WITH  CRE- 
DITORS. 
See  Creditors'  Deed. 

CONDITIONS  OF  SALE. 

1.  Where  conditions  of  sale  are  not 
drawn  bond  fide,  but  are  intended 
to  cover  difficulties  arising  from 
facts  uncommunicated,  they  will 
not  preclude  the  purchaser  from 
taking  the  objection.  Jackson  v. 
Whitehead.  154 

2.  A  testator,  having  a  leasehold, 
bequeathed  his  residue  to  his 
widow  for  life,  and  afterwards  to 
two  trustees  for  sale  ;  he  appointed 
hig  widow,  and  the  two  trustees, 
his  executors.  The  widow  re- 
mained in  possession  twenty-three 
years,  and  after  her  death  the 
executrix  of  the  surviving  trustee 
sold  the  property,  subject  to  a  con- 
dition of  sale,  that  the  purchaser 
should  admit  the  assent  of  the 
executors  to  the  bequest  of  the 
leaseholds  to  the  trustees.  Held, 
that  such  a  condition  was  valid, 
although  the  vendor  did  not  state 
that  the  administratrix  de  bonis  non 


claimed    to    have   the  power    of 

selling.      Jackson    v.   Whitehead. 

Page  154 

CONSIDERATION. 

See  Voluntary  Settlement. 

CONSTRUCTION. 
See  General  Words. 

Will  and  its  references. 

CONTRACT. 

See  Purchase  by  Trustee. 
Sale  under  Court. 
Settlement. 
Vendor  and  Purchaser. 
Voluntary  Settlement,  2. 

CONVERSION. 

1.  A  testator  devised  real  estates  to 
trustees,  in  trust  to  sell  and  invest, 
and  pay  the  dividends  to  his  wife 
for  life,  and  at  her  death  to  trans- 
fer the  principal  to  a  charity.  The 
gift  to  the  charity  being  void,  held 
that  there  was  a  complete  conver- 
sion of  the  realty  into  personalty, 
and  that  (subject  to  the  life  estate) 
the  heir  of  the  testator  took  the 
produce  in  the  character  of  per- 
sonalty, and  that,  on  the  heir's 
death  intestate,  it  passed  to  his 
legal  personal  representatives,  and 
not  to  his  heir-at-law.  Wilson  v. 
Coles.  215 

2.  A  testator  devised  his  real  and 
personal  estate  to  trustees,  upon 
trust  "  to  divide  and  distribute"  it 
equally  between  A.,  B.  and  C. 
And  he  authorized  his  trustees 
to  sell  all  or  any  part  of  his 
property,  as    they  should    think 
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best,  for  the  purpose  of  dividing 
the  same.  Held,  that,  in  the  ab- 
sence of  the  exercise  of  the  power, 
the  will  did  not  convert  the  real 
estate  into  personalty.  Lucas  v. 
Brandreth.  (No.  1.)  Page  273 
3.  When  an  heir-at-law  seeks  to 
have  a  contract,  entered  into  by 
his  ancestor,  carried  into  effect  for 
his  benefit,  he  must  shew  that  there 
was  a  binding  contract  at  the 
death  of  the  ancestor,  and  one 
which  could  be  enforced  against 
an  unwilling  purchaser.  Garnett 
v.  Acton.  333 

See  Exchange. 

Purchase  bt  Trustee. 

CONVEYANCE. 

An  estate  was  sold  in  a  suit  to  raise 
a  charge  which  was  paramount 
to  some  annuities  subsequently 
charged  on  the  estate.  The  an- 
nuitants, who  were  parties  to  the 
suit,  impeached  the  validity  of  a 
re-settlement  of  the  estate,  inter- 
mediate between  the  charge  and 
the  annuities.  The  conveyance 
to  the  purchaser  proceeded,  in 
some  measure,  on  the  re-settle- 
ment. Held,  that  the  annuitants 
were  necessary  parties  to  the  con- 
veyance, and  were  bound  to  join 
in  it,  but  without  prejudice  to  any 
rights  they  might  have  against  the 
purchase -money,  in  case  they 
should  be  able  to  impeach  the  va- 
lidity of  the  re-settlement.  Sul- 
livan v.  Sullivan.  102 

COPYHOLD. 
See  Vendor  and  Purchaser,  2. 
Voluntary  Settlement,  3. 


CORPORATION. 
See  Parti es. 
Visitors,  2. 

COSTS. 
One  set  of  costs  being  allowed  to 
trustees  who  had  severed  in  their 
defences,  the  division  of  it  was  left 
to  the  taxing  master.  Attorney- 
General  v.  Wyville.  Page  464 

See  Disclaimer. 

Executor. 

Railway,  6. 

Solicitor,  2. 

Trustee  Relief  Act. 

COVENANT. 

See  Mortgage. 

Simple  Contract  Debt. 
Voluntary  Settlement,  3. 

CREDITORS'  DEED. 

1 .  A  creditors'  deed  contained  a  cove- 
nant, on  the  part  of  the  creditors, 
to  indemnify  the  inspectors.  Held, 
that  creditors  who  had  not  executed 
the  deed,  but  had  come  in  or  ac- 
ceded to  the  arrangements  thereby 
made,  were  bound  by  the  cove- 
nant. Checseborough  v.  Wright. 
(No.  2.)  283 

2.  Composition  arrangements  with 
creditors  form  an  exception  to  the 
rule,  that  an  agreement  to  accept 
part  of  a  debt  in  discharge  of  the 
whole  is  no  legal  satisfaction  of 
the  remainder.    Pfleger  v.  Browne. 

391 

3.  If,  upon  a  composition  between  a 
man  and  his  creditors,  one  accepts 
the  composition,  and,  in  addition, 
agrees  that  the  debtor  shall  keep 
up  a  policy  on  his  life  for  the  ul- 
timate payment  of  the  remainder 
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of  the  debt,  such  an  agreement  is 
void,  unless  every  creditor  assents, 
and  the  policy  belongs  to  the  repre- 
sentatives of  the  debtor.  Pfleger 
v.  Browne.  Page  391 


DAMAGES. 

See  Injunction. 

DEBTOR  AND  CREDITOR. 
Bee  Creditors'  Deed. 

DECREE. 

Course  of  proceeding  under  the 
15  &  16  Vict.  c.  80,  where  the 
parties  neglect  to  proceed  in  a  re- 
ference directed  by  the  decree. 
Parkinson  v.  Lucas.  627 

See  Laches,  5. 

DEED. 
See  General  Words. 
Next  of  Kin,  3,  4. 
Power. 

Simple  Contract  Debt. 
Tenancy  in  Common. 

DELAY. 

See  Laches,  5. 

Specific  Performance, 
Statute  of  Limitations. 

DEMURRER. 
See  Good-will,  5. 

Husband  and  Wife,  3. 
Insolvency,  2. 
Solicitor,  1. 

DEVISE. 
See  Estate  for  Life. 
Estate  Tail. 
Gift  over. 
Will  and  its  references. 


DISCLAIMER. 
In  a  suit  for  foreclosure,  the  assignees 
of  a  mortgagor  disclaimed,  and  of- 
fered to  be  dismissed  without  costs. 
The  Plaintiffs  having  brought  them 
to  a  hearing,  were  ordered  to  pay 
their  costs  subsequent  to  the  dis- 
claimer.   Davis  v.  Wliitmort. 

Page  617 

DISMISSAL. 

At  the  hearing,  a  suit  was  found  de- 
fective for  want  of  parties,  and  was 
ordered  to  stand  over,  with  liberty 
to  amend  by  adding  parties.  It 
was  brought  on  a  Second  time  still 
defective  for  want  of  parties.  The 
Court  dismissed  it  as  against  all 
the  Defendants.  Williams  v.  Page. 
(No.  4.)  148 

DYING  WITHOUT  CHILDREN. 

The  words  "  if  A.  die  without  having 
any  child  or  children,"  construed 
'•  without  having  had  any  child  ;" 
and  the  words  "should  A.  die 
without  any  child  or  children," 
construed  "  any  child  surviving 
Iiim."    Jeffreys  v.  Conner.        328 


ELECTION. 
1 .  A  testator  was  the  owner  in  fee  of 
a  moiety  of  the  Goose  Green  pro- 
perty, the  other  moiety  belonged 
to  his  wife.  By  his  will  he  devised 
"  all  that  his  messuage,  tenement," 
&c.  situate  at  Goose  Green  and  all 
other  his  'real  estate  to  his  widow 
for  life,  and  he  gave  her  other 
benefits.  Held,  that  this  raised  a 
case  of  election    as    against  the 
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widow.  FUzsimons  v.  Fitzsimons. 
Page  417 
Under  his  marriage  settlement, 
A.  B.  had  a  power  of  appointing 
property  amongst  the  children  or 
remoter  issue  of  the  marriage.  By 
his  will  he  appointed  the  settled 
property  to  his  son  and  daughter 
in  equal  shares,  to  vest  in  them  in 
the  manner  thereinafter  expressed 
concerning  his  residuary  estate. 
He  afterwards  gave  his  residuary 
estate  in  trust  as  to  one-half  to  his 
son  absolutely,  to  vest  at  twenty- 
five,  but  subject  to  the  settlement 
thereinafter  directed,  which  was  to 
be  made  upon  him  and  his  children, 
with  gifts  over  to  persons  not  ob- 
jects of  the  power.  The  son  in- 
sisted that  he  took  the  settled  pro- 
perty absolutely,  discharged  from 
the  void  restrictions,  but  the  Court 
held,  that  he  must  elect  whether 
he  would  take  under  or  against  the 
will.     Tomkyns  v.  Blane.  422 

See  Power,  2. 

ENJOYMENT  IN  SPECIE. 
A  testator  bequeathed  to  his  widow 
"  the  interest  dividends  or  income 
of  all  moneys  or  stock/1  and  "  of 
all  the  property  whatsoever  yield- 
ing income  at  his  decease"  for  her 
life,  the  principal  to  remain  un- 
touched, and  at  her  death  to  be  di- 
vided amongst  his  children :  Field, 
that  the  widow  was  entitled  to 
enjoy  the  residue  in  specie.  Boys 
v.  Boys.  436 

EQUITY  TO  A  SETTLEMENT. 
See  Husband  and  Wife,  2,  3. 


ESTATE  FOR  LIFE. 
Devise  to  A.  for  life,  with  remainder 
to  his  6rst  son  who  should  attain 
twenty -one,  in  fee,  and,  in  default, 
to  all  his  daughters  in  fee  j  but  in 
the  event  of  A.  dying  without 
any  issue  male  who  should  attain 
twenty-one,  or  any  issue  female, 
then  over.  Held,  that  A,  took  for 
life  only,  and  that  his  estate  was 
not  enlarged  by  the  gift  over  in 
default  of  issue.  Sanders  v.  Ath- 
ford.  Page  609 

ESTATE  TAIL. 

A  testator  devised  real  estates  to  his 
son  and  his  heirs,  but  without  power 
of  selling  them,  and  he  willed  that 
they  should,  "  at  his  death,'*  go  to 
his  lawful  issue  absolutely,  and  if 
his  son  should  not  have  any  lawful 
issue  him  surviving,  then  over. 
Held,  that  the  son  took  an  estate 
tail.  Marshall  v.  Grime.  375 
See  Tenant  in  Tail. 

EVIDENCE. 

Entries  in  a  deceased  solicitor's  books, 
in  his  handwriting,  relating  to  a 
deed  prepared  by  him,  and  exe- 
cuted by  a  deceased  client,  held 
good  evidence.  Rawlins  v.  Rick- 
ard*.  370 

EXCEPTIONS. 
A  notice  to  set  down  the  old  ex- 
ceptions after  a  second  answer,  did 
not  specify  which.  Held,  that  it 
was  irregular,  and  the  Plaintiff 
was  ordered  to  pay  the  costs  of 
the  Defendant's  appearing  to  ob- 
ject ;  but  liberty  was  given  to  him 
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to  amend  the  notice  and  set  down 
the  exceptions  again.  Thomas  v. 
Rowlings.  Page  346 

EXCHANGE. 

In  1853,  A.  B,  agreed  to  purchase 
some  real  estate,  but  he  died  in- 
testate before  the  completion  of 
the  purchase.  It  turned  out  that 
part  of  the  property  had  been  held 
for  twenty-seven  years  under  a 
parol  exchange  entered  into  by  a 
mere  tenant  for  life ;  but,  after  A. 
B.'s  death,  the  exchange  was  con- 
firmed by  the  trustees.  Held, 
that  the  contract  could  have  been 
enforced  against  A.  B.  in  his  life- 
time, and  that  his  heir-at-law  was 
entitled  to  have  it  completed  for 
his  own  benefit  at  the  expense  of 
A.  B.'s  personal  estate.  Garnctt 
v.  Acton.  333 

EXECUTION  OF  POWER. 

Sec  Power,  1. 

EXECUTOR. 

1.  An  executor  will  not  be  allowed 
the  charges  of  his  solicitor  for 
doing  things  which  the  executor 
ought  strictly  to  have  done  himself. 
Harbin  v.  Darby.     (No.  1.)     325 

2.  The  Plaintiffs,  who  were  nomi- 
nated executors  in  a  Scotch  will, 
obtained  ex  parte,  in  Scotland,  a 
confirmation  of  the  nomination, 
and  afterwards  procured,  as  of 
course,  the  seal  of  the  Probate 
Court  in  England  thereto.  They 
then  sued  some  debtors  of  the  tes- 
tator in  this  Court.  Held,  that 
the  pendency  of  proceedings  in 


Scotland  for  a  reduction  of  the  con- 
firmation was  no  defence,  and  the 
Defendants  were  ordered  to  pay 
to  the  Plaintiffs  the  amount  due  to 
the  testator's  estate*  Cumming 
v.  Fraser.  Page  614 

See  Interest. 

Representatives. 

Solicitor,  2. 

Statute  of  Limitations,  3. 

EXONERATION. 

1.  Personal  estate  held  exonerated 
from  the  payment  of  the  legacies 
and  annuities  bequeathed  by  a 
will.     Ion  v.  Ashton.  379 

2.  A  testator  "  bequeathed"  legacies, 
and  "  devised  and  bequeathed  an- 
nuities or  rent-charges,"  and  he 
charged  them  on  a  real  estate,  and, 
subject  thereto,  he  devised  that 
real  estate  to  A.  He  dealt  similarly 
with  another  real  estate.  And  he 
bequeathed  his  personal  estate  in 
trust  to  pay  his  debts  and  certain 
specified  expenses,  and  to  pay  the 
rest  to  a  charity.  Held,  that  the 
annuities  and  legacies  were  charged 
on  the  real  estate,  and  that  the 
personal  estate  was  exonerated. 
Ibid. 


FEME  COVERT. 
1.  If  a  general  power  of  appoint- 
ment be  expressly  given  to  a  mar- 
ried woman  over  any  property  or 
any  interest  in  property,  such  pro*, 
perty  or  interest  does  not  thereby 
become  settled  to  her  separate  use, 
nor  does  it  become  so  by  her  ex- 
ercising the  power.  Hobday  v. 
Peters.     ^No.  2.)  354 
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2.  When  a  feme  coverte  has  a  general 
power  to  appoint  property  by  will, 
and  executes  it  in  favor  of  a 
legatee,  the  appointed  property 
does  not  (as  in  the  case  of  a  man) 
become  assets  for  the  payment  of 
her  debts.  But  the  case  is  other- 
wise where  the  feme  coverte  has 
practised  a  fraud  in  her  contracts  ; 
in  such  a  case  the  appointed  pro- 
perty is  liable.  Hobday  v.  Peters 
(No.  2.)  Page  354 

Sec  Husband  and  Wife. 

FINES. 

See  Laches,  3. 

Renewal  Fines. 

FORGERY. 

Railway  stock  belonging  to  A.  and 
/?.  stood  in  their  joint  names.  A. 
having  signed  a  transfer  and  forged 
B.'s  name  thereto,  sold  the  stock 
to  a  purchaser,  and  the  company, 
acting  on  (he  forged  deed,  trans- 
ferred the  stock  to  such  purchaser. 
A.  survived  B.  Held,  on  a  bill 
by  the  personal  representative  of 
B.y  that  the  company  were  bound 
to  replace  the  stock  to  the  extent 
of  B.'s  interest  therein.  Taylor 
v.  The  Midland  Railway  Company. 

287 

FRAUD. 

See  Title  Deeds. 

FRAUDULENT  PREFERENCE. 

Assignees  of  a  bankrupt  cannot,  at 
the  hearing,  insist  on  a  case  of 
fraudulent  preference,  unless  they 
have  raised  it  by  their  pleadings. 
Holderness  v.  Rankin.  180 


FRENCH  CHURCH. 

See  Visitor,  1. 


GENERAL  WORDS. 

1.  General  words  in  the  operative  part 
of  a  deed  controlled  by  the  recitals. 
Childers  v.  Eardley.         Page  648 

2.  A  mother  had  an  exclusive  power 
of  appointment  over  a  fund,  in  favor 
of  her  children,  and  which  in  de- 
fault, was  divisible  equally,  the 
share  of  the  daughters  to  vest  at 
twenty-one  or  marriage.  She  had 
a  son  and  a  daughter,  and  she  ap- 
pointed 10,000/.  to  her  son  on  his 
marriage.  His  marriage  settle- 
ment recited  that  he  was  entitled 
to  the  10,000/.,  and  was  also  con- 
tingently entitled  to  the  other 
moiety,  in  the  event  of  his  sister 
dying  unmarried  under  twenty- 
one,  and  it  recited  an  agreement 
to  settle  the  10,000/.  and  "  all 
other  his  part,  share  and  interest, 
as  well  vested  as  contingent/'  in 
the  trust  funds.  He  then  as- 
signed his  interest  in  the  same 
terms.  The  daughter  attained 
twenty-one,  and  died,  and  the 
mother  afterwards  appointed  the 
residue  of  the  fund  to  her  son. 
Held,  that  such  residue  did  not 
pass  under  his  settlement.     Ibid. 

GIFT  OVER. 
1.  Gift  over,  in  case  A.  B.  should  die 
"before  marriage  and  leave  no 
issue."  Held  to  take  efTe"ct  only 
on  the  happening  of  both  events. 
Seccombe  v.  Edwards.  440 
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2.  A  testator  bequeathed  stock  to  his 
aunt  for  life,  and,  after  her  death, 
to  his  father,  "  and,  in  case  of  his 
death,  then  to  devolve  on  his 
brothers  and  sisters  of  their  repre- 
sentatives." The  father  and  two 
brothers  pre- deceased  the  aunt. 
Held,  that  the  "death"  of  the 
father  meant  death  in  the  life  of 
the  tenant  for  life;  that  the 
brothers  and  sisters  who  survived 
the  aunt,  and  the  representatives 
of  those  who  pre-deceased  her, 
were  entitled  to  the  stock.  Se- 
condly, that  "  representatives!' 
meant  executors  or  administra- 
tors, and  not  next  of  kin,  and  that 
they  took  as  trustees,  and  not  bene- 
ficially. Re  Henderson.  Page  656 
See  Intestacy. 
Vesting. 

GLEBE. 
See  Lease,  1 . 

GOOD- WILL. 

1.  As  to  the  principle  on  which  the 
value  of  the  good-will  of  a  busi- 
ness should  be  ascertained,  as 
between  the  partners,  on  a  disso- 
lution. Mellcrshv.Keen.  (No.  2.) 

453 

2.  When,  on  a  dissolution,  one  part- 
ner obtains  exclusively  the  benefit 
of  the  good- will,  and  is  made  ac- 
countable for  it,  the  Court,  in  as- 
certaining its  value,  considers  what 
it  would  have  produced,  if  sold  in 
the  most  advantageous  manner  and 
at  the  proper  period  of  time.    Ibid. 

3.  The  value  of  the  good-will  of  a 


banking  business  assessed  at  one 
year's  average  net  profits.  Met- 
iers h  v.  Keen.  (No.  2.)   Page  453 

4.  The  legatee  of  the  share  of  the 
mere  good- will  of  a  deceased  part- 
ner cannot  support  a  bill  against 
the  surviving  partner  to  obtain  the 
benefit  of  his  legacy,  even  after 
assent  by  the  executor.  Robertson 
v.  Quiddington.  529 

5.  A.  and  B.  carried  on  business  in 
partnership  on  premises  belonging 
to  the  firm.  A.  died,  having  be- 
queathed his  good-will  (not  in- 
cluding the  book  debts  or  stock- 
in-trade)  to  the  Plaintiff.  The 
executors  assented  to  the  bequest, 
but  had  assigned  the  testator's  in- 
terest in  the  trade  premises  to  the 
surviving  partner.  To  a  bill  by 
the  Plaintiff  against  the  surviving 
partner  to  realise  his  share  of  the 
good-will,  a  general  demurrer  was 
allowed.     Ibid. 


HEIR. 

See  Next  Lawful  Heirs. 

Vendor  and  Purchaser,  2. 

HEIR-AT-LAW  AND  NEXT  OF 
KIN. 
See  Conversion. 

Purchase  by  Trustee. 

HOUSE. 
See  Railway,  1,  2. 

HUSBAND  AND  WIFE. 
1.   The   wife's  separate   estate   was 
invested   in   shares,   in   the  joint 
names  of  herself  and  her  husband* 
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The  husband  induced  his  wife  to 
join  in  selling  them,  upon  his 
promise  to  re- invest  the  produce 
in  their  joint  names.  The  hus- 
band alone  received  the  produce, 
and,  unknown  to  his  wife,  he 
employed  it  in  part  payment  for 
the  purchase  of  a  real  estate  con- 
veyed to  him  alone.  The  wife 
survived  her  husband.  Held,  that 
she  was  entitled  to  a  lien  on  the 
real  estate  for  the  amount.  Scales 
v.  Baker.  Page  91 

2.  A  wife  has  no  equity  to  a  settle- 
ment out  of  her  life  interest,  as 
against  the  husband's  assignee  for 
value.     Re  Duffy's  Trust.         386 

3.  A  testator  devised  a  real  estate 
charged  with  a  sum  of  1,000/., 
payable  to  a  married  woman,  with 
powers  by  entry,  sale  or  mortgage 
to  recover  it.  Her  husband  as- 
signed the  1,000/.  for  valuable 
consideration.  A  demurrer  of  the 
purchasers,  to  a  bill  of  the  wife  to 
have  the  charge  raised  and  have  a 
settlement  out  of  it,  was  overruled, 
and  on  the  owner  of  the  estate 
paying  the  amount  into  Court,  an 
injunction  was  granted  to  restrain 
the  purchaser  from  proceeding 
against  him  at  law.  Afterwards, 
at  the  hearing  of  the  cause,  the 
husband  being  insolvent,  the  whole 
1,000/.  was  settled.  Buncombe  v. 
Grecnacre.  472 


IMPLICATION. 
1.    A  bequest  to  A.  for  life,  with 
a  gift  over,   if    he    die   without 


leaving  issue,  gives  no  interest  by 
implication  to  the  issue.  Neigh* 
hour  v.  Thurlow.  Page  33 

2.  A  testator  gave  his  residue  to  his 
three  children  "  for  their  natural 
lives,  viz.  they  to  have  the  in- 
terest during  their  natural  lives, 
and  if  any  die  without  leaving 
issue,  in  that  case  to  return  again 
for  the  beneBt  of  his  grand- 
children." Held,  that  the  three 
children  took  during  their  joint 
lives  and  the  lives  of  the  sur- 
vivors and  survivor ;  and  secondly, 
that  their  children  took  no  interest 
by  implication,  so  that,  if  the  three 
children  all  died  leaving  issue, 
there  would  be  an  intestacy  after 
the  death  of  the  survivor.     Ibid. 

INCOME. 
See  Tenant  for  Life. 

INDEMNITY. 
See  Creditors*  Deed,  1. 

INJUNCTION. 
An  injunction  was  granted,  on  the 
usual  undertaking  to  be  answer* 
able  in  damages.  The  injunction 
having  been  dissolved,  the  De- 
fendant moved  to  dismiss  for  want 
of  prosecution,  and  for  a  reference 
to  ascertain  the  amount  of  da- 
mages. Th&  Plaintiff  undertook 
to  speed.  Held,  that  this  was  not 
the  proper  time  for  obtaining  a 
reference  as  to  damages.  South- 
worth  v.  Taylor,  616 

INSOLVENCY. 
1.  In  bankruptcy  and  insolvency  the 
assignees  are  the  only  persons  who 
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can  take  proceedings  in  respect  of 
the  estate.     Davis  v.  Snell. 

Page  321 
2.  A  bill  alleged,  that  in  1848, 
A.  B.  executed  a  fraudulent  as- 
signment of  his  property,  to  de- 
feat the  Plaintiff's  rights  under  a 
decree ;  that  A.  B.  took  the  be- 
nefit of  the  Insolvent  Act  in  1859  ; 
that  the  assignee  had  declined  to 
take  any  proceedings  without  an 
indemnity,  which  the  Plaintiff, 
through  poverty,  was  unable  to 
give.  To  this  bill,  filed  against 
the  assignee  and  the  trustees,  to 
set  aside  the  fraudulent  deed,  a 
general  demurrer  was  allowed. 
Ibid. 

INSOLVENT. 
In  1833,  A.  B.  was  discharged  by 
the  Court  for  the  Relief  of  In- 
solvent Debtors  at  Calcutta  from 
liability  to  arrest  merely.  By  a 
subsequent  act  passed  in  1834, 
the  Court  was  empowered  to  dis- 
charge "any  person  who  now  is 
or  shall  hereafter  become  an  in- 
solvent debtor,"  from  liability  for 
his  debts.  Held,  that  A.  B.  was, 
in  1834,  an  insolvent  debtor  within 
the  second  act,  and  that  a  supple- 
mentary order  of  the  Insolvent 
Court,  made  in  1836  under  that 
act,  was  a  complete  discbarge  to 
A.  B.  from  his  debts.     Re  Gordon. 

5 
See  Tenant  in  Tail. 


INSPECTION. 
See  Minks, 


INSPECTORS. 

See  Creditors'  Deed,  1. 

INTEREST. 
Executor  charged,  on  further  con- 
sideration, with  interest  on  ba- 
lances retained  in  his  hands  for 
various  periods,  varying  from  670 
to  229  days.  Johnson  v.  Prender- 
gast.  Page  480 

See  Tenant  for  Life,  1. 

INTESTACY. 
A  testator  gave  one-sixth  of  his  per- 
sonal estate  to  A.  for  life,  and 
afterwards  to  a  charity.  He  gave 
four  separate  sixths  to  B.,  C ,  D. 
and  E.  for  life,  with  remainder  to 
the  same  charity ;  he  gave  the  re- 
maining sixth  to  F.  for  life;  and 
after  the  death  of  the  survivor  of 
A.f  2?.,  C,  D.,  E.  and  F.9  he  gave 
the  whole  moneys,  and  all  interest 
thereafter  to  become  due  thereon, 
to  the  same  charity.  F.  died. 
Held,  that  the  charity  was  not  en- 
titled to  F.'s  sixth  until  the  death 
of  the  survivor  of  the  six  legatees, 
and  that  there  was  an  intestacy  as 
to  the  intermediate  income.  Ste- 
vens v.  Pyle.  388 
See  Implication,  2. 
Survivorship,  1. 


JEWISH  CHARITY. 

1.  The  8th  and  9th  Vtct.  c.  52,  8.  2, 
legalizing  Jewish  charities,  &c,  is 
retrospective  in  its  operation.  In 
the  matter  ofMicheVs  Trust.      39 

2.  A  bequest  by  a  Jew,  who  died  in 
1821,  of  10/.  per  annum  to  be  paid 
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to  three  persons  to  learn,  in  their 
Beth  Ham  madras  8,  or  college,  two 
hours  daily,  and  on  every  anni- 
versary of  the  testator's  death  to 
say  the  prayer  called  in  Hebrew 
"  Candish,"  and  which  is  a  short 
Hebrew  prayer  in  the  praise  of 
God  and  expressive  of  resignation 
to  His  will,  is  valid.  In  the  Matter 
of  Michel's  Trust.  Page  39 

JOINT  TENANTS. 
See  Next  of  Kin,  5. 

JUDGMENT. 
A  judgment  creditor,  though  unable 
to  proceed  in  equity  to  obtain  the 
benefit  of  his  charge  before  the 
expiration  of  a  year  (1  &  %  Vict. 
c.  110,  s.  13),  is,  nevertheless, 
entitled  to  have  the  life  interest  of 
his  debtor  in  lands  at  once  im- 
pounded for  his  protection.  Yes- 
combe  v.  Landor.  80 
See  Receiver,  1,  2. 

JURISDICTION. 

See  Winding-up. 


LACHES. 

1.  Time  is  a  bar  in  equity  to  stale 
demands,  independent  of  the  Sta- 
tute of  Limitations.  Harcourt  v. 
White.  303 

2.  Bill- by  tenant  for  life  in  remainder 
against  the  representatives  of  a 
prior  tenant  for  life,  for  an  account 
of  timber  improperly  cut,  dis- 
missed with  costs,  on  account  of 
the  delay,  the  bill  not  having  been 
filed  until  nearly  twenty  years 
after  the  death  of  the  first  tenant 
for  life.     Ibid. 


3.  The  representatives  of  a  deceased 
tenant  for  life,  of  renewable  lease- 
holds, cannot,  after  the  lapse  of 
nearly  twenty  years  from  his  death, 
maintain  a  claim  to  be  recouped 
moneys  expended  for  renewals  in 
excess  of  what  he  was  justly  liable 
to  pay.     Ainslie  v.  Harcourt. 

Page  313 

4.  Delay  of  seven  months  in  taking 
proceedings  to  set  aside  a  sale, 
during  which  the  purchaser  was 
improving  the  property.  Held,  no 
bar  to  the  Plaintiff's  right  to  relief. 
Pearson  v.  Benson.  598 

5.  Parties  neglected,  for  ten  years, 
to  prosecute  a  reference,  and  the 
Master  reported  that  he  was  unable 
to  dispose  of  the  cause.  On  an 
application  to  the  Court,  the  mat- 
ter was  transferred  into  Chambers, 
and  it  was  ordered  that  the  refer- 
ence should  be  prosecuted  with 
effect  within  a  month,  the  Court 
intimating,  that,  in  default,  the 
cause  would  be  disposed  of  sum- 
marily. Parkinson  v.  Lucas.  627 
See  Specific  Performance. 

Statute  of  Limitations,  2. 

LANDS  CLAUSES  ACT. 
See  Railway. 

Tenant  for  Life,  3, 

LAPSE. 
Bequest  to  A.  and  £.,  with  benefit  of 
survivorship;  as  to  the  moiety  of 
B.,  at  B's  death  to  A.,  her  exe- 
cutors, administrators  and  assigns. 
Held,  that  A.  and  B.  took  as 
tenants  in  common,  and  A.  having 
died  in  the  testator's  life,  that  her 
share  lapsed,  and  that  B.  took  a 
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life  interest  only  in  the  other 
moiety,  which  fell  into  the  residue 
on  his  death.  Paterson  v.  Rolland. 
Page  347 
See  Survivorship,  5. 

LEASE. 

1 .  The  5  &  6  net.  c.  27,  does  not  re- 
peal the  Id  Eliz,  c.  10;  and  there- 
fore a  rector  may  demise  his  glebe 
under  the  Statute  of  Elizabeth, 
though  the  lease  may  not  be  con- 
formable to  the  restrictions  im- 
posed by  the  Statute  of  Victoria. 
Jenkins  v.  Green,  (No.  3.)  87 

2.  The  Defendant  agreed  to  grant 
the  Plaintiff  a  coal  lease  for  twenty- 
one  years,  the  only  rent  reserved 
was  dependent  on  the  quantity 
raised,  and  was  made  payable  quar- 
terly. The  Court  held,  on  the  con- 
struction of  the  contract,  that  the 
Plaintiff  was  bound  to  commence 
working  immediately  and  to  pro- 
ceed continuously.  Sharp  v. 
Wright.  150 

3.  A  mining  lease  granted  by  a  per- 
son two  years  after  coming  of  age 
set  aside.      Grosvenor  v.  Sherratt. 

659 
See  Settled  Estates  Act. 
Specific  Performance. 
Undue  Influence. 

LEASEHOLDS. 
See  Renewal  Fines,  1,  2. 
Tenant  for  Life,  3. 

LEGACY. 

The  testator  occupied  a  house  at  B. 
and  stables  in  the  neighbourhood 
held  under  a  different  title.     He 


bequeathed  the  lease  of  the  house 
at  A.,  "  with  all  buildings  belong- 
ing to  me,"  and  what  the  "  build- 
ings may  contain."  Held,  that  the 
stables,  and  the  carriages  and 
horses  therein,  passed  to  the  le- 
gatee. Kennedy  v.Kelly.  Page  223 
See  Apportionment. 

Bequest. 

Gift  over,  2. 

Lapse. 

Will  and  its  references. 

LEGAL  ESTATE. 
As   to   the   protection   afforded   by 
getting  in  the  legal  estate  from  a 
trustee.    Prosser  v.  Rice.  68 

See  Building  Society. 

Voluntary  Settlement,  1. 

LIEN. 
The  Plaintiffs  were  merchants  in 
London  and  Melbourne.  The  De- 
fendant consigned  goods  to  the 
Melbourne  house,  on  an  agreement 
that  the  advances  made  to  him  by 
the  Plaintiffs  in  London  and  Mel- 
bourne should  be  retained  out  of 
the  proceeds  of  the  goods,  and 
that  the  surplus  should  be  handed 
over  to  the  Defendant.  The  Mel- 
bourne house  remitted  to  the  De- 
fendant a  sum  as  the  balance,  but 
omitted  to  retain  the  advances 
made  in  London.  Held,  that  the 
Plaintiffs  had  merely  a  right  of 
lien  or  of  retainer  which  they  had 
abandoned  by  remitting  the  bal- 
ance, and  a  bill  to  make  the  remit- 
tance available  for  their  debt  was 
dismissed.  Blighv.  Davies.  211 
See  Husband  and  Wife,  1. 
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LIEN  FOR  PURCHASE- 
MONEY. 
The  Plaintiff  agreed  with  Howie  ttf 
in  consideration  of  his  erecting 
some  houses  thereon,  to  grant  him 
a  building  lease  of  some  land,  with 
the  option  of  purchasing  the  fee. 
The  Plaintiff  advanced  H owlet t 
9701.  to  enable  him  to  build. 
Afterwards  Evans  and  Paine, 
jointly,  made  further  advances  to 
H owlet t  for  the  same  purpose. 
Subsequently  Evans  (who  was  the 
solicitor  both  of  the  Plaintiff  and 
of  Paine)  induced  the  Plaintiff  to 
execute  a  conveyance  to  Hewlett, 
without  receiving  the  consideration, 
in  order  that  Howlett  might  then 
execute  a  mortgage  to  Evans  and 
Paine  to  secure  their  advances; 
but  on  the  promise  of  Evans  alone, 
that  the  conveyance  and  the  mort- 
gage should  be  held,  on  behalf  of 
the  Plaintiff,  until  the  "  land  could 
be  sold  or  a  transfer  of  the  said 
mortgages  obtained,  and  that  in 
either  case  the  Plaintiff  should,  in 
the  first  place,  out  of  the  moneys 
obtained  by  such  sale  or  transfer, 
be  paid  the  purchase- money"  and 
advances.  Held,  that  the  Plain- 
tiff had  lost  his  lien  for  his  pur- 
chase-money, and  his  priority  for 
it  and  his  advances  over  the  mort- 
gage.   Smith  v.  Evans*     Page  59 

LIFE  INTEREST. 
By  a  marriage  settlement,  real  es- 
tates were  conveyed  to  trustees 
"  and  their  heirs/'  upon  trusts  for 
the  parents  for  life,  and  afterwards 
for  the  children,  and  in  default,  as 


the  wife  should  appoint,  and  in 
default,  for  her  next  of  kin.  The 
gift  to  the  next  of  kin  contained  no 
words  of  inheritance.  Held,  that 
they  took  for  life  only.  Lucas  v. 
Brandreth.  (No.  2.)  Page  274 
See  Estate  for  Life. 

Husband  and  Wife,  2. 

LIMITATION. 
See  Dying  without  Children. 


MARRIAGE. 

See  Settlement. 

Voluntary  Settlement. 

MINES. 
The  owner  of  a  mine  sought  relief 
against  the  owner  of  an  adjoining 
mine  for  an  alleged  trespass  in 
working  into  the  Plaintiffs  mine. 
Held,  that  the  Plaintiff,  upon 
making  out  a  prima*  fade  case,  was 
entitled  to  an  interlocutory  order 
for  the  inspection  of  the  Defen- 
dant's mine;  that  the  denial  by 
the  Defendant  of  the  trespass  was 
not  a  sufficient  ground  for  refusing 
the  order,  and  that  it  did  not 
depend  upon  the  balance  of  testi- 
mony. Bennitt  v.  Whitehouse.  119 
See  Lease,  2,  S. 

Specific  Performance. 

MINING  LEASE. 
See  Lease,  2,  3. 

MONEY. 
A   testatrix,   whose    only  property 
consisted  of  a  small  sum  of  Con- 
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sols,  bequeathed,  after  the  payment 
of  her  debts,  "  all  the  money  she 
might  die  possessed  of"  to  her 
brother  and  sister,  and  she  gave 
her  other  property  to  her  executor. 
Held,  that  the  stock  passed  to  the 
brother  and  sister  under  the  word 
"  money."  Chapman  v.  Reynolds. 
Page  221 

MORTGAGE. 
A  mortgagee  concurred  with  the 
transferee  of  the  equity  of  redemp- 
tion in  selling  the  property,  and  he 
allowed  such  transferee  to  re- 
ceive the  purchase-money.  Held, 
that  the  mortgagee  could  nor  after- 
wards sue  the  mortgagor  for  the  v 
debt,  and  he  was  perpetually  re- 
strained from  doing  so,  and  or- 
dered to  pay  the  costs  of  the  suit. 
Palmer  v.  Hendrw.  (No.  2.)  341 
See  Clerk. 

Lien  for  Purchase-money. 

Title  Deeds. 

MORTMAIN. 
1  •  ^.,  in  consideration  of  800/.  paid  by 
B.%  granted  a  rent-charge  to  trus- 
tees, in  trust  to  pay  it  to  the  Vicar 
of  C,  in  lieu  of  his  small  tithes ; 
but  if,  at  any  time,  the  Vicar  should 
insist  on  taking  the  tithes,  then  in 
trust  for  the  poor.  The  deed  was 
duly  inrolled.  An  objection,  that 
the  deed  was  invalid  as  a  purchase 
from  the  Vicar,  and  void  as  not 
being  made  to  take  effect  in  pos- 
session, as  regarded  the  charitable 
foundation  in  favor  of  the  poor, 
was  overruled.  Milbank  v.  Lam- 
bert. 206 

VOL.  XXVIII. 


2.  Bequest  to  a  charity  of  a  sum 
of  money  charged  on  the  tolls 
of  a  harbour,  held  void  under 
the  Statute  of  Mortmain.  Ion  v. 
Ashton.  Page  379 

3.  Where  lands  are  already  in  mort- 
main under  a  conveyance  duly  in- 
rolled,  no  subsequent  deed,  con- 
veying such  lands  to  another 
charity,  requires  inrolment  under 
the  9  Geo.  2,  c.  36,  s.  2.  Ashton 
v.  Jones.  460 
See  Charity  and  its  references, 

MOTION. 

See  Mines. 


NEXT  LAWFUL  HEIRS. 
The  words  "  next  lawful  heirs"  is  an 
ultimate  gift  of  real  and  personal 
estate,  construed  in  their  strict 
sense  as  to  the  personalty,  and  the 
heir-at-law  and  not  the  next  of 
kin  held  entitled.  Haslewood  v. 
Green.  1 

NEXT  OF  KIN. 
1.  A  testator  gave  his  residuary  real 
and  personal  estate  to  his  widow 
during  widowhood,  and  then  on 
trusts  for  the  child  of  which  his 
wife  was  enctente  when  he  should 
attain  twenty-one,  with  mainten- 
ance in  the  meanwhile.  But  if 
such  child  died  under  twenty-one 
without  having  lawful  issue  then 
living,  then  on  these  trusts  : — "  in 
trust  for  such  person  or  persons  as 
shall  be  my  next  of  kin  according 
to  the  Statute  of  Distributions." 

T  T 
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The  child  who,  at  his  father's 
death,  was  his  sole  next  of  kin, 
died  six  months  after  his  father. 
Held,  that  the  next  of  kin  must  be 
ascertained  at  the  death  of  the 
testator,  and  not  (as  was  suggested) 
at  the  death  of  the  son  or  of  the 
widow.    Harrison  v.  Harrison. 

Page  SI 

2.  A  limitation  to  the  next  of  kin  of 
a  wife  after  the  death  of  the  sur- 
viving husband  and  failure  of 
children,  Held,  upon  the  terms, 
to  be  an  exception  to  the  general 
rule,  and  to  mean,  not  the  wife's 
next  of  kin  at  her  death,  but  at  the 
death  of  the  surviving  husband. 
Pinder  v.  Pinder.  44 

3.  By  a  marriage  settlement,  which 
gave  successive  life  interests  to  the 
husband  and  wife,  the  ultimate 
trust  of  the  fund,  in  the  event  of 
the  husband  surviving  the  wife 
and  of  there  being  no  children, 
was  "  in  trust  for  the  person  who 
under  the  Statute  of  Distributions 
would  then  be  entitled  to  the 
personal  estate  of  the  wife,  in  case 
she  had  survived  her  husband  and 
had  died  possessed  of  the  same 
intestate :"— Held,  that  the  next  of 
kin  intended  were  not  those  at  the 
wife's  death,  but  those  at  the  death 
of  the  surviving  husband.        Ibid. 

4.  By  a  marriage  settlement  personal 
estate  of  the  wife  was  settled  in 
trust  for  the  husband  and  wife  for 
their  respective  lives,  and  after- 
wards for  the  children  of  the  mar- 
riage, and  in  default  for  the  wife 
if  she  survived  her  husband,  but 
if  she  pre-deceased  him,  then  (sub- 


ject to  his  life  interest)  for  such 
person  as,  at  the  decease  of  the 
wife,  would,  under  the  statute, 
have  been  entitled  to  her  personal 
estate,  as  her  next  of  kin,  in  case 
she  had  survived  her  husband  and 
had  afterwards  died  intestate.  The 
husband  survived  the  wife.  Held, 
that  her  next  of  kin  ascertained 
at  the  husband's  death  were  en- 
titled. Chalmers  v.  North,  p.  175 
5.  The  ultimate  limitation  in  a  mar- 
riage settlement  was  "  for  the  next 
of  kin  of  the  wife  as  if  she  had  not 
been  married,  and  not  including 
the  husbands  of  both  or  either  of 
her  sisters."  Held,  that  the  sisters, 
who  were  her  next  of  kin,  took  as 
joint  tenants.  Lucas  v.  Brandrtth . 
(No.  2.)  274 

See  Next  Lawful  Heirs. 
Representatives. 

OFFICIAL  MANAGER. 
A  suit  was  instituted  by  the  official 
manager  of  a  company  appointed 
under  an  order  of  this  Court  to 
wind  it  up.  Held,  that  the  De- 
fendant might  contest  the  validity 
of  the  order,  and  shew  that  the 
Court  had  no  jurisdiction  to  make 
it.  Plumstead  Water  Company  v. 
Davis.  545 

ORDER  AND  DISPOSITION. 
A  shipbuilder  sold  a  ship  which  he 
was  building,  and  agreed  to  com* 
plete  it.  1 1  remained  in  his  pos- 
session down  to  his  bankruptcy. 
Held,  that  it  was  not  within  his 
order  and  disposition.  Holderness 
v.Rankin.  180 
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PARENT  AND  CHILD, 

Bequest  in  trust  to  pay  the  interest 
to  the  testator's  wife  for  life,  for 
the  separate  use  of  his  wife  and 
their  children,  and  applied  for  the 
maintenance  and  support  of  her- 
self, and  the  maintenance,  educa- 
tion, clothing  and  support  of  such 
children.  The  widow  mortgaged 
her  interest  and  became  insolvent. 
Held,  that  the  trust  was  only  for 
the  benefit  of  those  children  re- 
quiring support,  and  a  reference 
was  directed  to  ascertain  what  part 
of  the  income  was  necessary  for 
that  purpose.     Carr  v.  Living. 

Page  644 

"PARTICIPATE.11 
See  Tenancy  in  Common. 

PARTIES. 

An  objection,  that  a  corporation  was 
not  made  a  party,  overruled,  such 
corporation  not  having  been,  for  a 
long  series  of  years,  kept  up,  by 
the  appointment  of  the  members 
necessary  to  compose  it.  Daugars 
v.  Ricaz.  233 

See  Dismissal. 

PARTNERSHIP. 

See  Good- will. 
Ship. 
Tenant  for  Life,  1. 

PASTOR. 
See  Visitor,  1. 

PATENT. 

Letters-patent  dated  the  26th  of 
February,  1855,  were,  under  the 


16  Vict.  c.  5,  s.  2,  to  cease  "at 
the  expiration  of  three  years  from 
the  date  thereof,  unless  there  be 
paid,  before  the  expiration  of  the 
said  three  years/'  an  additional 
stamp  duty  of  50/.  This  stamp 
duty  was  paid  on  the  26th  of  Feb- 
ruary, 1858.  Held,  that  the  pay- 
ment had  been  made  within  the 
time,  and  that  the  patent  was  still 
subsisting.     Williams  v.  Nash. 

Page  93 

PLEADING. 
See  Dismissal. 

Fraudulent  Preference. 

Insolvency. 

Parties. 

Revivor. 

Solicitor,  1. 

Trustee,  2. 

POLICY. 

Where  A.  pays  the  premiums  upon  a 
policy  on  his  life,  but  the  benefit 
of  it  is  claimed  by  2?.,  the  onus  of 
proof  lies  on  the  latter,  even 
though  the  policy  stands  in  his 
name.  Pfleger  v.  Browne.  391 
See  Breach  of  Trust,  2. 

POOR. 

See  Mortmain,  1. 

POSSESSION. 
See  Vendor  and  Purchaser. 

POWER. 
1.  A  fund  was  settled  in  trust  for 
the  husband  for  life  or  until  insol- 
vency, and  then  to  the  wife  for 
y  y  2 
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life,  and  afterwards  to  their  issue, 
as  the  survivor  of  the  husband  and 
wife  should  appoint,  and  after  their 
decease,  "or  the  sooner  determi- 
nation of  the  interests  thereinbe- 
fore limited  to  them  respectively," 
in  trust  for  the  children  then 
living  equally.  The  husband's  es- 
tate ceased  by  his  insolvency,  and 
his  wife  afterwards  died,  leaving 
the  husband  surviving.  Held, 
that  his  interest  having  determined, 
the  children's  vested  interests 
could  not  be  varied  by  the  execu- 
tion, by  the  surviving  husband,  of 
his  power  of  appointment.  Has- 
well  v.  Hamell.  Page  26 

2.  A  testator  had  a  power  to  appoint 
the  produce  of  a  policy  on  his  life 
amongst  hi*  children,  by  writing 
or  will.  By  his  will  he  be- 
queathed all  his  personal  estate  to 
his  daughter  F.  By  a  contem- 
poraneous writing,  unattested,  and 
headed  "  memorandum,"  he  gave 
directions  to  F.  as  to  his  property, 
and  said,  "the  money  from  the 
Equitable  Insurance  Office  I  would 
have  equally  divided  between  my 
daughters  F.,  G.  and  A.%  and  it 
also  expressed  his  wish  that  his 
two  sons  should  have  certain  in- 
terests out  of  his  own  property. 
Held,  first,  that  the  testator  must 
be  assumed  to  have  known  that 
his  will  did  not  operate  on  the 
policy  fund.  Secondly,  that  the 
memorandum  was  an  execution  of 
the  power.  Thirdly,  that  the 
words  "I  would  have"  were  im- 
perative, and  not  mere  instructions 
to  F.     Fourthly,  that  /•*.,  who  was 


not  shewn  to  have  obtained  the 
benefits  under  the  will  on  the 
faith  of  any  promise  to  distribute 
the  testator's  property  according 
to  the  memorandum,  was  not 
bound  to  do  so.  Proby  v.  Lander. 
Page  504 
See  Feme  Covert. 

Powee  of  Revocation. 

Power  of  Sale. 

POWER  OF  REVOCATION. 
A  deed  of  appointment,  containing  a 
power  of  revocation  and  new  ap- 
pointment, must  be  acted  on,  al- 
though there  is  evidence  of  a  sub- 
sequent appointment  having  been 
made,  the  contents  of  which  it  is 
impossible  to  ascertain.  Rawlins 
v.  Richards.  S70 

POWER  OF  SALE. 

Where  an  absolute  purchase  is  held, 
in  consequence  of  the  relation  be- 
tween the  parties,  to  be  available 
as  a  security  only,  the  Court  will 
not  import  into  the  transaction  a 
power  of  sale.     Pearson  v.  Benson. 

598 
See  Receipt  for  Purchase-Monet. 
Tenant  for  Life,  2. 

PRACTICE. 
See  Appearance. 
Attachment. 
Costs. 
Decree. 
Disclaimer. 
Dismissal. 
Evidence. 
Exceptions. 
Injunction. 
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Practice — continued. 

Laches,  5. 

Mines. 

Receiver,  3. 

Revivor. 

Sale  under  Court. 

PRECATORY  WORDS. 

See  Power,  2. 

PRIORITY. 

See  Building  Society. 

Lien  for  Purchase- Money. 
Title-Deeds. 

PRINCIPAL  AND  AGENT. 

1 .  The  extent  and  nature  of  the  au- 
thority of  an  agent  may  be  defined 
by  writing,  by  oral  instruction,  or 
by  the  course  of  dealings  between 
the  parties.  Pole  v.  Leask,  Leask 
v.  Pole.  Page  562 

2.  When  the  authority  to  an  agent 
is  general,  it  will  be  construed 
liberally,  but  according  to  the 
usual  course  of  business  in  such 
matters.     Ibid. 

3.  When  the  authority  is  given  by 
parol  and  is  ambiguous,  it  is  to  be 
construed  according  to  the  course 
of  trade  in  such  matters,  and  where 
it  is  unexpressed,  it  is  to  be  ascer- 
tained by  investigating  the  course 
of  dealing  pursued  between  the 
several  parties  to  the  transactions. 
Ibid. 

4.  Where  an  express  authority  is 
given,  an  authority  is  implied  com- 
bined with  it,  to  do  all  acts  which 
may  be  necessary  for  the  purpose 
of  effecting  the  object  for  which 


the    express   authority   is   given. 
Pole  v.  Leask,  Leask  v.  Pole,  p.  562 

5.  A  general  parol  authority  may  be 
enlarged  by  parol,  or  even  an 
additional  authority  superadded 
to  it,  by  the  employment  of  the 
parties,  known  to  and  acquiesced 
by  them.  For  instance,  a  mer- 
chant may  authorize  a  clerk  to 
accept  or  indorse  bills  of  exchange 
for  him ;  but  this  will  not,  of  itself, 
authorize  his  paying  or  receiving 
money  due  on  such  bills.  But  if, 
in  the  course  of  his  employment, 
the  clerk  has,  with  the  knowledge 
of  the  merchant,  been  allowed  to 
do  so,  this  will  constitute  a  suf- 
ficient authority  for  that  purpose 
and  will  discharge  the  holders  of 
the  bills.     Ibid. 

6.  An  agent,  employed  to  negociate 
and  conclude  contracts,  is  not 
thereby  authorized  to  pay  or  re- 
ceive money  which  becomes  due 
under  such  contracts,  but  the 
course  of  employment  may  justify 
the  agent  in  so  paying  or  receiving 
the  money,  if  known  to  the  prin- 
cipal and  not  objected  to  by  him. 
Ibid. 

7.  The  Plaintiffs,  Messrs.  P.,  au- 
thorized //.,  a  fruit  and  colonial 
broker,  to  purchase  and  sell  goods 
for  them  upon  instructions  to  be 
given  by  A.%  their  agent.  The 
Plaintiffs  insisted  that  the  autho- 
rity to  A.  was  limited  to  one 
article,  namely,  currants,  but  L. 
insisted  that  the  authority  was 
general.  The  authority  being  by 
parol  only,  and  there  being  a  con- 
flict of  evidence!  the  Court,  from 
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the  practice  ami  conduct  of  the 
parties,  came  to  the  conlusion,  that 
the  authority  of  A.  was  general ; 
that  it  extended  to  all  such  ar- 
ticles as  the  broker  was  in  the 
habit  of  dealing  in,  and  that  it 
authorized  A.  to  settle  accounts 
with  the  broker  and  receive  the 
balance  due  in  respect  of  the 
transactions.  Pole  v.  Leash,  Leash 
v.  Pole.  Page  562 

PROBATE. 
See  Executor,  2. 

Statute  of  Limitations,  3. 

PROFITS. 

See  Breach  of  Trust,  1. 

PURCHASE  BY  TRUSTEE. 
A  trustee  for  sale  bought  the  trust 
estate  at  an  auction  and  died. 
Held,  that  his  heir-at-law  had  no 
right,  as  against  his  next  of  kin, 
to  have  the  contract  completed  for 
his  benefit.  Ingle  v.  RicJiards. 
(No.  1.)  361 


RAILWAY. 

1.  The  word  "house"  in  the  92nd 
section  of  the  Lands  Clauses  Con- 
solidation Act,  184 5,  comprises 
every  thing  which  would  pass  by 
that  word  in  a  conveyance.  King 
v.  The  Wycombe  Railway  Com- 
pany. 104 

2.  A  property  consisted  of  a  house 
and  stables,  &c,  with  a  garden, 
pleasure    grounds    and    orchard, 


standing  on  one  and  a  quarter 
acres  of  ground.  A  railway  com- 
pany proposed  to  take  a  part  of 
the  orchard  and  a  corner  of  the 
garden.  Held,  that  they  were 
bound  to  take  the  whole.  King  v. 
The  Wycombe  Railway  Company, 
Page  104 

3.  A  railway  company  having  given 
notice  to  take  a  part  of  a  property, 
and  being  required  to  take  the 
whole,  may  abandon  their  notice 
and  refuse  to  take  any  part.    Ibid. 

4.  Notices  by  railway  companies  to 
take  land  cannot  be  treated  higher 
than  contractsy  and  after  great 
delay  in  proceeding  on  such  no- 
tices, they  will  be  considered  aban- 
doned. Hedges  v.  The  Metropo- 
litan Railway  Company.  109 

5.  Notice  to  take  part  of  a  property 
was  given  by  a  company  ten  days 
before  the  expiration  of  their  com- 
pulsory powers.  A  counter  notice 
was  given  by  the  landowner  re- 
quiring them  to  take  the  whole. 
The  company  did  not  follow  up 
their  notice,  but,  fourteen  months 
afterwards,  gave  the  landowner 
notice  of  an  intended  application 
to  parliament  to  abandon  their 
undertaking.  This  they  did  not 
obtain,  and  nineteen  months  after 
the  first  notice,  the  company  pro- 
ceeded to  obtain  the  lands  com- 
pulsorily.  The  landowner  filed  a 
bill  for  an  injunction,  stating  that 
the  original  notice  was  not  bond 
fide  given;  that  the  company,  in 

their  subsequent  proceedings,  had 
treated  the  notice  as  abandoned, 
and   that  in   the   belief   of  such 
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abandonment,  the  Plaintiffhad  for- 
borne taking  proceedings.  Held, 
that  the  Plaintiff  was  entitled  to 
relief,  the  company's  demurrer  to 
the  bill  was  consequently  over- 
ruled, and  the  injunction  was,  on 
a  subsequent  motion,  granted. 
Hedges  v.  The  Metropolitan  Rail- 
way  Company.  Page  109 

6.  A  railway  company  took,  com- 
pulsorily,  land,  which  was  the  sub- 
ject of  an  administration  suit. 
Several  proceedings  were  taken, 
and  applications  made  in  the  suit, 
with  reference  to  the  sale  to  the 
company,  to  which  the  company 
were  not  parties.  On  an  appli- 
cation to  transfer  the  purchase- 
money  to  the  credit  of  the  cause  :~ 
Held,  that  the  company  was  bound 
to  pay  the  costs  of  all  parties  of 
obtaining  the  several  orders  in 
the  suit,  including  all  reasonable 
charges  and  expenses  incident 
thereto,  and  of  the  application  to 
transfer  the  fund  into  the  suit. 
Henniker  v.  Chafy.  Re  The  Man- 
chester and  Leeds  Railway.  621 
See  Tenant  for  Life,  3. 

RAILWAY  COMPANY. 

See  Forgery. 

REAL  AND  PERSONAL  ES- 
-     TATE. 
See  Conversion. 

Purchase  bt  Trustee. 

RECEIPT  FOR  PURCHASE- 
MONEY. 
Trustees  had  a  power  of  sale  over  a 


real  estate  vested  in  them,  and  to 
give  good  discharges  for  the  pur- 
chase-money. The  tenant  for  life 
had  a  power  to  appoint  new  trus- 
tees, and  "  thereupon"  the  trust 
estate  was  to  be  conveyed  to  the 
old  and  new  trustees.  In  1857, 
A.  B.  was  appointed  a  new  trustee, 
but  before  any  conveyance  had 
been  made  to  him,  the  estate  was 
sold  and  conveyed  to  a  purchaser) 
and  the  purchase-money  was  paid 
to  the  old  and  new  trustees.  Held, 
that  the  purchaser  had  obtained  a 
good  discharge  for  the  purchase- 
money.     Wclstead  v.  Colvile. 

Page  537 

RECEIVER. 

1.  A  judgment  creditor  cannot 
(without  leave  of  this  Court)  at- 
tach moneys  in  the  hands  of  its 
Receiver,  which  have  been  di- 
rected to  be  paid  by  him  to  the 
judgment  debtor.     De  Winton  v. 

The  Mayor  of  Brecon.     (No.  2.) 

*  200 

2.  A  judgment  creditor,  who  had 
recovered  moneys  of  the  judgment 
debtor  in  the  hands  of  a  Receiver, 
under  an  order  of  a  court  of  law, 
was  ordered  to  repay  it,  and  he 
was  directed,  together  with  the 
Receiver  (who  had  not  resisted 
the  payment  to  him)  to  pay  the 
costs  of  the  application.  Ibid. 

3.  A  party  interested  may  apply  at 
once  to  prevent  a  Receiver  apply- 
ing the  moneys  in  his  hands  in  a 
manner  contrary  to  the  directions 
of  the  Court,  and  need  not  wait 
until  he  passes  his  account.    Ibid* 
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RECTOR. 
See  Lease,  1. 

REFERENCE. 
See  Decree. 

REFERENTIAL  TRUSTS. 
The  trustees  of  a  settlement  had 
vested  in  them  a  power  of  leasing 
during  the  minority  of  the  bene- 
ficial owners,  a  power  of  sale  and 
exchange  at  the  request  of  the 
tenants  for  life,  and  a  power  to 
cut  timber,  but  they  had  no  legal 
estate,  except  to  preserve  contin- 
gent remainders.  The  first  tenant 
for  life  devised  his  own  estates 
to  other  trustees  in  fee,  to  the 
same  uses  and  subject  to  like 
powers  as  the  settled  estates  stood 
limited.  Held,  that  the  powers 
over  the  devised  estates  were  ex- 
erciseable  by  the  trustees  of  the 
settlement,  and  not  by  the  trustees 
of  the  will.     Taylor  v.  Miles. 

Page  411 

RENEWAL  FINES. 

] .  Under  a  trust  to  renew  leaseholds 
out  of  the  rents  or  by  mortgage 
thereof:  Held,  that  the  fines  for 
renewal  must  be  borne  by  the  suc- 
cessive tenants  for  life,  &c.  of  the 
estate,  in  proportion  to  their  actual 
enjoyment  of  the  property.  Ainslie 
v.  Harcourt.  313 

£•  Under  a  trust  to  renew  leaseholds 
by  sale  or  by  mortgage  of  an  inde- 
pendent estate  : — Held  that  the 
fines  must  be  raised  by  sale  or 
mortgage  of  that  estate,  and  that 


the  successive  tenants  for  life 
were  only  bound  to  keep  down  the 
interest  on  the  mortgages.  Ainslie 
v.  Harcourt.  Page  3 1 3 

See  Laches,  3. 

REPRESENTATIVES. 
A  testator  bequeathed  stock  to  his 
aunt  for  life,  and,  after  her  death, 
to  his  father,  "  and  in  case  of  his 
death,  then  to  devolve  on  his 
brothers  and  sisters  or  their  repre- 
sentatives/' The  father  and  two 
brothers  predeceased  the  aunt. 
Held,  that  the  "  death  "  of  the 
father  meant  death  in  the  life  of  the 
tenant  for  life;  that  the  brothers 
and  sisters  who  survived  the  aunt, 
and  the  representatives  of  those 
who  predeceased  her,  were  enti- 
tled to  the  stock.  Secondly,  that 
"representatives"  meant  execu- 
tors or  administrators,  and  not 
next  of  kin,  and  that  they  took  as 
trustees  and  not  beneficially.  Re 
Henderson,  656 

RETAINER. 
The  same  individual  was  the  admi- 
nistrator both  of  A,  and  B.t  whose 
estates  were  being  administered  by 
the  Court.  A.'s  estate  was  found 
indebted  to  B.'s.  Held,'  that  the 
administrator  was  entitled,  and 
was  bound,  at  the  instance  of  the 
parties  interested  in  B.'s  estate,  to 
retain  the  debt  out  of  A.'s  assets 
in  preference  to  A.'s  other  cre- 
ditors. Fox  v.  Garrett.  Miles  v. 
Fox.  16 

See  Lien. 
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RETURN  TO  WRIT. 

See  Attachment.  * 

REVERSION. 
A  reversionary  sale  and  a  grant  of  a 
reversionary  lease  stand   on   the 
same,  principles.       Grosvenor    v. 
S her  rait.  Page  659 

See  Succession  Duty. 

REVIVOR. 
A  sole  Plaintiff  became  bankrupt. 
Held,  that  his  assignees  might  pro- 
ceed in  the  suit  by  an  order  under 
the  52nd  section  of  the  15  &  16 
Vict.  c.  86.  Jackson  v.  The  Riga 
§c.  Railway  Company.  15 

REVOCATION. 
By  his  will,  a  testator  bequeathed 
stock  to  his  grand-daughters  abso- 
lutely. By  a  codicil  he  revoked 
the  bequest,  and  directed  his  trus- 
tees to  hold  the  stock  for  his  grand- 
daughters for  life,  with  remainder 
to  their  issue.  Held,  that  this 
was  a  total  revocation  of  the  first 
gift,  and  the  issue  having  failed, 
that  the  stock  fell  into  the  residue. 
Nevill  v.  Boddam.  554 

ROADS. 

See  Settled  Estates  Act. 


SALE  UNDER  COURT. 
Property  ordered  by  the  Court  to  be 
sold  by  auction  was  bought  in. 
After  which,  and  before  the  auc- 
tioneer had  left  the  rostrum,  A.  B. 
signed  a  contract  to  purchase  it  at 
the  reserved  price,  which  was  di- 
vulged contrary  to  the  expressed 


instructions  given  to  the  auctioneer. 
Held,  that  there  was  a  valid  bind- 
ing contract.     Else  v.  Barnard. 
Page  228 

SCHOOL. 

1.  The  advantages  and  objections  to 
allowing  the  masters  of  free  gram- 
mar schools  to  take  boarders  con- 
sidered. In  the  Matter  of  the 
Bristol  Free  Grammar  School.  161 

2.  In  considering  the  question  as  to 
the  propriety  of  introduction  of 
boarders  into  free  grammar  schools, 
each  case  must  be  tried  on  its 
own  merits.     Ibid. 

3.  The  Court,  in  1860,  refused  to 
alter  a  scheme  made  in  1847,  pro- 
hibiting the  masters  of  the  Bris- 
tol Free  Grammar  School  taking 
boarders,  the  school  being  very 
prosperous,  and  there  appearing 
no  necessity  for  admitting  them. 
Ibid. 

4.  In  those  grammar  schools  which 
are,  from  their  position  and. neigh- 
bourhood, well  attended  by  free 
scholars,  boarders  should  not  be 
admitted,  unless  to  such  a  limited 
extent  as  not  to  interfere  with  the 
general  character  of  the  school; 
and  when  the  school  has  attained  a 
great  amount  of  success  under  this 
system,  it  would  be  foreign  to  the 
duty  or  province  of  this  Court  to 
interfere  with  or  alter  the  system. 
In  the  Matter  of  the  Bristol  Free 
Grammar  School.  161 
See  Boarders. 

SEPARATE  ESTATE. 
See  Feme  Coveut. 

Husband  and  Wife,  U 
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SEPARATE  USE. 
See  Feme  Covert. 

Husband  and  Wive,  1. 

SETTING  ASIDE  DEED. 

See  Undue  Influence. 

SETTLED  ESTATES  ACT. 
Under  the  Settled  Estates  Act  (19  & 
20  Vict.  c.  120),  the  Court  will 
not  authorize  the  sale  of  a  portion 
of  the  estate,  for  raising  money  to 
make  the  necessary  roads  on  build- 
ing land;  but  it  will  authorize 
leases  on  the  terms  of  the  lessees' 
making  such  roads.  In  re  Cham- 
bers. In  the  matter  of  the  Settled 
Estates  Act.  Page  653 

SETTLEMENT. 

A  parol  ante-nuptial  contract  is  not  a 

good  consideration   to   support  a 

post-nuptial  settlement  as  against 

creditors.     G oldie utt  v,  Tonmsend. 

445 
Sec  Life  Interest. 

Next  of  Kin,  2,  3,  4,  5. 
Power,  1. 

Referential  Trusts. 
Vesting,  1,  2. 

SHERIFF. 
See  Attachment. 

SHIP. 
One  of  several  co-owners  of  a  ship, 
who  acts  as  ship's  husband,  is  only 
entitled  to  charge  the  cost  price  of 
supplies  to  the  ship  furnished  by 
him  in  the  course  of  his  business. 
Ritchie  v.  Couper.  344 

See  Order  and  Disposition. 


SIMPLE  CONTRACT  DEBT. 
A  debtor  by  simple  contract  exe- 
cuted a  deed,  in  which  he  admitted 
the  amount  of  his  debt  and  secured 
it  by  an  assignment  of  property  to 
his  creditor.  The  deed  contained 
no  covenant  or  agreement  to  pay. 
Held,  that  this  deed  did  not  make 
the  debt  a  specialty,  Marryat  v. 
Marry  at.  Page  224 

SOLICITOR. 

1 .  To  a  bill  against  a  trustee  and  his 
solicitor,  alleging  that  trust  moneys 
had  been  improperly  paid  to  the 
solicitor  for  costs,  a  demurrer  of 
the  solicitor  was  allowed,  he  being 
a  mere  agent,  and  the  matter 
complained  of  being  one  merely 
of  account  as  between  the  trustee 
and  cestui  que  trust.  Maw  v. 
Pearson.  196 

2.  A  solicitor  was  appointed  exec- 
utor, and  was  to  be  "  at  liberty  to 
charge  for  his  professional  ser- 
vices." Held,  that  he  was  only 
entitled  to  charge  for  serviecs 
strictly  professional,  and  not  for 
matters  which  an  executor  ought 
to  have  done  without  the  inter- 
vention of  a  solicitor,  such  as  for 
attendances  to  pay  premiums  on 
policies,  attending  at  the  bank  to 
make  transfers,  attendances  on 
proctors,  auctioneers,  legatees  and 
creditors.  Harbin  v.  Darby* 
(No.  1.)  325 
See  Evidence. 

Executor,  1. 
Solicitor  and  Client* 
Taxation,  1,  2. 
Trustee,  2. 
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SOLICITOR  AND  CLIENT. 

1.  A  solicitor,  in  custody  for  debt, 
being  by  tiie  6  8c  7  Vict.  c.  73,  s. 
31,  incapacitated  from  practising, 
was  ordered  to  deliver  up  bis 
client's  papers  in  pending  suits, 
without  payment  of  his  costs,  but 
to  be  held  subject  to  his  lien.  Re 
Williams.  Page  465 

2.  A  beneficial  purchase  by  a  solicitor 
from  his  client  pending  that  re- 
lation cannot  be  supported;  but 
the  solicitor  may  insist  on  and 
obtain  a  mortgage  from  his  client 
for  whatever  is  justly  due  to  him. 
Pearson  v.  Benson,  598 
See  Clerk. 

Solicitor. 
Taxation, 
Trustee,  2. 

SPECIALTY. 

See  Simple  Contract  Debt. 

SPECIFIC  LEGACY. 
A  testatrix  bequeathed  to  A.  B.  "  the 
sum  of  2,000/.  Long  Annuities 
standing  in  my  name  in  the  books 
of  the  Governor  and  Company  of 
the  Bank  of  England."  Held,  that 
this  was  a  specific  legacy,  payable 
out  of  the  Long  Annuities  and  not 
out  of  the  general  assets,  and  the 
testatrix  not  possessing,  at  the 
date  of  her  will  or  her  death,  suffi- 
cient to  pay  the  legacy,  that  it 
failed  to  the  extent  of  the  defi- 
ciency. Gordon  v.  Duff.  In  re 
Ward.  519 

See  Good-will,  5. 

SPECIFIC  PERFORMANCE. 

In    March,    1850,    the    Defendant 


agreed  to  grant  the  Plaintiff  a  lease 
of  a  coal  mine.  Three  months 
after,  the  Defendant  gave  notice 
to  the  Plaintiff  that,  unless  he 
commenced  working  in  a  month, 
he  should  consider  the  agreement 
abandoned.  Two  years  after,  the 
Plaintiff  entered  and  commenced 
working,  but  was  resisted  by  the 
Defendant; 'the  working  however 
proceeded,  but  was  abandoned  in 
February,  1853.  Five  years  after- 
wards the  Plaintiff  attempted  to 
resume  the  work,  and  filed  a  bill 
for  specific  performance.  It  was 
dismissed  with  costs  on  the  ground 
of  delay.  Sharp  v.  Wright,  p.  150 
See  Conditions  of  Sale. 
Vendor  and  Purchaser. 

STABLES. 

See  Legacy. 

STATUTE. 

13  Eliz.  c.  10. 

See  Lease,  1. 
9  Geo.  2,  c.  36,  s.  2. 

See  Mortmain,  2,  3. 
1  Geo.  4,  c.  119. 

See  Tenant  in  Tail,  1,  2. 
9  Geo.  4,  c.  73. 

See  Insolvent. 
6  &  7  Will.  4,  c.  32. 

See  Buildino  Society. 
1  8c  2  Vict.  c.  110,  s.  13. 

See  Judgment. 

5  &  6  Vict.  c.  27. 
See  Lease,  1 . 

6  8c  7  Vict.  c.  73,  s.  31. 

See  Solicitor  and  Client,  1* 
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8  &  9  Vict,  c.  18,  s.  92. 

See  Railway. 
8  &  9  Vkt.  c.  52,  s.  2. 

See  Jewish  Charity,  1. 

10  &  11  rtcU  c.  96. 

&e  Trustee  Relief  Act. 
15  &  16  Vict.  c.  80. 

See  Laches,  5. 

15  &  16  Vkt.  c.  86,  s,52. 
See' Revivor. 

16  Fie/,  c.  5,  b.  2. 
£ee  Patent. 

Time. 
19  &  20  Vkt.  c.  120. 
See  Settled  Estates  Act. 


STATUTE  OF  LIMITATIONS. 

1.  A.'s  furniture  was  seised  under  an 
execution  by  the  sheriff,  who  as- 
signed it  to  the  judgment  creditor. 
A.'s  friends  afterwards  purchased 
it  from  the  judgment  creditor,  and 
the  sheriff's  officer  then  retired 
and  left  the  goods  in  A.'s  posses- 
sion, who  remained  in  undisturbed 
enjoyment  for  more  than  six  years. 
After  his  death,  the  furniture  was 
claimed  by  his  friends  who  had 
purchased  it,  and  adversely  by  his 
administratrix.  Held,  that  the 
rights  of  the  former  were  not 
barred  by  the  Statute  of  Limita- 
tions, and  that  as  A.'s  possession 
was  rightful,  the  statute  could  only 
apply  from  six  years  from  a  con- 
version.   Edwards  v.  Clay,  p.  145 

2.  A  trust  created  by  a  testator  of 
his  real  estate  for  payment  of  his 
debts,  does  not  remove  from  a 
creditor  the  consequences  arising 


from  his  negligence  or  acqui- 
escence, whether  expressed  or  im- 
plied. Harcourt  v.  White,  p.  303 
3.  A  testator  died  in  1842,  having 
appointed  T.  R.  and  others  his 
executors.  T.  R.9  who  owed  the 
testator  300/.  on  promissory  note, 
did  not  prove  the  will  until  1855. 
Held,  that  he  could  not  then  set 
up  the  Statute  of  Limitations  in 
respect  of  the  debt ; — that  the  act 
of  proving  had  relation  to  the  tes- 
tator's death,  and  that  he  must  be 
considered  as  having  the  300/.  in 
his  hands  as  assets,  and  be  charged 
therewith  with  interest  from  1855. 
Ingle  v.  Richards.  (No.  2.)  366 
See  Laches. 

STOCK. 

See  Forgery. 
Money. 

SUCCESSION  DUTY. 
As  between  the  vendor  and  purchaser 
of  a  ^reversion,  the  purchaser  held 
liable  to  bear  the  succession  duty 
payable  in  respect  of  it.  Cooper 
y.Trewby.  19  h 

SURVIVOR. 

See  Survivorship. 

SURVIVORSHIP. 
1.  A  testator  gave  his  residue  to  his 
three  children  "for  their  natural 
lives,  viz.  they  to  have  the  in- 
terest during  their  natural  lives, 
and  *  if  any  die  without  leaving 
issue,  in  that  case  to  return  again 
for  the  benefit  of  his  grandchil- 
dren."    Held,  that  the  three  chil* 
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dren  took  during  their  joint  lives 
and  the  life  of  the  survivors  and 
survivor  ;  and  secondly,  that  their 
children  took  no  interest  by  im- 
plication, so  that,  if  the  three  chil- 
dren all  died  leaving  issue,  there 
would  be  an  intestacy  after  the 
death  of  the  survivor.  Neighbour 
v.  Thurlow.  Page  S3 

2.  Bequest  to  the  testator's  two  sis- 
ters for  their  lives,  and  after  the 
death  of  the  survivor,  "  to  be 
equally  divided  between  the  tes- 
tator's surviving  brothers  and  sis- 
ters or  their  children  equally." 
The  brothers  and  sisters  having 
all  died  in  the  life  of  the  last 
tenant  for  life,  held,  that  those 
children  only  who  survived  the 
tenant  for  life  participated,  and 
that  they  took  per  capita.  Atkin- 
son v.  Bartrum.  219 

3.  Survivorship  held  to  apply  not 
only  to  the  original,  but  to  the 
substituted  class.     Ibid. 

4.  Bequest  of  a  fund  to  three  grand- 
daughters in  equal  shares  for  their 
respective  lives,  and  afterwards  to 
their  respective  issue ;  and  in  case 
any  of  the  three  should  die  without 
issue,  her  share  to  accrue  and  sur- 
vive to  the  survivors,  and  the  ac- 
crued shares  to  be  subject  to  the 
same  conditions.  Held,  that  the 
survivorship  as  to  each  share  had 
reference  to  the  death  of  each 
granddaughter,  and  that  on  the 
death  of  the  last  surviving  grand- 
. daughter  without  issue,  her  share 

fell  into  the  residue.     Ncvitt  v, 
Boddam.  554 

5.  Devise  to  five  in  fee,  to  be  equally 


divided  between  them,  "if  more 
than  one."  One  died  in  the  tes-. 
tator*s  life.  Held,  that  there  was 
no  lapse,  but  that  the  four  sur- 
vivors took  equally.  Sanders  v. 
Ashford.  Page  609 


TAXATION. 

1  •  In  a  petition  to  tax  it  is  not  neces- 
sary to  specify  all  the  items  ob- 
jected to.     Re  Dawson  and  Bryan. 

605 

2.  Upon  an  application  by  one  of 
several  persons  interested,  for  the 
taxation  of  a  bill  of  costs  of  con- 
siderable amount,  the  Court,  in 
determining  the  Petitioner's  right 
to  a  taxation,  will  not  regard  the 
amount  of  the  Petitioner's  in- 
terest.   Ibid, 

TENANCY  IN  COMMON. 
Leaseholds  were  conveyed  to  trus- 
tees, and  it  was  declared,  that  when 
the  settlor's  eldest  son  attained 
twenty-one,  they  should  be  in  trust 
for  him,  and  that  the  same  should 
be  assigned  accordingly,  but  so 
that  the  settlor's  wish  that  his  other 
children  "  might  be  allowed  by  the 
eldest  son  to  participate  with  him 
in  the  same,"  should  be  observed 
by  him :  Held,  that  the  younger 
children  were  entitled  to  equal 
shares  with  the  eldest,  as  tenants 
in  common.  Liddard  v.  tiddard. 
See  Lapse.  266 

Survivorship,  5. 

TENANT  FOR  LIFE. 
1.  A  testator  authorized  his  execu- 
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tors  to  enter  into  a  partnership 
with  his  brother,  on  such  terms  as 
they  should  think  fit,  and  leave 
his  capital  therein.  The  executors 
did  so,  and  the  articles  of  partner- 
ship stipulated  that  interest  at  51. 
per  cent,  should  be  paid  on  the 
testator's  capital,  and  that  part  of 
the  executor's  profits  should  be 
left  in  the  concern  "as  additional 
capital."  Held,  that  the  tenant  ' 
for  life  was  entitled  to  the  interest,  ' 
but  that  the  share  of  the  profits  j 
retained  as  additional  capital  must, 
as  between  the  tenant  for  life  and 
remainderman,  be  considered  as 
capital  and  not  income.  Stroud  v. 
Gwyer.  Page  130 

2.  Trustees,  without  authority,  lent 
trust  moneys  at  interest  at  51.  per 
cent.  Held,  that  the  tenant  for 
life  was  entitled  to  the  whole  in- 
terest, and  that  the  remainderman 
had  no  right  to  insist  that  the 
excess  of  the  interest  beyond  the 
dividends  which  would  have  been 
produced  if  the  money  had  been 
invested  in  Consols  formed  capital. 
Ibid. 

3.  Leaseholds  bequeathed  to  one  for 
life,  with  remainder  over,  were 
taken  by  a  railway  company,  and 
the  purchase-money  was  invested 
in  Consols.  The  tenant  for  life 
only  received  the  dividends.  Held, 
on  her  death  (her  representatives 
assenting  to  take  it),  that  her  estate 
was  entitled,  out  of  the  Consols, 
to  the  difference  between  the  divi- 
dends received  and  the  aggregate 
amount  of  the  rental  which  would 


have  accrued  during  her  life,  if 
the  premises  had  not  been  taken. 
Jeffreys  v.  Connor.  Page  328 

4.  A  testator  devised  estates  in  trust 
for  his  wife  for  life,  and  he  gave 
the  trustees  a  discretionary  power 
of  sale.  Part  of  his  estate  con- 
sisted of  unproductive  building 
ground,  which  remained  unsold  for 
some  years.  Held,  that  the  tenant 
for  life  was  only  entitled  to  the 
actual  rents  of  the  property  until 
sold ;  but  that  she  would  have 
been  entitled  to  interest  on  the 
value,  if  the  trust  for  sale  had 
been  absolute.     Yates  v.  Yates. 

637 
See  Annuity,  3. 

Enjoyment  in  Specie. 

Lachb8,  2,  3. 

Renewal  Fines. 

TENANT  IN  TAIL. 

1.  The  assignee  of  a  tenant  in  tail 
under  the  Insolvent  Act  (1  Geo.  4, 
c.  119)  takes  a  mere  life  interest 
in  the  property,  which  is  not  en- 
larged by  the  estate  tail  being  after- 
wards barred.  Slurgis  v.  Morse. 
(No.  3.)  398 

2.  In  1825,  A.  B.t  the  tenant  in  tail 
of  an  estate,  took  the  benefit  of 
the  then  Insolvent  Debtors  Act 
(1  Geo.  4,  c.  119),  and  conveyed  ' 
all  his  estate  and  effects  to  the 
assignee.  A.  B.t  in  1829,  mort- 
gaged the  estate  to  C.  D.f  who  had 
notice  of  the  insolvency.  The 
estate  tail  was  barred  in  1834. 
Held,  that  the  interest  of  the  as- 
signee ceased  on    the    death  of 
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A.  £.,  in  1844,  and  that  the  estate 
belonged  to  C,  D.  Sturgis  v. 
Morse,    (No.  3.)  Page  398 

TIME. 

Letters-patent  dated  the  26th  of  Fe- 
bruary, 1855,  were,  under  the  16 
Vicl.  c.  5,  s.  2,  to  cease  "  at  the 
expiration  of  three  years  from  4fce 
date  thereof,  unless  there  be  paid, 
before  the  expiration  of  the  said 
three  years,"  an  additional  stamp 
duty  of  50/.  This  stamp  duty  was 
paid  on  the  26th  of  February \  1858. 
Held,  that  the  payment  had  been 
made  within  the  time,  and  that  the 
patent  was  still  subsisting.  Wil- 
liams v.  Nash.  93 
See  Laches. 

Statute  of  Limitations. 

TITLE  DEEDS. 

A.  mortgaged  property  to  B.,  and  he 

delivered  to  him  a  parcel  of  deeds, 

falsely   representing   them   to   be 

the   title-deeds  of  the   property. 

B.  never  examined  the  parcel,  and 

A.  afterwards  sold  and  conveyed 
the  property  to  C,  and  delivered 
over  to  him  the  title-deeds,  which 
he  had  thus  fraudulently  retained. 
Held,  that  the  negligence  of  Z?., 
in  not  examining  the  parcel,  and 
thus  enabling  A.t  by  retaining  the 

.  deeds  to  defraud  C,  was  not  a 
sufficient   ground   for  postponing 

B.  to  C.     Hunt  v.  Elmes  (No.  2.) 

631 
TOLLS. 
See  Mortmain,  2. 

TRANSFER. 
See  Forgery. 


TROVER. 

See  Statute  of  Limitations,  1 . 

TRUST. 

See  Statute  of  Limitations,  2. 
Tenancy  in  Common. 
Trustee. 
Visitor, 

TRUSTEE. 

1,  Where  an  agent  is  authorized  by 
trustees  to  receive  trust  money, 
and  receives  it  accordingly,  the 
receipt  of  that  money  by  the  agent 
binds  the  trustees  and  discharges 
the  person  who  paid  it.  Robert- 
son v.  Armstrong.  Page  123 

2.  Trustees  authorized  their  solicitors 
to  receive  trust  money.  The  soli- 
citors received  it  and  handed  it 
over  to  the  tenant  for  life,  whereby 
it  was  lost.  Held,  that  a  bill  by 
a  cestui  que  trust,  seeking  to  charge 
the  solicitors  only  and  not  the 
trustees,  could  not  be  maintained, 
for  that  it  was  only  through  the 
trustees  that  the  solicitors  could 
be  made  liable.     Ibid, 

See  Breach  of  Trust. 
Clerk. 
Costs. 

Legal  Estate. 
Purchase  by  Trustee. 
Receipt      for      Purchase- 
money. 
Referential  Trusts. 
Vendor  and  Purchaser,  2. 

TRUSTEE  RELIEF  ACT. 
Trustees,  having   bond  fide  doubts, 
are  justified  in  paying  funds  into 
Court  under  the  Trustee   Relief 
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Act  (10  &  11  Vict,  c.  96),  and 
will  receive  their  costs.  The 
Court  considering  it  important 
not  to  make  the  rule  too  strin- 
gent as  to  their  costs  in  such  cases, 
ft*  Wylly's  Truits.  Page  458 


UNDUE  INFLUENCE. 
A  young  lady,  two  years  after  she 
came  of  age,  granted  a  mining 
lease,  as  to  part  of  the  property 
in  possession,  and  as  to  rest,  in 
reversion,  to  her  brother-in-law 
and  uncle,  at  the  suggestion  and 
advice  of  her  father's  executor, 
and  with  no  independent  advice. 
Three  months  afterwards,  the  ex- 
ecutor was  taken  into  partnership 
with  the  lessees.  It  appeared 
that  applications  of  other  persons 
to  become  lessees  had  been  dis- 
countenanced, and  concealed  from 
the  knowledge  of  the  lady.  Held, 
that  to  support  the  lease  in  equity, 
the  lessees  were  bound  to  shew, 
that  no  better  terms  could  have 
been  obtained;  that  the  grantor 
had  the  fullest  information  on  the 
subject ;  that  she  had  separate,  in- 
dependent and  disinterested  ad- 
vice, and  that  she  had  deliberately 
and  intentionally  made  the  grant ; 
and  the  lessees  having  failed  in 
proving  this,  the  lease  was  can- 
celled.  Grosvenor  v.  Sherratl,  659 

USAGE. 
In  cases  of  charity,  usage    is  only 
important  where  there  is  an  ab- 
sence of  any  instrument  of  en  • 


dowment,  or  where  the  words  of 
the  instrument  produced  are  am- 
biguous. In  such  cases,  usage 
constitutes  presumptive  evidence 
of  the  trusts  on  which  the  charity 
was  established;  but  when  the 
deed  of  foundation  is  produced, 
and  is  precise,  that  presumption  is 
Excluded.  Attorney-General  v. 
Gould.  Page  485 


VENDOR  AND  PURCHASER. 

1.  The  PlaintifT  agreed  to  sell  the 
Defendant  an  orchard,  described  as 
being  in  the  "  occupation  of  L.  P.," 
and  that  the  purchaser  should  have 
"  possession"  on  the  day  appointed 
for  completion.  Held,  that  •■  pos- 
session" did  not  mean  "personal 
occupation,"  and  a  decree  for 
specific  performance  was  made 
against  the  Defendant,  although 
the  Plaintiff  was  unable,  by  reason 
of  L.  P.'s  tenancy,  to  put  him  in 
actual  occupation  of  the  premises. 
Lake  v.  Dean.  607 

2.  A  copyhold  was  devised  to  trus- 
tees for  certain  persons,  who,  after 
the  testatrix's  death,  sold  it,  and 
the  purchaser  was  admitted  on  the 
surrender  of  the  customary  heir. 
Held,  that  although  the  purchaser 
had  thus  obtained  both  the  legal 
and  equitable  title,  still,  to  make  a 
good  title,  there  must  be  a  release 
from  the  trustees  of  their  bare 
right  to  be  admitted.  Steele  v. 
fFaller.  466 

See  Conditions  of  Sm.e, 
Conversion,  3, 

CpNVEYANCE, 
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Vendor  and  Purchaser — continued. 
Exchange. 

Lien  for  Purchase-Money. 
Power  of  Sale. 
Purchase  by  Trustee. 
Receipt  for  Purchase-money. 
Sale  under  Court. 
Solicitor  and  Client,  2. 
Succession  Duty. 

VESTED  INTEREST. 

1.  A  testator  devised  freeholds  and 
leaseholds  on  trust  for  his  widow 
for  life,  with  remainder  to  his 
niece  for  life,  and  afterwards  on 
trust  for  all  and  every  the  niece's 
children,  "  the  children  to  become 
beneficially  interested  on  the  death 
of  their  parent."  Held,  by  the 
Master  of  the  Rolls  and  by  the 
Lord  Chancellor  on  appeal,  that 
the  children  took  vested  interests 
at  their  births.  M*  Lac  Man  v, 
Taitt.  Page  407 

2.  Bequest  of  2,000/.  in  trust  for  A. 
for  life,  and  from  and  after  her 
decease  "to  convey,  transfer  and 
assure"  it  unto  all  and  every  the 
child  and  children  of  A.  Held, 
that  A' s  children  took  vested 
interests  at  their  births.    Ibid* 

VESTING. 
1.  Money  was  settled  upon  trust, 
after  the  death  of  the  survivor  of 
the  parents,  to  pay,  &c.  unto  all 
the  sons  and  daughters,  and  the 
children  of  such  as  should  be 
dead  leaving  issue  (the  children 
to  take  the  share  of  their  parents), 
with  a  gift  over  if  there  should 
be  no  child  of  the  marriage,  or 
vol.  zxviu. 


being  such,  all  sons,  should  die 
under  twenty-one,  and  the  daugh- 
ters under  twenty-one  or  marriage. 
Held,  that  the  shares  vested  in 
the  children  on  their  births,  and 
that  the  representatives  of  those 
who  died  unmarried,  in  their  in- 
fancy, and  in  the  life  of  the  parents, 
took  a  share.  Re  Minor's  Trusts. 
Page  60 

2.  By  a  marriage  settlement,  a  fund 
was  limited,  after  the  death  of 
the  husband  and  wife,  in  trust  to 
assign,  &c.  to  all  the  children 
equally,  or  their  respective  exe- 
cutors, administrators  or  assigns, 
the  shares  of  minors  to  be  trans- 
ferred at  their  age  of  twenty-one, 
with  maintenance  in  the  mean- 
while. There  was  a  gift  over  if 
there  should  be  no  child,  or  if 
they  should  all  "happen  to  die 
before  they  became  entitled  to 
their  respective  shares."  Held, 
that  the  shares  of  the  children 
vested  at  their  birth,  and  that  the 
representatives  of  children,  who 
died  infants  in  the  life  of  their 
parents,  were  entitled  to  partici- 
pate.    Jopp  v.  Wood.  53 

3.  A  gift  over,  after  a  tenancy  for 
life,  on  death  "  without  becoming 
entitled  to  the  receipt  of  the  trust 
moneys"  construed  "  without  at- 
taining a  vested  interest."  Hay- 
ward  v.  James.  523 

4.  Bequest  to  a  daughter  for  life,  and 
after  her  decease  in  trust  for  her 
children  equally,  to  be  "  paid  "  at 
twenty-one,  with  benefit  of  sur- 
vivorship, if  any  should  die  before 
his  share  should  become   "pay- 

z  z 
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able,"  with  a  gift  over  in  case  the 
daughter  should  die  without  issue, 
or  being  issue,  they  should  all  die 
"  without  becoming  entitled  to  the 
receipt  of"  the  trust  moneys.  One 
child  only  attained  twenty-one, 
and  died  before  the  daughter. 
Held,  that  the  representatives  of 
such  child  were  entitled,  and  that 
the  gift  over  did  not  take  effect. 
Hayward  v.  James.  Page  523 

VICAR. 
See  Mortmain,  1. 

VISITOR. 

1.  The  French  Protestant  Church  in 
London  was  founded  in  1550  by 
letters  patent  of  the  Crown.  The 
pastor,  when  elected,  was  pre- 
sented to  and  approved  and  insti- 
tuted by  the  Crown.  The  govern- 
ing body  had,  apart  from  the  char- 
ter of  incorporation,  funds  im- 
pressed with  a  trust  in  favor  of 
the  pastor.  The  governing  body 
dismissed  the  pastor.  Held,  that 
this  Court,  notwithstanding  the 
rights  of  the  Crown  as  visitor, 
had  jurisdiction  to  see  to  the  per- 
formance of  the  trust,  and  to  deter- 
mine on  the  validity  of  the  dis- 
missal, and  the  Court,  having  come 
to  the  conclusion  that  it  was  not 
justifiable,  granted  an  injunction  to 
restrain  the  governing  body  from 
hindering  the  pastor  in  the  exer- 
cise of  his  office.  Daugars  v.  Rivaz. 

233 

2.  A  visitor  visits   the  corporation 

with  respect  to  corporate  matters, 

but  that  circumstance  does  not  re- 


move from  this  Court  the  juris- 
diction or  obligation  to  exercise  its 
functions  of  inquiring  whether  the 
duties,  so  far  as  there  is  a  trust  to 
perform,  have  been  properly  exer- 
cised. Daugars  v.  Rivaz.  Page  233 

VOLUNTARY  SETTLEMENT. 

1.  A.  B.  was  entitled  to  5,000/. 
charged  on  a  freehold.  It  was 
secured  by  the  legal  estate  vested 
in  her,  but  no  one  was  personally 
liable  to  pay  it.  A.  B.  executed 
a  voluntary  settlement,  by  which 
she  assigned  the  money  to  trustees, 
and  gave  them  a  power  of  attorney 
to  recover  it :  but  she  retained  the 
legal  estate.  Held,  that  as  the 
money  could  only  be  recovered 
upon  a  reconveyance  of  the  legal 
estate  to  the  owner,  which  the 
trustees  were  unable  to  procure, 
the  voluntary  settlement  was  in- 
complete and  could  not  be  enforced 
against  the  settlor  or  her  estate. 
Woodford  v.  Charnley.  96 

2.  A  parol  promise  by  a  father,  prior 
to  the  marriage  of  his  son,  to  make 
a  future  provision  for  him,  his  wife 
and  children,  cannot  be  enforced, 
if  the  marriage  did  not  take  place 
by  reason  of  any  reliance  on  such 
promise,  or  if  it  was  not  acted  on 
as  a  reason  and  consideration  for 
the  marriage.  Goldkutt  v.  Towns* 
hend.  445 

3.  Upon  a  voluntary  covenant  to 
surrender  copyholds,  and  in  the 
meanwhile  to  stand  possessed  of 
them  for  trustees  for  the  volun- 
teers, though  the  covenant  to  sur- 
render per  se  cannot  be  enforced, 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


701 


yet  a  valid  trust  is  constituted  for 

the  volunteers.     Steele  v.  Waller. 

Page  466 


WILL. 
See  "And"  construed  "Or," 
Annuity. 
Apportionment. 
Attachment. 
Bequest. 
Children. 
Class. 
Conversion. 

Dying  without  Children. 
Election. 
Enjoyment  in  Specie. 

E8TATE  FOR  LlFE. 

Estate  Tail. 

Executor. 

Exoneration. 

Gift  over. 

Implication. 

Intestacy. 

Lapse. 


Will — continued. 
Legacy. 
Money. 

Next  Lawful  Heirs. 
Next  of  Kin. 
Parent  and  Child. 
Referential  Trusts. 
Representatives. 
Revocation. 
Specific  Legacy. 
Survivorship. 
Vested  Interest. 
Vesting. 

WINDING-UP. 
In  1852,  a  company  was  registered 
as  an  unlimited  company,  and  in 
1856  it  was  registered  as  a  "li- 
mited" company.  Held,  that,  under 
the  acts,  the  Court  of  Chancery 
had  no  jurisdiction  to  make  an 
order  for  winding  it  up,  the  Court 
of  Bankruptcy  alone  having  juris- 
diction in  such  a  case.  Plums tead 
Water  Company  v.  Davis,  p.  545 
See  Official  Manager. 
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